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LOVEDEN  V.  LOVEDEN. 

THIS  was  a  case  of  divorce  by  reason  of  adul-  uth/»fy  igio. 
teiy  of  the  wife,  in  which  the  principles  and  ^^  *^ 


rules  of  circumstantial  evidence,  in  such  cases^  aMtor«rone 
were  much  discussed  to  the  eflect  appearing  in  the  aLtoNyTi^c. 
Judgment. 

Sir  WiJUam  Scott. — ^This  is  a  proceeding  by 
Edward  Loveden  Loveden  Esq.  against  Ann  his 
wife,  praying  for  separation,  by  reason  of  adultery* 
Nothing  arises  upon  the  proceedings :  they  have 
bM»  conducted,  as  far  as  they  go,  in  the  usual  - 
manner.  The  articles,  which  are  many  in  number, 
plead  a  marriage  to  have  taken  place  on  the  l^th 
of  November  1794t.  This  marriage  is  admitted^ 
and  is  likewise  fully  proved  by  many  witnesses* 
Cohabitatkm  continued  between  the  parties  till 
the  l^th  of  March  1809»  when,  upon  the  disco. 

VOL,  II.  B  very 


t  CASES  DETERMIN£!D  IN  tHE 

1.0TEDBN  V.    very  of  an  adulterous  intercourse,  as  alleged,  with 
^^^"^'^'     Mr.  Raymond  Barker,   son    of  a    neighbouring 


lathJic^isio.  gentleman  in  the   country,  and  who  is  described 

as  a  lay-fellow  of  Mertan  CcUege  in  Oxford,  she 
was  ordered  to  withdraw  from  her  husband's 
house,  and  the  c(Aabitation  has  never  been  i;^- 
newed.  She  has  offered  no  plea  of  any  kind,  but 
rests  her  defence,  so  far  as  it  is  preferred  by  her 
counsel,  on  the  insufficiency  of  his  proofs,  and 
upon  the  answers  to  the  interrogatories  which  she 
has  addressed  to  several  of  his  witnesses.  These 
witnesses  are  twenty  in  number,  including  the 
person  who  formally  proves  the  public  documents 
relative  to  the  license  and  marriage  ;  and  they  are 
stated  to  be  supported  by  letters  written  and  sent 
by  herself  to  Mr.  Barker,  but  intercepted  by  a 
servant,  and  communicated  to  Mr.  Loveden  by 
the  agaacy  of  that  servant 

It  is  not  necessary  for  me  to  state  much  at  large 
the  rules  of  evidence  which  this  Court  holds  upo;i 
subjects  of  this  nature,  or  the  principles  upon  which 
those  rules  are  constructed :— they  are  principles 
so  consonant  to  reason  and  to  the  exigencies  of 
justice,  and  so  ofien  called  for  by  the  cases  which 
occur  in  these  Courts,  that  it  is  on  all  accounts 
sufficient  to  advert  to  them  briefly.  It  is  a 
fundamentid  rule,  that  it  is  not  necessary  to 
prove  the  direct  fact  of  adultery ;  because,  if 
it  were  otherwise,  there  is  not  one  case  in  a  hun^ 
dred  in  which  that  proof  would  be  attainable : 
it  is  very  rarely  indeed  that  the  parties  are  sur- 
prised  in  the  direct  fact  of  adultery.  In  every 
case  almost  the  fact  is  inferred  from  circum^ 
stances  that  lead  to  it  by  fair  inference  as  a  neces- 
sary conclusion}  and  unless  this  were  the  case, 

and 


casamtoB-Y  coubt  of  uohhdoh.  s 

and  unless  this  were  so  held,  no  protection  what-    i^ovm*"  >• 

ever  could  be  given  to  marital  rights.    What  are    .     

the  drcamrtances  which  lead  to  such  a  conclusion  iath«^»<irt8io- 
cannot  be  laid  down  universally,  though  many  of 
them,  of  a  more  obvious  nature  and  of  more  fre<* 
quent  occum^iice,  are  to  be  found  in  the  andent 
books :  at  the  sasM  time  it  is  impossible  to  in- 
dicate them  universally;  because  they  may  be 
iafinitely  diversified  by  the  situation  and  character 
of  tiie  parties^  by  the  state  of  general  manners, 
and  by  maay  other  incidental  Circumstances  appa* 
rently  slight  and  delicate  in  themselves,  but  which 
may  have  most  important  bearings  in  decisions 
upon  the  partteular  case.  The  only  general  rule 
that  can  be  laid  down  up<m  the  subject  is,  that 
the  dreumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man 
to  the  conclusion ;  for  it  is  not  to  lead  a  rash  and 
intemperate  judgment,  moving  upon  appearances 
that  are  equally  capable  of  two  interpretations, — 
neither  is  it  to  be  a  matter  of  artificial  reasoning, 
judging  upon  such  things  differently  from  what 
would  strike  the  careful  and  cautious  considera* 
tion  of  a  discreet  man.  The  facts  are  not  of  a 
technical  nature ;  they  are  facts  determinable  upon 
common  grounds  of  reason ;  and  coutts  of  justice 
would  wander  very  much  from  their  proper  office 
of  giving  protection  to  the  rights  of  mankind,  if 
they  let  themselves  loose  to  subtilties,  and  remote 
and  artificial  reasonings  upon  such  subjects.  Upon 
such  subjects  the  rational  and  the  legal  interpret 
tatioii  must  be  the  same. 

Ite  is  the  consequence  of  this  rule,  that  it  is  not 
necessary  to  prove  a  fact  of  adultery  in  time  and 
place.     Circumstances  need  not  be  so  specially 

B  2  proved, 
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Lo^»«»  »•   proved,  as  to  produce  the  conclusion  that  therfact 
of  adultery  was  committed  at  that  particular  hour 


itth  /H^r  1810.  0r  in  that  particular  room ;  general  cohabitation 

has  been  deemed  enough.  Ptuties  living  for 
months  and  for  years  together,  and  hoping  by  that 
means  to  insult  the  feelings  of  a  husband,  and  to 
dude  the  justice  of  the  tribunals  which  have  to 
'  decide  upon  such  matters,  have  by  such  contri* 
vances  supposed  that  they  were  suffidently  pro- 
tected ;  but  the  courts  of  justice  have  held  that 
that  is  an  evasion  which  was  perfectly  insufficient 
for  such  a  purpose,  and  the  parties  have  been 
concluded  by  general  cohabitation.  This  has  been 
laid  down  repeatedly,  and  acted  upon  in  this  Court, 
in  cases  such  as  Cadogan  v.Cadogan^^  Rutkm  v. 

Ruttan: 

— • —  - — 

9th  Fa.  1796*  *  In  the  case  of  Lord  Cadogan  v.  Lady  Oulogan,— The  Court, 
after  a  full  and  particular  examination  of  the  effect  of  the  evi- 
dence on  the  libel,  (a)  and  the  responsive  allegation,  observed—- 
My  opinion  is  so  completely  founded  on  the  view  of  these  fieu^ts, 
that  it  might  not  be  necessary  to  go  further :  the  sequel,  how- 
ever, calls  for  soqae  observations  from  the  Court.  Lord  Cadogan 
pleads  '*  that  the  parties  retired  together  into  JVales^  where  they 
**  lived  in  domestic  intimacy/'  In  the  responsive  allegation  it  is 
pleaded  "  that  they  did  not  go  by  agreement ;  but  that  they  met 
**  thereaccidentally  ;*  though  it  admits  that  they  continued  in 
that  part  of  the  country  together.  The  improbability  of  this  story 
if  so  strong,  tliat  even  BaUj  the  servant  maid,  revolts  at  it,  and 
takes  it  for  granted,  that  Mr.  Cooper  went  there,  in  oooseqiience 
of  knowing  that  Lady  Cadogan  was  living  at  that  place.  Some- 
thing has  been  said  in  defence  of  such  a  measure,  as  natural  to 
persons  in  their  situation ;  that,  being  outcasts  of  society,  they 
might  shut  out  the  world,  and  all  scandal  together.  Lady  Cado- 
gan^  in  this  suit,  stands  highly  on  her  honour,  and  desires  her 
friends  and  the  public  to  suspend  their  Judgment  till  the  cause 
shall  be  decided ;  and  the  Court  is  not  to  suppose  that  she  wi^ 

(a)  It  if  ro  be  regretted  that  no  nfficieDt  notes  have  been  preaerred  of  thii  loSg 
^Dd  elaborate  judgment,  aa  it  is  recollected  to  have  been. 

SO 
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RuiUm :  and  other  cases  hkve  been  confirmed  by   u>TtDeN  0. 
the  Court  of  Ddegates^  and  is  the  established  prin-      ^^'°'^' 
ciple  of  this  Court.    Such  are  the  general  rules  ladi/jt^iaio. 
and  such  the  general  principles  established  here ; 
and  it  is  with  r^erofice  to  those  general  rules  the 
present  case  must  be  examined.   It  is  possible  that 
the  case  may  not  require  the  applicatioa  of  the 
more  extended  rules,  because  it  is  possible  that 
there,  may  be  such  direct  proof  of  the  fact  of 
adultery  as  not  to  stand  in  need  of  such  an  ap- 
plication. . 

Of  the  manner  in  which  these  parties  lived  td^ 
gether  before  about  the  year  180S,  I  think  there  is 
no  evidence  adduced  which  shows  the  state  of  the 
parties  one  way  or  other;  excepting  that  it  appearsi 

indeed, 

80  deserted,  as  to  be  under  the  necessity  of  finding  an  asylum 
only  in  the  society  of  the  very  person,  who  was  the  cause  of  the 
imputation  which  had  been  cast  upon  her.  They  do  in  lEact 
.however  retire,  and  pursue  their  journey  together  to  several 
places,  in  all  of  which  the  Court  is  desired  to  believe,  that  all 
which  passed  was  innocent,  because  nothing  had  been  exposed, 
contrary  to  common  decency,  to  the  waiters  and  servants  of  the 
places  where  they^have  resided. 

It  is  true  that  Mr.  Cooper  sleeps  at  the  inn ;  but  is,  in  all  other 
respects,  4ome8ticated  in  Lady  Cadogans  house.  He  is  there  in 
the  morning,  and  *till  night;  his  clothes  are  at  the  house, . his 
horse  also  —  he  takes  his  meals  there  — every  thing  is  there— > 
be  himself  is  constantly  there,  except  for  a  few  hours  of  the  nig^t. 
It  is  then  from  these  few  hours,  and  from  the  evidence  of  wit- 
nesses selected  by  themselves,  that  the  Court  is  required  to  sup 
posey  that  all  tlus  intercourse  was  perfectly  innocent.  Abstracted 
from  all  the  former  factfl,  this  might  almost  be  considered  as  com- 
ponng  a  separate  and  detached  case.  Here  is  the  wife  of  another 
husband,  and  the  husband  of- another  wife,  quitting  all  public 
and  domestic  duties  in  their  own  stations,  retiring  together , 
and  shutdag  out  all  witnesses,  except  persons  chosen  by  them* 
selves.  Can  it  be  necessary  that  the  Court  should  require  any 
other  eindence  tha&  thi8»  iathe  nature  of  (acts  of  indecent  Imk 
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LovBDER  r.  indeed)  that  down  to  the  ireiy  time  of  diis  aHeged 
^^^''^^^'    discovery  nothing  had  arisen  which  had  awakened 

lathjw^  1810.  (Suspicions  in  the  mind  of  the  husband.  It  is,  I 
think,  spoken  to  by  Calcutta  who  had  been  house- 
keeper in  the  family  for  some  time,  that  in  the  year 
1806  a  connexion  which  had  subsisted  between  the 
family  of  Mn  Loveden  and  the  fiimily  of  a  neigh- 
bouring gentleman,  Mn  Barker^  who  lived  at  Fair^ 
Jbrd  in  Ghucesterskire^  had  produced  something 
that  attracted  the  attention  cf  this  witness  in  par- 
ticular. Mr.  Barker^s  family  had  lived  upon  a 
footing  of  great  intimacy  and  friendship  with  the 
family  of  Mr.  Loveden^  which  appears,  in  the  later 
periods  of  it,  to  have  been  disturbed  and  interrupted 
in  consequence  of  the  transactions  between  this 

gentle- 


haviour  ?  Is  it  for  the  interest  of  society  that  such  a  principle 
should  be  maintained  ?  Mere  cohabitation  in  this  way,  must,  in 
itself*  be  held  sufficient  to  found  the  Judgment  of  the  Court  con- 
clusively against  them.  In  the  case  of  RuUon  y.  RuttoHt  (a)  diene 
was  a  defence  of  the  same  kind :  and  though  the  gentleman  slept 
in  the  house,  it  was  proved  that  he  had  a  separate  room,  and  the 
witnesses,  to  that  part  of  the  case,  declared  that  they  had  never 
observed  any  indecent  familiarities  between  them.  But  in  the 
Court  of  Delegates  it  was  strongly  held  *'  that  general  cohabita- 
"  tion  excluded  the  necessity  of  proof  of  pairticular  iiacts.'*  It 
may  be  possible  that  persons,  of  peculiar  and  eccentric  disposi- 
tions or  habits,  may  live  together,  in  such  manner,  tvithout  actual 
criminal  connexion ;  and  it  is  physically  possible,  that  persons  may 
be  in  the  same  bed  together  without  criminal  intercourse.  Courts 
of  justice,  however,  cannot  proceed  on  such  ground :  finding 
persons  in  such  a  situation  as  presumes  guilt  generally ^  they  must 
presume  it  in  all  cases  attended  with  these  circumstances.  They 
cannot  adopt  the  extravagant  professions  of  Flatonism  for  the 
principles  of  their  decisions.  Such  would  be  the  decision  of  the 
Court  on  this  point  alone  ;  but  the  Court  is  not  at  liberty  to  put 


(a)  ArchcS)  aeth  January  ]796«    peleg^  I4th  Nov.  1798* 
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geatlemaiit  wlio  was  a  soti  of .  that  family^  pud  xotbdbn  v. 
Mxs.  LofveAtn  f'-^or  thoc^h  it  never  did  rc^ach  the  '^^"^*' 
eyes  nor  the  ears  ofMr.Loveden  himself,  it  is  al^  u^Jmi^isio. 
luded  to  in  a  conversation  which  passed  between 
Mr.  Barker  and  the  butler,  Hastings,  who  is  a 
capital  agent  in  these  transactions  ;-^it  is  alluded  to 
tibat  it  had  been  known,  and  with  feelings  of  great 
uneasiness,  at  his  family  house  $XFairford:  and  that 
it  was  calculated  to  produce  uneasiness  there,  can- 
not be  denied  ^  because. he  had  been  received  with 
great  hospitality  in  this  house, — ^with  great  fami- 
liarity :  and  it  is  most  fully  admitted  by  the  counsd 
on  the  part  oi  Mrs.  Lweden,  that  that  which  had 
occurred  certainly  was  not  that  which  suc^  treat- 
ment OEigfat  to  have  produced.  It  is  adrnjutted 
by  them,  and  could  not  be  denied,  without  flying 
in  the  face  oS  that  mass  of  evidence  which  now 
lies  before  me,  that  a  most  improper  attachment 
had  taken  place  between  these  parties,  and  that 
acts  extremely  indelicate  had  passed  between 
them ;  for  they  raise  the  question  no  higher  than 
this»  Was  this  attachment  accompanied  by  adul- 
tery? Were  these  acts,  indelicate  as  we  must 
admit  them  to  be,  attended  with  the  crime  of 
adultery? 

These  admissions,  which  as  I  say  could  not  be 
avoided  without  encountering  the  whole  of  the 


out  of  its  recollection  all  the  antecedent  facts  of  the  case,  on 
which  It  has  before  observed.  Looking  to  them  and  to  the  main 
Ivt— the  admission  of  a  gentleman  to  her  bedchamber  at  night, 
under  the  frivolous  plea  of  illness,  that  has  been  set  up,  and  to 
all  the  other  particulars^  which  have  been  established  in  evidence, 
I  feel  myself  compelled  to  pronounce,  that  the  case  is  fully 
proved,  and  that  Lord  Cadogan  is  entitled  to  the  relief  which  be 
prays. 

B  4(  affirmative 
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LflnrM>cK  •.    lArmative  evidence  which  i»  here  pnxlticed,  will 

-.  relieve  me  from  the  oecessity  of  entering  very  mi- 

i«th  jmfy  ttio.  nutely  into  the  particular  circumstances  vouched 

by  a  great  variety  of  witnesses.    They  certainly  da 
prove  a  state  of  intimacy  between  these  parties  sus- 
picious in  the  highest  degree.    The  parties  were 
observed  to  be  fond  of  walking  together  separately 
from  the  rest  of  the  family,  arm-in-arm  together  ;— 
tnat  she  paid  particular  attention  to  his  accommo- 
dation when  he  came  to  the  house,— -was  peculiarly 
attentive  to  the  preparations  of  his  room,-— to  the 
ornaments  of  his  room,— even  occasionally  assist- 
ing to  make  up  the  fire  in  his  room ;— that  she  ad^ 
dressed  herself  with  particular  attention  to  him  at 
dinner  and  meals ; — diat  he  came  evidently  by  apw 
pointment,  and  when  the  husband  was  absent  from 
Buscotf  the  place  of  his  residence,  or  particularly 
engaged ;  that  this  attracted  the  notice  of  these 
witnesses,  and  convinced  them  that  his  visits  must 
4iave  been  by  appointment ;  because  no  sooner  was 
^        the  back  o£  Mr.  Loveden  turned,  than  this  gentle- 
man appeared :— that  while  he  was  there,  and  the 
husband  was  absent,  she  was  ordered  to  be  denied 
to  all  other  persons  who  came  there,  and  was  ac- 
tually so  denied;— that  if  Mr.  Lovedtnf^  return 
was  announced  by  the  ringing  of  the  house  bell, 
they  separated  immediately,  and   met  again  in 
Mr.  LwedevC^  presence  as  if  for  the  first  time, — as 
if  they  had  not  been  in  company  and  held  any  conver- 
sation before ; — ^that  they  were  fond,  when  walking 
in  company,  of  separating  firom  the  rest  of  the  com- 
pany, walking  together  separately,  and  in  the  atti- 
tudes described; — that  they  were  often  seen  retiring 
into  the  shrubberies  and  plantations  in  the  garden  \ 
—  that  he  came  very  frequently  on  horse-back, 

coming 
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coming  with  his  horse  into  these  phmtjitioQs  and    ^J'^d?  '' 
'shrabberies  unknown  till  observed  by  servants ;      ^ 
and  never  going  up  to  the  houa^  but  meeting  this  }^^^y  im«. 
lady  at  these  places  ;*>— that  th^  have  been  seen  in 
the  gardens  with  arms  round  each  other's  waist; 
— ^that  they  were  seen  upon  one  particular  occasion 
to  kiss  each  other ;  that  upon  finding  themselves 
observed,  they  retired  in  great  confusion ;  that  at 
t^le  they  were  in  the  habit  of  sitting  close  together^ 
andt  as  the  butler  positively  swears  to  his  own  ob* 
servadon  of  the  fact,  with  their  1^  and  feet  fixed 
together  under  the  table ; — ^that  in  London  they 
met,  and  evidently  upon  signals  and  by  appoint- 
ment, to  ride  together  in  the  Park  ; — that  he  has 
been  seen  to  lay  his  hand  upon  her  hip,  and,  upon 
being  observed,  to  withdraw  it  in  confusion }  that 
at  another  time  he  laid  his  hand  in  a  most  fatniUar 
manner  i^n  her  shoulder  ; — ^that  he  was  admitted 
alone  into  her  dressing-room,  where  other  gentle- 
men were  scarcely  evar  admitted ;  and  that  he  was 
ao  admitted  totally  unknown  to  Mr.  Lowden  ;-»^ 
that  when  parties  went  out  coursing  or  huntings 
these  two  persons  always  came  home  an  hour 
before  the  rest  of  the  company,  and  remained 
alone  together : — in  short,  that  a  d^ree  of  fami- 
liar intercourse  took  place  which  attracted  the 
notice  of  every  servant  and  of  every  visitor  in  the 
house. 

These  are  facts  spoken  to  by  such  a  number 
of  the  witnesses,  that  I  must  repeat  great  part  of 
those  depo^ttioi^  which  have  been  read,  and  which 
have  been  conmiented  upon  much  at  length,  if  I 
weie  to  refer  to  them :  I  must  state  them  entirely 
over  again  if  I  were  to  enumerate  the  particular 
facts  spoken  to  in  the  depositions  which  these 

several 
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Lov^tDiN  V.    aevteral  witnesses  have  given ;  for  all  the  servants,  in 
''^"'^*    various  capacities  which  gave  them  opportumties  of 


lath  July  isio.  observattoni  coticurin  describing  the  intercourse 
as  suspicious^  and  as  gross  in  a  very  hi^  degree. 

It  has  been  made  matter  of  objection,  among  the 
few  objections  which  it  was  possible  for  the  inge- 
nuity of  advocated  to  collect  upon  this  occasion^ 
that  this  lady  seems  to  have  been  living  amongst 
ispies,  and  that  they  seem  all  to  have  acted  with  un*- 
favourably  conceived  impressions*  The  fact  is» 
that  their  observations  were  awakened,  and  could 
not  be  otibierwise  than  awakened,  by  the  i^pear- 
ances  which  were  presented  to  their  view.  Such 
scenes  as  these  going  on  in  a  decent  and  re- 
spectable family,  and  some  of  them  passing 
under  the  eyes  of  such  a  number  of  persons, 
could  not  but  excite  observation,  could  not  but  pro<^ 
voke  conversation  among  them.  If  the  evidence 
had  been  otherwise,  I  think  it  would  have  fur- 
nished a  just  ground  of  imputation  ;  for  such  cir- 
-cumstances,  as  are  described  by  the  witnesses, 
could  not  pass  without  producing  such  conse- 
quences and  conversation  among  them  :  they  must 
provoke  the  indignation  of  the  servants ;  they 
must  have  alarmed  their  vigilance,  and  have  en- 
gaged them  in  what  we  find  them  to  be  engaged 
in,-^the  common  purpose  of  defeating  and  detect- 
ing an  intercourse  so  disgraceful  to  the  house  and 
so  injurious  to  their  master.  The  only  wonder  in 
the  case,  I  think,  is,  that  such  an  intercourse  could 
have  been  possible  for  such  a  length  of  time,  with- 
out in  some  way  or  other,  by  some  accident,  by 
some  information,  reaching  the  notice  of  Mr.  Love- 
den.  It  had  certainly  attracted  the  notice  of  his 
visitors  j— so  says  Mr.  Seymouty  who  was  a  visitor 

in 
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m  the  house,  and  wfao^  iMates  that  h^  had  hiaHMlf    i^ttmitv. 
observed  so  much,  and  had  heard  so  much 
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other  persons  ^o  had  seen  the  same,  that  he  found  i^  ^^  isio. 
himself  compeBed  l^  the  dtitieit*  of  friendeiiip  to 
expostulate  with  her  upon  the  intercourse,  which 
he  did  not  at  that  time  suspect  to  be  criminal^  but 
which  was  at  least  suspicious,  between  her  and  Mr. 
Barker.  She  took  it  ill,  and  declared  that  so  long 
as  Mr.  Barker  behaved  well  to  her  she  should  not 
alter  her  behaviour  to  him ;— a  pretty  strong  procrf 
of  a  blind  attachment  to  this  gentleman ;  because 
a  woman  of  delicacy,  who  had  been  informed  by  a 
fKend  that  her  character  ^as  suflfering,  in  the  opi- 
nion  of  respectitble  persons,  on  account  of  the  foot- 
ing on  which  she  was  with  another  gentleman, 
would  at  least,  for  the  protection  of  her  good  name 
if  not  of  her  innocence,  have  avoided  appearances 
that  had  led  to  such  unfiivourable  impressions  of 
her  character. 

Mr.  BrysCy  who  is  the  son  of  Mr.  Lweden 
by  a  former  wife,  says,  that  he  had  observed  at- 
tentions, though  not  with  the  suspicions  which 
must  have  been  excited  if  he  had  seen  more. 
It  appears  by  the  conversation  to  which  I  have 
already  alluded  of  the  butler,  Hastings^  with 
Mr.  Barker,  to  have  found  its  way  into  the  general 
talk  of  the  country.  With  all  this,  however, 
nothing  appears  to  have  attracted  the  notice  of 
Mr.  Lomden.  That  occurred  in  this  case,  though 
xjertainly  in  an  uncommon  degree,  which  happens 
in  many  others, — ^that  the  husband  is  the  last  per- 
son vho  entertains  a  suspicion  of  his  misfortunes. 
There  is,  I  think,  no  reason  whatever  to  presume 
any  kind  of  connivance  on  his  part,  or  any  other 
forbearance  than  what  arose  from  the  most  pro- 
found 
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LovEDCN  V.    found  ignorance  of  the  dishonour  tbatwas  practising: 
upon  him. 


ladiZ-iyiBio.  There  are  several  particular  instances  of  the 
familiarities  passing  between  these  persons,  which 
I  think  it  may  not  be  improper  for  me  more  parti- 
cularly to  advert  to ;  and,  amongst  the  rest,  some 
that  are  spoken  to  by  Hooper  and  by  Changer- 
lain  :  by  Hooper  upon  the  filth  article,  and  by 
Chamberlain  upon  the  same  day.  Chamberlain 
says,  "  That  on  a  Sunday  morning,  h^pentng  some 
"  time  about  a  year  and  a  half  and  within  two 
"  years  last  past,  Mr.  Barker  having  eitJier  slept 
"  at  Buscot  House  on  the  preceding  night,  or 
"  having  called  tliere  on  the  Sunday  morning,  and 
"  the  family  being  preparing  to  go  to  Churcli,  and 
"  the  carriage  having  gone  for  that  purpose,  and 
'*  being  about  to  come  round  to  the  door,  be 
"  having  Mr.  Barker's  horse  in  the  stable,  came  to 
"  the  under-butler,  who  was  then  in  the  pantry  at 
"  the  bottom  of  the  stairs,  and  near  to  the  billiard- 
"  room,  and  asked  him  if  Mr.  Barker  had  ordered 
"  or  if  he  wanted  his  hor^e ;  and  to  the  best  of  his 
"  recollection  Hooper  replied,  that  MT.Barker 
"  was  gone  into  the  green-house,  and  that  if  the 
"  deponent  would  stop  a  little  he  would  show  him 
"  some  of  Mrs.  Loveden's  tricks  :  and  the  bell  of 
"  the  room  in  which  the  family  had  breakfasted 
"  having  just  then  rung,  the  said.  James  Hooper 
*'  desired  the  deponent  to  go  into  the  butler's  bed- 
"  room,  and  watch  from  the  window  tbereofi 
*'  which  commands  a  view  of  the  conservatory  or 
"  green-house,  whether  Mr.  Barker  came  out  of 
"  the  said  green-house  or  not ;  and  that  Hooper 
"  then  went  to  answer  the  bell,  and  the  deponent 
"  watched 
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^*  watabed  as  directed  firom  the  butler's  bed*Moin  i^v>w  v. 
•*  window ;  and  that  shortly  afterwards  he  saw  the  "'*' 
^  hmily  go  to  Churchy  but  Mrs.  Laveden  having  a  laui  jw/y  isio. 
pain  in  her  face  staid  at  home^  and  did  not  go 
that  day :  that  as  soon  as  the  fiunily  were  gone 
^  to  Chnrch,  Hooper  came  into  the  butler's  bed- 
<'  room  to  the  deponent,  and  t<^d  him  to  listen  and 
^<  he  would  soon  hear  Mrs.  Laoeden  come  do?m 
'*  stairs,  and  go  through  the  billiard-room  into  the 
<*  green-house; — ^that  he  continuity  to  listen  as 
^^  desired,  he  plainly  heard  Mts.Loveden  come 
'<  down  the  stairs  and  go  into  the  billiard-room ; 
*'  she  went  through  the  communication  as  beftnrc 
"  described  in  the  conservatory ;— that  Hooper 
*^  afterwards  came  and  told  the  deponent  he  had 
'<  been  through  the  billiard-room  and  Mrs.Xoi^e- 
*^  devCs  dressing-room,  and  into  the  small  furtheir 
**  room,  and  that  she  was  not  in  either  of  the  said 
^  room^  and  must  have  gone  into  the  green^house ; 
**  that  being  then  quite  certain  that  Mrs.Xov0«feit 
*^  and  Mr.BorA^  were  together  in  the  said  green* 
'<  house,  and  having  occasion  to  be  about  some 
part  of  his  business  in  the  house,  he  desired  the 
deponent  to  keep  on  the  watch  from  the  butler's 
'^  bed-room  window,  in  order  to  see  whether  they 
'*  came  out  of  the  said  green-house  or  not ;  thi^ 
'^  the  deponent  accordingly  did  watch  until  ..the 
<*  family  returned  from  Church ;  that  Hooper. oc* 
**  casionally  came  into  the  said  bed-room  to  him  ^ 
^  but  neidier  Mrs.  L&oeden  nor  Mr.  Barker  were 
*'  seen  till  Mr.  Lofveden's  carriage  drove  up  to  the 
'*  fcont  door  on  the  return  of  the  family  from 
Church,  which  could  plainly  be  heard  by  them 
in  the  green-house ;  and  immediately  after  this, 
^<  upon   the  hearing  the  noise  of  the   carriage 
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^^  coming  up,  the  depcment  saw  the  uid  Mr.  Arr- 
'^  ker  come  out  of  the  grecai-house  by  one  of  the 
]8ih/v^]8io.  *^  windows  thereof^  and  go  round  by  the  back  of 

^  the  green^house  and  pass  the  Jiorth  front  of  the 
<<  house,  and  go  towards  the  stablest  that  he 
<<  directly  ailerwards  saw  Mn^LaiDedm  come  out 
**  oithe  green^faouse  through  one  of  the  sash  win- 
*<  deiws  thereof  nearer  to  the  house,  and  go  and 
**  meet  her  mother ;  and  he  hesuxl  her  mother 
«<  blame  her  for  being  out,  and  say  she  would  have 
^<  more  pain  in  her  face,  or  to  that  effect*  That  he 
<<  immediately  came  dut  of  the  butler's  bed-room, 
*^  where  he  had  remained  at  the  time^  and  ran 
^  down  to  the  stables,  and  overtook  Mr.  Barker 
^  going  to  the  stables,  and  broiq^ht  out  his  horse 
<<  to  him,  and  he  rode  away  m  the  direction  for 
•*  Oxford:' 

Now  to  be  sure  this  is  evidence  which  shows  an 
advantage  was  taken  of  the  retirement  of  the  fiunily 
fbr  the  purpose  of  going  to  Church.  This  is  f uUy 
confirmed  by  Hooper,  as  far  as  he  had  an  opportu^ 
nity  of  observing :  he  did  not  wait  along  with 
Chamberlain,  because  his  business  called  him  into 
the  house ;  but,  as  far  as  he  goes,  he  fully  esta- 
blishes  the  fkct, — ^that  in  this  green-house  they 
w«re  together  from  the  time  that  the  family  went 
till  the  time  that  the  family  returned,  and  that  they 
then  separated  in  such  a  manner*— -(for  that  is  a 
iaircumstanoe  not  to  be  laid  out  of  consideration 
in  ail  these  cases)~-that  they  then  separated  in 
stich  a  manner  as  to  elude  the  appearance  of  their 
having  been  at  all  togedier,  thereby  giving  to  this 
meeting  an  appearance  of  secrecy  and  clandes^ 
timty  which  leads  to  a  suspicion  of  every  thing 
inlproper. 

4  There 
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There  is  aiMither  thing  spokeigi  to  by  Hooper  at    lotkdkn  v. 

a  gucceeding  time,  and  it  is  this.— :  He  says,  <^  That  , 

"  in  the  month  dSJmmary  1808,  when  Mr.  Barker  lath  /»zy  isio. 
<^  was  on  a  visit  at  Buseot  Parkt  and  all  the  com. 
<<  pany  then  at  the  house  had  gone  out  to  tafce  the 
'^  diversion  of  coursing*  and  amongst  them  Mrsw 
**  Lavedem  and  Mx.Barker^  these  two,  as  they 
^  usually  did  on  sueh  occasioiis,"--*a  &ct  which  is 
spdcen  to  by  other  witnesses,—^  came  home  about 
^  an  hour  before  the  rest  of  the  company  and 
^  more :  and  alftef  they  had  been  in  the  house  a 
^  iriiort  time,  liiere  having  been  a  dish  of  fine  fish 
**  eaaght,  and  the  cook  wishing  to  know  how 
<^  Mrs.  XiOWdei^  would  choose  to  have  them 
^  dressed,  he  the  deponent  took  them  on  the  dish 
**  in  order  to  ^ow  them  to  his  mistress,  and  to 
"  take  her  orders  as  to  the  dressing  the  same ; 
"  that  for  that  purpose  he  went  into  the  library 
and  bre8kfaBt^park>ur,  then  up  to  Mrs.  IxyoedefCa 
own  bed'^room ;  and  having  knocked  at  the  door 
^^  thsceo^  whidi  was  ajar,  and  no  person  answer- 
ing, he  went  into  the  same,  and  from  thence 
into  tiie  little  dressing-room  adjoining,  which 
was  used  by  Mrs.Xot;^d^,  and  also  into  the  ad- 
joining^ room  called  'Mx^.LovederCs  dressing- 
room,  and  into  every  other  bed-room  on  that 
floor,  except  one  ro<mi/' — that  he  particularly 
describes, — <^  and  he  could  not  find  her  in  any  of 
^'  the  said  rooms,  nor  did  he  see  Mn  Barker :  that 
<<  upon  his  return  down  stairs  he  met  Miss  Lwe^ 
^  den  on  the  hall  floor  nearly  opposite  the  library 
'^  doOT,  of  whom  he  inquired  if  she  knew  where 
^^  Mis.  Lffoeden  wai ;  to  which  she  answered  she 
^  did  Mt,  but  supposed  she  was  in  the  room  called 
^<  the  Dressiiig-Room)  or  to  that  effect.    He  told 

•«  her 
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"  her  he  had  been  there,  but  that  she  was  not  in 
"  the  said  room :  that  immediately  afterwards  she  r 
s.  "  came  out  of  the  dining-room  into  the  hall  to  the 
"  deponent,  and  appeared  very  red  in  the  &ce  and 
"  extremely  confused*  and  held  her  riding-habit 
"  half  way  up  her  l^s,  as  if  she  did  not  know 
*'  what  she  did  from  the  confusion  she  was  in ;  and' 
"  that  having  given  the  deponent  orders  as  to  the' 
"  manner  she  would  have  tiie  fish  dressed,  she  then  - 
"  went  into  the  library  to  Miss  Loveden,  and  the 
"  depcment  carried  the  fish  down  stairs :  that  fae 
"  immediately  came  out  again  to  the  side  of  the 
"  stairs  and  listened,  and  that  fae  heard  a  man's 
^*  footsteps  come  out  of  the  said  dinin^ro(un, 
*'  which  Mrs.  Loveden  had  just  before  left,  and 
"  run  up  stairs."  The  &ct  then  is,  that  the  par- 
ties came  home  an  hour  b^ore  any  of  the  rest  of 
the  family,  tiiat  tiiey  were  not  to  be  founds  and 
that  this  servant  who  went  to  speak  to  his  mistress 
came  to  the  dining-room  door ;  that  she  met  him, 
so  as  to  prevKit  his  entering  the  door,  in  a  state  of 
confusion,  and  that  a  man  was  tihere ;  and  as 
Mii  Barker  could  not  possibly  be  any  where  else* 
I  think  it  leads  to  the  unavoidable  conclusion  that 
hewas  the  person  who  was  there. 

There  is  another  fact  which  is  mentioned,  that 
is  of  the  same  nature,'  and  ^ich  leads  to  condu- 
sions  of  the  sune  kind.  He  says,  "  it  was  not  a 
"  custom  with  him,  as  business  did  not  call  him,  to 
"  walk  in  the  gardens,  pleasure  grounds,  or  plan- 
"  tations  at  Buacot;  so  that  he  had  but  little  <^- 
"  ^rtunity  of  seeing  them;  but  he  knew  that 
"  they  were  in  the  habit  of  walking  t<^;ether  about 
'*  tbe  said  grounds,  plantations,  and  gardens }  for 
"  he  has  himself  seen  them  go  into  the  plantations 
<*  and 
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^  and  about  the  green-bouse  garden,  and  bas  at    Lotkdbm  9. 

'•  sucb  times  jfrequently  seen  tbem  walk  together     ^^*°"'' 

**  ann-in-arm  within  view  of  the  house.    That  one  ^^^^^  ibio» 

^<  afternoon  in  the  year  1805,  when  a  Mrs.  Stephens 

^<  ot-Bath  was  oh  a  visit  at  Buscot  Park^  the  depo- 

^<  nent,  and  William  Mussatty  a  servant  to  a  gentle- 

'<  man  who  was  there  likewise  on  a  visit,  having 

**  been  walking  out  in  the  Park,  and  coming  into 

**  the  plantations,  they  saw  two  persons  at  a  little 

^^  distance  approaching  that  part  of  the  plantation 

^<  where  tbey  then  were :  upon  which  the  deponent 

*^  and  this  other  servant  who  was  with  him,  not 

^*  knowing  who  they  were,  stopped  in  the  thick 

'^  part  of  the  piantation  among  the  shrubs  till  they 

^'  passed  them  ;  and  as  the  said  two  persons  ap« 

<'  proached,  the  deponent  and  this  other  servant 

**  plainly  saw  Mrs.  Loveden  and  Mr.  Barker  walk- 

'<  ing  together,  having  his  ami  round  her  waist, 

**  and  Mrs.  Loveden «  having  her  arm  round  his 

><  waist ;   and  he  and  his  companion  remained 

^<  concealed  in  the  plantation  until  they  had  passed 

^'  by :  then  lliey  came  out  of  the  plantation,  and 

**  went  towards*  the  house ;  and  when  they  had 

^^  got  into  the  park  again  to  go  to  thehouse^  they  met 

^^  Mrs.  Stephens,  who  inquired  of  the  deponent  if 

^'  he  had  met  Mrs. Loveden:  and  the  deponent, 

••  not  choosing  to  say  he  had  met  her  with  Mr; 

<^  Barker,  said  he  had  not  seen  her ;  upon  which 

*^  Mrs.  Stephens  said  she  had  lost  her."-^o  that 

she  had  contrived  to  quit  this  lady  and  to  join 

Mr.  Barker,  and  to  walk  with  him  in  the  manner 

ivhich  these  witnesses  have  described. 

There  is  another  witness  to  whose  evidence  I 

will  advert,  and  that  is  M^'IficoU    Something. of  an 

objection  was  taken  to  his  evidence  as  a  witness, 

you  ih  c  from 


L 


IS  CASBS  DBTERMINBD  IN  THB 

£>o>ftDEFrv.    from  what  appeared  upon  an  interrogatory,  that  he 
LoT«MN.     j^^  j^^^  ^  quarrel  with  Mr.  Lovedeth  on  account  of 
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itdiju^isio.  iiis  having  bartered  some  fruit  for  some  seeds.- 

I  do  not  think  that  that  can  be  admitted  to  affect 
the  testimony  of  this  witness  in  any  degree :  it  is 
known  that  tiiiose  things  are  on  a  different  footing 
in  difierent  families ;  it  is  a  confidence  reposed  in 
gardeners  in  some  families  to  make  exclumges; 
and  a  man  acting  fairly  and  for  the  advantage  c£ 
his  master's  concerns  would  not  be  in  -the  l^ast  de- 
gree discredited  by  it :  and  if  he  supposed  that  his 
authority  went  further  than  it  did,  that  cannot  be 
considered  as  a  circumstance  at  all  invalidatinghia 
testimony  as  a  witness — least  of  all  would  it  give  a 
favourable  bias  to  his  testimony  towards  the  person 
who  had  so  resented  the  liberty  he  had  taken.  He 
says,  ''  He  observed  there  was  a  great  degree  q€ 
intimacy  between  Mr.  Barker  and  Mrs.  Lovedem^ 
for  they  were  in  the  habit  of  walking  together 
«  and  alone  arm-in-m-m  in  the  flower-garden  and 
«<  pleasure-grounds  at  Buscot  Parkp  on  every  oc* 
<<  canon  they  could  find  so  to  do :  that,  from  the 
'<  manner  in  which  they  met  at  times  ia  the  plants* 
^<  tions  and  in  the  garden,  he  had  no  doubt  but  that 
"  they  met  there  by  appointment:** — He  say*, 
<*  That  he  remarked  that  when  Mr. Barker  was  visit- 
<^  ing  at  Buscot,  Mrs.  Loveden  used  to  get  up  in  a 
*^  morning  much  earlier  than  was  her  usual  cus- 
^*  torn,  and  to  come  into  the  flower-garden,  where 
<*  she  was  always  met  by  Mx.Barker^  and  that 
^<  they  used  to  walk  there  together  and  alone  till 
**  Mr.  Loveden^s  bell  was  rung ;  and  whenever  the 
**  deponent  was  in  the  garden  at  such,  times,  and 
<*  was  near  enough*  to  hear  the  bell,  he. always  ob- 
**  served  that  they  separated,  and  Mrs.  Loveden 

"  went 
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^  went  into  tfae  house }  for  it  was  then  known  that    Loybokn  v. 
^  Mr.  Loveden  had  got  up  :  and  he  has  at  times     ^^""'' 
••  found  them  walking  t<^ether  in  the  planta-  isthJu^itio. 
*•  tions,  when  it  was  not  known  in  the  house  that 
**  Mr.  Barker  had  come  there  j  and  on  one  day  in 
"  particular  he  well  recollects—**  That  goes  to  a 
fact  which  I  shall  have  occasion  to  ohserve  upon 
by  and  by. 

There  are  other  witnesses  that  speak  to  situa^ 
Hons  exactly  of  the  same  kind^  and  as  situations 
frequently  occurring  between  these  parties.    Now 
I  So  confess  that,  upon  a  view  of  this  general  evi- 
dence applying  to  the  general  conduct  of  these 
partiea  to  each  other,  I  am  very  much  inclined  to 
accede  to  the  doctrine  which  has  been  stated  by 
the  counsel  for  Mr.  Loveden,  that  it  would  justify 
the  legal  conclusion  that  adultery  had  been  com- 
mitted if  any  situation3  were  shown  in  which  the 
&ct  was  at  all  likely  to  have  passed.     It  would  be, 
I  think,   a  doctrine  extremely  dangerous  to  the 
security  of  domestic  life,  if  all  this  could  pass  with- 
out warranting  such  a  conclusion.    What  !*«*when 
aa  improper  attachment  is  admitted  to  have  ex- 
isted between  the  parties — when  it  is  admitted  that 
indelicate  acts  have  passed  between  the  parties 
when  they  were  within  the  reach  of  observation, 
ahall  it  not  be  concluded  that  those  acts  were 
carried  much  further  when  they  were  out  of  the 
reach  of  observation  ?    I  am  not  ignorant  what  al- 
lowances are  to  be  made  for  the  laxity  of  modern 
manners ;  but  does  it  in  practice  or  in  reason  ex- 
tend to   liberties  of  the  kind  described,  without 
.subjecting  tlie  parties  to  unfavourable  cortilusions, 
if  they  aie  found  in  situations  in  which  they  are 
ivithdrawn  from  the  eye  of  an  observer  ?    I  think 

c  2  the 
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LoviDBir  9.    the  law  would  lose  sight  of  that  justice  by  which  it 
'^■'*'     is  to  regulate  the  rights  of  individuals,  if  it  were  to 


13th /«/jri 810.  hold  that  all  this  took  place,  and  that  nothing 

further  passed  when  the  parties  were  entirely  un- 
restrained by  the  eyes  of  any  persons  whatever. 

However,  the  matter  does  not  rest  here :  the 
evUence  goes  a  great  deal  further ;  and  is  such  as, 
I  tHpk,  to  leave  but  little  doubt  upon  the  minds  of 
thom  who  have  to  consider  its  effect  I  mean  par- 
ticullrly  here  to  allude  to  the  clandestine  corre- 
spondence which  has  been  produced.  The  fact  that 
any  correspondence  whatever,  unknown  to  the 
husband,  had  passed  between  this  lady  and  Mr. 
Barker,  would  of  itself  be  highly  suspicious ;  even 
if  its  nature  and  its  tenor  were  wholly  unknown,  it 
would  have  been  open  to  the  most  unfavourable 
conclusions  regarding  that  nature  and  tenor.  But 
how  is  it  conducted  ?  Why,  it  appears  that  in  the 
country  she  was  in  the  habit  of  putting  letters 
directed  to  this  gentleman  privately  into  the  bag, 
—-letters  not  directed  by  her  husband,  though 
a  member  of  parliament.  It  appears  that  she  was 
in  the  habit  of  receiving  letters  not  addressed  to 
her  husband,  but  separately  to  herself;  that  she 
was  in  the  habit  of  receiving  them  with  great 
eagerness ;  and,  in  the  latter  period  of  the  history^ 
that  she  was  in  the  continued  practice  of  getting 
the  bag  before  it  was  produced  to  her  husband  or 
to  any  body  else ;  that  in  town  she  herself  put 
letters  directed  to  this  gentleman  into  the  receiving 
offices,  or  delivered  them  herself  to  the  postman 
with  her  own  hand ;  some  of  these  letters  ai*e  suf^ 
ficiently  proved .  to  have  been  directed  to  this 
gentleman.  AIL  these  facts  are  established  yery 
fully  by  Stratton,  by  Chamberlain,  by  Hooper,  by 

M^Nicol, 
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JiPNicolf  and  by  Dyke. — ^Now  under  such  circum-  hmmn  9. 
stances  as  these»  I  think  all  conclusions  must  be  *^^""'; 
un&vourable.  i^^  ^^9  ^^i^^ 

The  correspondence  of  a  young  married 
woman  with  a  young  man^  unknown  to  her 
husband,  is  what  I  presume  hardly  comes  within 
the  known  latitude  of  modem  manners ;  but» 
connected  with  the  general  footing  on  which  these 
parties,  by  all  the  evidence  to  which  I  have  al- 
luded, were  proved  to  have  stood,  it  speaks  a 
more  decisive  language  with  respect  to  its  nature. 
But,  however,  it  does  happen  in  this  case  that 
letters  have  been  intercepted^  and  are  within  the 
view  of  the  court ;  the  time  and  the  manner  of 
their  being  brought  to  light  and  their  authenticity 
are  fully  proved.  They  were  taken  out  of  the 
bag :— and  without  entering  into  the  particulars^ 
there  is  very  sufficient  evidence  that  they  were 
written  on  the  S6th  of  November  1 808  ;  that  they 
were  put  into  the  bag  by  her ;  that  Hooper,  having 
suspicions  that  there  were  letters  passing  from  her 
to  Mr.  Barker  in  this  bag,  contrived  to  get  these 
letters  out  of  the  bag;  that  he  communicated 
those  lettei's  to  sonie  otliers  of  the  servants,  par- 
ticularly to  HayneSy  with  whom  he  appears  upon 
a  footing  of  intimacy,  and  that  they  were  after- 
wards  delivered  up  to  Mr.  PrysCf  the  son-in-law^ 
upon  the  discovery  which  took  place  some  time 
afterwards.  I  think  their  identity  is  clearly  esta- 
blished by  this  mtness,  and  by  the  other  witness 
who  has  proved  their  contents,  and  by  Mr.  Pryse 
Imnself ;  and  I  see  nothing  which  at  all  shocks 
probability  in  the  idea  of  his  having  kept  those 
letters  by  him  so  long.  They  are  letters  whiqh 
it  might  puzzle  such  a^  man  as  this  to^determine 

c3  how 
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Lo^EDEwiK    jiow  to  produce  till    some  opportunity  offered  $ 
and  he  appears  to  have  been  unwilling  to  awaketi 
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idOk Juiif iBio,  the  feelings  of  his  master  upon  the  subject:  he 

waited  for  an  opportunity  of  seeing  Mr.  Pryse^ 
and  then  he  took  the  opportunity  of  commun'cating 
them  immediately. 

The  handwriting  of  the  letters  is  proved,  and 
they  are  proved  to  have  been  written  upon  a  frank 
ef  Mr.  Ij<wederC%.  The  larger  letter  contains  two 
inclosures  ;  the  larger  letter  is  itself  declaratory  of 
violent  and  of  mutual  attachment ;  it  concludes  with 
desiring  and  hoping  that  they  may  aifectionatdy 
love,  that  their  attachment  may  be  co-eternal,  and 
that  they  may  affectionately  live  and  die  adoring 
one  another :  it  describes  in  terms  of  great  la- 
mentation the  difficulty  of  access  to  the  former 
rendezvous,  for  that  the  access  and  retreat  were 
become  too  visible  from  felling  the  woods  in  the 
shmbbery :  it  relates  her  repairing  to  different  out- 
buildings in  order  to  ascertain  whether  a  meeting 
might  be  accomplished  in  them ;  but  complains 
that  the  barn  is  locked,  and  that  the  other  hoveI» 
are  unfit  for  any  one  to  enter :  he  is  desired  to  de- 
vise a  scheme  to  meet ;  and  he  is  told  that  in  the 
day-time  there  is  no  possibility  of  escaping  de- 
tection, from  the  curiosity  of  servants  and  other 
prying  persons;  that  she  has  a  difficulty  in  in- 
viting the  danger  of  a  night's  attempt,  but  thinks 
that  from  the  hall  window  there  is  no  doubt  of 
admitting  him  quietly  for  an  hour  or  two. 

In  this  letter  there  is  one  envelope  dated  in 
May  1804,  and  which,  she  says,  will  speak  for 
itself;  and  that  I  suppose  it  might  do  to  persons 
^ho  un^erst€k)d  the  transactions  to  which  it 
alludes;  but  to  be  sure  there  is  nothing  in  that 

letter 
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letter  itself  which   does  show  how  it  comes  to    Lovkdknv. 

be  there  with  that  particular  date  affixed  to  it,      °^"'*' 

The  other  is  sealed  up  intelligence  to  explain  to  la*  jk/yigio. 

him  what  it  is  essential  for  him  to  know.     To  be 

sore  that  is  a  letter  which  speaks  for  itself,  with-i 

out  reference  to  any  external  transactions.     It  is  a 

letter  which  from  public  decency  was  not  permitted 

to  be  read  in  this  Court ;  but  I  feel  that  my  public 

duty  calls  upon  me  to  state  so  much  as  this — ^that 

it  does  contain  an  account  of  the  times  in  which 

the  periodical  indisposition  of  the  sex  visits  her^ 

and  when  she  says  she  must  avoid  intercourse  i 

she  promises  to  mark  the  period  in  future,  so  that 

he  may  always  compute  it  without  difficulty ;  and 

she  desires  him  to  consider  this  communication  a« 

most  indulgent,  as  she  certainly  had  a  right  to  do^ 

and  most  explicit. 

This  is  a  letter  which  I  think  requires  no  com^ 

ment  whatever.    It  is  admitted  that  it  does  contain 

a  declaration  of  violent  attachment  on  the  part  of 

the  writer  j  but  it  is  said  that  there  is  no  proof  of 

any  adultery  having  been  conunitted  between  them« 

I  confess  I  cannot  help  considering  such  a  letter 

in  a' very  difierent  light,  and  that  it  does  connect 

itself  with  a  direct  acknowledgment  of  facts  of 

adultery  having    passed  between    these   parties* 

There    are   only  three  possible  suppositions   in 

which  such  a  letter  as  this  can  be  conceived  to 

have  dropped  from  the  pen  of  the  writer.    One  of 

those  is,  that  it  may  have  been  written  by  a  woman 

in  a  state  of  absolute  insanity,  with  a  mind  dis« 

ordeied,  and  indulging  itself  with  vicious  images^ 

that  hscve  no  connexion  with  any  reality  and  fact :. 

-«-that  IB  a  possible  case  undoubtedly.   It  is  another 

possible  case,  that  such  a  letter  might  be  written 

by  a  woman  with  the  malicious  intent  of  defaming. 

c  4  the 
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toYiBKN  IT     ^j^Q  character  of  a  virtuous  man,  to  whom  sucb 
letter  might  appear  to  be  addressed,  but  who  had 


iveh  Ju^  1 810.  ^^  g^^i^  connexion  whatever  as  those  letters  import : 

that  id  a  possible  case.  But  that  either  of  these 
suppositions  exist  in  the  present  case  is  out  of  all 
question ;  nobody  imputes  that  this  lady  had  any 
thing  in  the  nature  of  lunacy;  nobody  imputes  that 
she  had  any  malicious  design  against  the  reputation 
of  this  gendemaOf  who  was  the  object  of  her  ardent 
attachments 

Then  what  is  the  only  other  supposition  to 
which  the  Court  can  allude  ?  -^  That  it  was 
written  by  a  woman,  and  could  be  written  by  no 
other  than  by  a  woman,  who  had  made  a  sur- 
render of  her  body,  her  mind,  and  every  thing 
which  belonged  to  either  the  one  or  the  other,  to 
the  person  to  whom  this  letter  was  addressed* 
Here  is  an  act,  and  a  proximate  act  it  is  undoubt- 
edly, as  connected  with  something  which  had 
passed  between  the  parties  before ;  because  it  is 
impossible  to  conceive  that  a  woman  would  write 
such  a  letter  as  this,  saving  in  one  of  the  two  pos^ 
sible  cases  which  I  have  excluded  from  all  consi-' 
deration  as  applying  to  the  present  case.  It  is 
quite  impossible  to  conceive  that  such  a  letter 
could  be  written  by  a  woman  who  had  not,  in  the 
most  unreserved  manner,  submitted  her  person  to 
him  to  whom  it  is  written.  It  appears  a  matter  of 
a  stronger  nature  than  that  which  we  hold  here  to 
be  a  dn*ect  proof  of  adultery, — the  having  gone  to 
a  brothel  with  a  person.  The  act  of  going  tO'  a 
house  of  ill-fame  is  characterized  by  our  old  saying, 
that  people  do  not  go  there  to  say  their  paternoster; 
that  it  is  impossible  they  can  have  gone  there  for. 
any  but  improper  purposes ;  and  that  is  universally 
held  a  proof  cif  adultery.  But  many  persons  woul  d 
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go  to  a  brothel  who  could  not  bring  themselves  up    Loviokn  v. 
io  the  writing  a  letter  of  this  kind.     It  is  a  lettet     ^''""'' 
that  proves,  in  the  most  striking  and  conclusive  ^^^  ^^^y  ^s^^^- 
manner,  not  only  that  the  parties  must  be  con- 
triving for  future  indulgences,  but  that  there  had 
been  that  sort  of  intercourse  which  alone  could 
have  produced  such  a  familiarity,  and  which  alone 
could  have  emboldened  a  woman  to  describe  in 
terms  which  I  do  not  repeat,  that  which  certainly 
showed,  beyond  all  question,  the  fact  that  these 
parties  had  been  so  connected  together. 

Afier  such  letters  as  these  are  proved,  the  proof 
of  facts  might  appear  superfluous ;  and  I  think  it 
is  super-abundant  in  this  case.  There  are  meetings, 
both  prior  and  subsequent  to  the  date  of  these 
letters,  in^  which  the  commission  of  adulterous  acts 
must  be  inferred.  I  do  not  say  that  from  every 
one  of  these  acts  I  would  draw  the  same  conclu- 
sions in  the  case  of  all  individuals  to  whom  no  such 
history  applied ;  but  that  is  not  the  way  in  which 
evidence  is  to  be  considered.  Other  facts  and 
other  circumstances  are  explanatory  of  meetings 
which  are  doubtful  in  their  own  nature,  and 
capable  of  candid  interpretations  : — they  define 
appearances  that  might  otherwise  be  ambiguous. 
These  letters  are  a  gloss  or  a  running  comment,  I 
think,  upon  the  text  which  occurs  in  the  history  of 
these  parties :  they  are  decisive  of  the  terms  upon 
which  these  parties  met :— ^and  that  the  writer  of 
these  letters  could  meet  privately,  and  out  of  the- 
reach  of  observation,  the  person  to  whom  they  are 
addressed,  without  any  view  to  the  purposes  these 
letters  express,  is  impossible  to  be  conceived ;  and 
I  think  it  is  not  less  impossible  that  they  should 
have  met  in  the  manner  described,  without  his 
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LovEDkM  V.    having  concurred  in  efiecting  those  purposes :  for 
oyBDEw.     though  these  letters  never  reached  Mr.  Barker^  I 


13th  jtrfy  1810.  caniiot  but  think  that  the  probability  highly  is, 
that  verbal  communications  were,  in  the  oppor- 
tunities which  afterwards  presented  themselves, 
made  upon  this  subject,  agreeably,  as  she  says,  to 
^  his  directions,  and  agreeably  to  her  inclination  to 

give  the  communication  that  was  wanted. 

The  first  fact  that  occurred  to  which  I  shall  ad- 
vert, is  one  that  happened  at  Kingston  Houses  and 
which  is  spoken  to  by  Hastings,  upon   the  7th 
article.     It  appedrs  that   Mr.  Lofoedenj  who  is  a 
member  of  parliament,  had  left  the  country  in  the 
month  oi  February  1807,  and  went  to  reside  at  a 
house    at  Knightsbridge    called  KingstoA  House^ 
where  he  continued  'till  about  the  4th  of  Juiy  in 
that  year,  when  the  family  returned  to  Buscot  .*— ^ 
that  Mr.  Barker  dined  twice  while  Mr.  Loveden 
wiis  there: — that  in  the  month  oiMa^,  Mr.  Loveden 
went  down  to  Shqftshunfj  on  the  occasion  of  the 
general  election  which  took  place  at  that  time,  and 
that  Mr.  Barker  came  twice  to  Kingston  House 
during  Mr.  Loveden* s  absence : — that  on  the  first 
of  such  visits  Mr.  Barker  came  with  a  gentleman, 
who  remained  for  some  time  in  a  room  in  front  of 
the    House,  and   Mx.  Barker  and  Mrs.  Loveden 
remained  alone  together  for  about  three  quarters 
of  an  hour,  without  being  seen  by  the  witness  } 
and  that  he  then  went  away,  and  let  himself  out. 
It  is  said.  Cannot  people  go  into  decent  rooms  in 
a  decent  house  without  being  suspected? — Yes, 
certainly,  if  they  are  decent  persons ;  but  if  such, 
an   intercourse   is   proved   between  them   as   is 
established  by  the  fact  of  this  correspoedence, 
and  by  the  odier  facts  to  which  I  have  alluded, — 

I  say 
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f  say  the  fact  of  such  parties  being  close  together    LovKbtm  v. 
for  such  a  length  of  time,  and  unobserved,  war-     ^°''"''^' 
rants  the  conclusion  that  they  have  committed  the  i»*  ^^  "lo. 
criminal  act. 

But,  however,  the  next  feet  is  of  a  stronger 
kind. — It  appears  that  he  then  came  alone :  that 
Mrs.  Stephens  was  with  Mrs.  Laceden  at  the  time, 
and  was  sitting  with  her  in  the  breakfast-parlour, 
in  which  diie  usually  received  other  visitors :  that 
Mr. Bar feer  then  rang  the  bell;  and  just  as  the 
deponent  had  let  him  in,  and  was  going  to 
announce  him,  and  to  show  him  up  stairs,  she 
came  running  down  stairs,  having  seen  him  from 
the  breafast-room  window,  as  the  deponent  sup- 
poses, met  him  in  the  hall,  shook  him  by  the  hand, 
and  took  him  into  the  green  dining-room,  which 
was  a  back  room  on  the  ground  floor,  with  windows 
opening  into  and  communicating  with  the  garden 
by  five  steps ;  in  which  room  there  is  an  inner 
room,  which  had  formerly  been  used  as  a  bed- 
room, and  which  was  a  dark  room,  having  no  other 
than  a  borrowed  light  from  a  water-closet  within  j 
so  that  though  the  workmen  might  be  employed 
in  the  garden  at  such  time,  Mrs.  Loveden  and 
Mr.  Barker  might  have  retired  to  such  room,  and 
been  out  of  the  sight  of  any  persons ;  arid  after 
they  had  been  together  and  alone  in  the  green 
dining-room  about  an  hour,  and  *till  the  men  em- 
ployed in  the  garden  had  gone  to  their  dinner, 
they  then  went  into  the  garden  and  walked 
together  there  for  about  half  an  hour ;  and  then 
Mr.  Barker  let  himself  out  as  before."  I  confess, 
after  what  has  been  proved  of  these  parties,  this 
fact, — that  she  quitted  the  company  in  which  she 
Was — that  she  did  not  introduce  Mr.  Barker  as  a 

visitor 
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LoviDiM  V.    visitor  where  all  other  visitors  were  received— *that 
*""''     she  retired  with  him  into  a  room  communicating 


18th /M^  1810.  immediately  with  a  dark  room,^— and  that  they 

there  staid  alone  together  in  a  situation  that 
afforded  such  facilities;  this  does  impress  upon 
my  mind  a  very  strong  conclusion  that  those  faci- 
lities were  not  thrown  away  upon  these  parties. 

The  next  fact  to  which  I  shall  advert  is  that 
which  is  spoken  to  by  Majors  upon  the  9th  article^ 
as  having  passed  in  the  barouche:  and  what  he 
says  is  this, — *•  She  was  much  in  the  habit,*'  he 
states,  "  of  going  about  in  her  carriage  in  the 
'*  streets,  and  meeting  Mr.  Barker  there;  and  that 
^*  he  does  not  remember  ever  to  have  seen  Mr. 
<<  Barker  get  into  the  said  carriage  when  they 
<<  have  so  met  in  the  street,  but  once,  and  that 
"  was  in  very  warm  weather  in  the  said  year 
"  1807 : — ^that  they  met  in  Bond  Street^  where 
<*  Mrs.  Loveden  was  stopping  in  her  carriage  at  a 
<<  chemist's  shop  door ;  that  he  came  up  to  the 
<<  carriage  and  desired  the  deponent  to  open  the 
<^  same,  which  he  accordingly  did,  and  Mr.  Barker 
then  got  into  the  carriage ;  and  she  desired  to 
be  driven  to  a  house,  a  dress  or  cotton  shop^ 
"  about  two  doors  beyond  Temple  Bar,  on  the 
"  right  hand  side  of  the  way  going  from  Bond 
"  Street;  that  they  were  driven  there, — ^that  she 
got  out  of  her  carriage,  went  into  the  shop  for 
a  few  minutes  and  then  returned  to  her  carriage 
"  to  Mr.  Barker,  and  ordered  the  same  to  be 
"  driven  to  Hyde  Park  comer,  where  Mr.  Barker 
got  out  of  the  carriage.  That  it  had  been 
customary  for  her  to  have  her  carriage,  which 
"  was  a  barouche,  open  when  she  rode  out,  which 
she  generally  did  in  company  with  Miss  Love* 

"  deH; 
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**  den;   but  that  on  this  day,  which  was  a  very     LoTMtw  v, 

««  wann  day,  it  was  kept  close  or  shut  up : — ^that     lo^">»w- 

<<  when  he,  the  deponent,  got  down  from  behind  isth/uiyisio. 

*^  the  carriage  to  open  the  door,  to  let  Mrs.  Loveden 

<<  out  at  Tempk  Bar,  he  observed  that  the  sun- 

^<  blinds  were  all  drawn  down,  and  he  observed 

<<  the  same  when  he  got  down  to  let  Mr.  Barker 

«*  out  of  the  carriage  at  H;yde  Park  corner ;  and 

'<  he  then  observed  that  the    said   Mr.  Barker 

<*  seemed   much    confused, — ^looked    about  him    , 

<«  very  much,-^esired    the   deponent  to    make 

<^  haste :  and  Mrs.  Loveden  appeared  much  heated 

''  and  very  red,  that  her  hair  was    mtfre  tumbled 

<*  and  disordered  than  ever  he  had  before  observed 

<«  it  From  which  he  concludes," — a  conclusion 

in  which  I  am  disposed  to  concur,  from  what  I 

have  seen  of  the  nature  of  the  intercourse  which 

is  proved  to  have  subsisted  between  these  parties^ — 

^  and  he  has  not  the  least  doubt/'  he  says,  '<  and 

*^  he  iu  his  conscience  believes,  that  whilst  they 

^*  were  in  this  carriage  they  had  carnal  use  and 

•*  knowledge  of  each  others  bodies.'* 

The  next  fact  which  I  shall  notice  is  that  which 
occurs  in  the  deposition  of  M^NicoL    He  says,— • 
^  That  one  day,  happening  on  a  Sunday,  in  the 
"  summer   of   1807,  just   after   the   family  had 
^*  returned  from  London   to  Buscot  Park,   Mrs, 
^*  Loveden  having  remained  at  home  whilst  her 
'^  husband  and  his  daughter,  and  the  mother  of 
'<  Mrs.  Lovedeny  had  gone  to  Church,  he  happening 
^*  to  observe  that  the  windows  of  the  green*house 
or  conservatory,  near  the  centre  thereof,  which 
he  had  himself  opened  in  the  morning  to  give 
^  air  to  the  exotic  plants,  were  shut,  (it  being  then 
^'  about  one  o'clock,)  and  likewise  that  the  inside 

"  shutter^ 
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**  shutters  to  such  windows^  which  were  made  to 
"  prevent  the  effects  of  the  frost,  and  of  incle- 
»■  "  ment  seasons  injuring  the  plants,  were  also 
"  shut-to,  he  went  in  at  one  of  the  windows  which 
"  fronts  the  west  of  the  house,  conceiving  that 
•'  some  of  the  persons  about  the  grounds  had  shut 
*<  the  same  through  mistake,  and  on  his  entering 
"  the  said  green>house  he  was  very  much  surprised 
'*  to  find  Mr.  Barker  and  M.n.Loveden  standing 
*  close  together  between  the  plants  and  the  back 
"  wall  of  the  green-house,  directly  oppo».te  the 
*'  windows  which  were  so  as  aforesaid  shut  upf— 
"  that  on  seeing  the  d^onent  enter,  they  stood 
"  close  together  quite  still  as  if  desirous  of  avoidii^ 
"  being  seen,  and  the  deponent  then  opened  the 
**  shutters  and  windows  and  walked  away  through 
"  one  of  the  windows  of  the  said  green-house,  and 
"  went  through  the  side  door  through  the  coloQ- 
"  nade  that  communicates  with  the  house,  and 
**  immediately  afterwards  met  Mr.  Loveden^s  can- ' 
"  riage  in  the  south  front  of  the  House  conung 
'*  &om  ChuFch}  and  having  seen  MuLovethn 
"  and  his  daughter  and  MTs.LintaU  go  into  the 
*'  house,  he  was  desirous  of  seeing  which  way 
"  Mr.  Barker  would  make  his  escape  from  the 
"  house,  as  he  had  not  a  doubt  he  had  been 
*'  secretly  and  clandestinely  with  Mrn-Loveden 
"  that  morning  in  the  greenhouse;  and  for  that 
"  purpose  he  went  round  the  flower-garden,  in 
"  order  to  see  whether  Mr,  Barker  would  go  out 
"  at  the  back  door  thereof,  as  he  found  he 
*'  did  not  come  out  at  the  front  door;  and  just 
*<  when  the  deponent  had  got  halfway  round  to  the 
«  back  door  he  met  Mi.  Barker,  and  saw  him 
'*  pass  :U)e  south  front  of  the  hwise  in  haste ;  and 
"  thou^ 
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,    though  it  was  a  very  warm  day,  he  had  a  great    lovedim  »• 

•*  coat  on  buttoned  round  him,   and  stooped  to     ^°^""'' 

"avoid  being  observed  who   it  was  j — that  he  lathjw^iaio. 

"  looked  after  him  to  see  whether  he  had  a  ser- 

**  vant  or  a  horse  waiting  for  him,  or  whether  he 

"  went  towards  the   stable;  but  he  passed  the 

"  road  leading  to  the  stable/'     He  says  again, 

"  That  he  had  not  a  doubt,'*— and  1  confess  it 

does  not  appear  to  me  to  be  in  the  least  degree  an 

uncharitable  conclusion, — ^*  he  liad  not  a  doubt, 

"  but  does  verily  believe,  that  whilst  Mr.  Barker 

<<  and  Mrs^Loveden  were  as  aforesaid  in  the  con- 

"  servatory  or  green*house  on  the   said  Simday 

'<  forenoon,  they  then  and  there  had  the  carnal 

"  use  and  knowledge  a£  each  other's  bodies."    It 

is  said  they  were  fond  of  plants ;  and  she  is  proved 

particularly  to  have  been  very  fond  of  dressing  up 

his  room  with  flowers,  and  very  fond  of  going  to 

nursery  gai'dens :  but  I  should  think  they  would 

not  go  and  shut  up  the  windows  and  shutters  of  a 

green-house  in  order  to  speculate  on  plants  j  that 

is  not  the  way  in  which  their  attention  would  be 

exerc&ed ;  nor  can  I  conceive,  after  such  a  cir« 

cumst^ice,  that  that  was  the  object  which  had 

brought  these  persons  together  in  a  situation  like 

this. 

The  next  witness  to  whom  I  am  under  the  ne- 
cessity of  adverting  is  MartfDay^  on  the  5th  article. 
The  account  spoken  to  by  M^Nicol  passed  in  the 
year  I8O7,  I  think.  The  facts  spoken  to  by  this 
witness  passed  in  the  Christmas  of  that  year ;  for  it 
appears  that  Mn  Barker  was  in  the  habit  of  paying 
annual  visits  ;-^she  describes  Mrs.  Loveden^s  ge- 
neral conduct  in  common  with  all  the  other  wit- 
nesses  ;   and  it  would  really  be  nothing  more  than 

repetition 
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repetition  of  the  depositions  if  I  were  to  cite  the 
evidence  of  all  the  witnesses  that  vouch  the  facts, — 
lath  July  1810.  that  they  were  fond  of  being  together  in  the  rooniB 

of  the  House.  She  says,  *^  Particularly  she  remem- 
<<  bers  that  on  one  morning  about  nine  o'clock, 
happening  a  few  days  after  Mn  Barker  had 
come  on  such  visit,  and  just  before  Mrs.  Low* 
den  had  gone  down  to  breakfast,  the  deponent 
^<  having  gone  up  stairs  to  a  closet  she  had  on  the 
'<  same  floor  with  the  bed-rooms,  and  intending  to 
go  into  such  of  the  rooms  as  had  been  left  by 
the  persons  who  had  slept  therein,  and  among 
*•  them  intending  to  go  to  Mr.  Barker^s  bed*room, 
**  to  make  his  bed  and  put  the  room  in  order,  if  he 
'^  had  then  left  the  same ;  she  on  going  to  his  bed- 
**  room  door  found  he  had  not  left  his  room,  but 
<<  heard  him  talk  to  some  person  then  in  his  bed- 
<<  room  with  him,  who  the  deponent  then  supposed 
*^  was  his  own  man-servant :  but  she  immediately 
<<  found  her  mistake  in  that  respect ;  for  the  man 
<<  was  below,  and  came  up  to  his  room  door  with  a 
trunk  which  had  just  come  by  the  coach  or  some 
other  conveyance ;  and  making  a  noise  by  bring* 
ing  the  trunk  up  and  putting  it  down  at  the  door 
*^  of  his  master's  bed-room,  she  heard  the  door 
**  locked  within,  and  the  man-servant  went  away ; 
*^  and  the  deponent  then  well  knew  that  the  voice 
"  she  heard  was  the  voice  of  Mrs.  Loveden :  and 
^^  from  such  circumstances  she  is  certain  that 
••  Mrs.  Loveden  was  then  in  the  said  bed-room," 
that  is  to  say,  in  the  bed-room  of  this  gentleman 
with  the  door  locked.  She  says,  that  she  con« 
eidered  this  as  highly  improper ;  but  she  cannot 
take  upon  herself  to  say  whether  the  act  of  adul* 
tery  was  committed*    She  adiiered  to  the  strict 
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role  of  evidence,  that,  unless  she  sees  the  fact,  she    l«tsdsn  •. 
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mHH  not  take  upon  herself  to  warrant  it. 

She  sajrs,  further,  "  That  on  this  Christmas  visit,  »»*  ^^  i»»<>- 
•*  fAts.Lwederiy  and  the  company  then  in  the  house, 
**  having  gone  up  stairs  for  the  purpose  of  pre- 
paring or  dressing  for  dinner,   the  deponent 
having  gone  up  stairs  on  the  bed-room  floor  to 
"  her  aforesaid  closet,  between  the  rooms  where 
'^  Mr.  and  Mn.Loveden  slept  and    that  where 
"  Mr.  Barker  then  slept,  it  being  then  near  din- 
ner-time and  getting  quite  dusk,  but  quite  ll]§^t 
enough  to  see  any  person  in  the  passage  leading 
to  the  bed-rooms,  she  being  then  in  the  closet, 
and  having  the  door  thereof  a  little  open,  was 
thereby  enabled  to  see  to  the  end  of  the  passage, 
^  and  particularly  his  bed-room   door,    without 
'^  being  herself  seen  therefrom,  for  she  had  no 
•*  light  with  her ;  and  she    then  observed  Mr, 
**  Barker  come  out  of  his  bed-room,  which  was 
"  nearer  the  top  of  the  stairs  than  Mrs.  Loveden's 
was,  and  look  ail  around  as  if  to  see  if  any  person ' 
was  within  sight,  and  then  look  at  the  clock  a 
^'  little,  and  immediately  afterwards  saw  him  go 
^  down  stairs,  and  a  few  minutes  afler  the  depo- 
'*  nent  heard  a  footstep  come  out  of  Mr.  Barker^s 
"  bed-room,  and  down  the  two  steps  which  led 
'*  therefrom,  and  along  the  passage  past  the  closet 
"  where  the  deponent  was  j   and  she  having  the 
'*  door  open  a  little  a-jar,  plainly  saw  that  it  was 
"  Mrs.  Zioveden  who  came  out  of  the  said  Mr.^flr- 
"  feer's  bed-room,  and  saw  her  go  into  her  own 
bed-room,  — for  she  was  obliged    to  pass  the 
closet  in  going  thereto, -p- and  she  clearly  and 
distinctly  saw  it  was  her  said  mistress } — and^her 
f '  conduct  was  so  extremely  suspicious,  that,  upon 
yoL.  II.  D  «  this 
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LovEDBN  V.    "  this  occasion,  she  admits  that  she  cannot  but 
^^^,^][^^]^   "  believe  that  they  had  at  such  time  been  crimi- 


iQxhJuiy  1810.  '<  nally  connected  together*    She  says,  that  upon 

«  several  other  occasions^  she  has  known  Mrs. 
<'  Loveden  and  Mr.  Barker  to  be  alone  together 
"  unknown  to  Mr.  Loveekn  during  Mr.  Barker^s 
"  visits  at  Buscot  Park,  particularly  in  a  room  on 
«*  the  bed-room  floor,  which  was  MTS.Loveden*s 
**  dressing-room,  but  was  used  as  a  sitting-room 
*<  for  ladies  only,  and  was  a  room  where  Mrs. 
"  Loveden  used  to  write  in,  and  where  gentlen^en 
**  were  not  admitted." 

Elizabeth  Hoj/nes,  who  was  her  own  woman, 
speaks  to  particulars  of  a  similar  nature.  ^ — She  ob- 
serves that  she  was  particular  in  dressing  herself 
when  this  gentleman  was  expected,  more  than  at 
other  times: — in  seeing  that  his  bed-room  was  put 
in  proper  order,  and  his  fire  kept  up,  which  she 
never  troubled  herself  about  with  other  gentlemen  j 
and  that  from  these  and  other  circumstances  she 
was  led  to  suspect  they  did  conceive  a  criminal 
passion  for  each  other.  Then  she  goes  on  to  say, 
'<  That  she  had  often  reason  to  believe  that  Mrs. 
^*  Lweden  went  in  a  secret  manner  into  the  bed* 
**  room  of  Mr.  Barker  while  he  was  there,  and  re- 
^<  mained  alone  with  him  for  some  time  ;  for  she 
**  remarked  of  late  years  their  connexion  became 
more  unreserved,  particularly  while  Mr.  Barker 
was  on  a  visit  there  at  Christmas  I8O7,  and  for  a 
".  fortnight  or  three  weeks  that  Mrs.  Loveden  used 
*<  frequently  to  go  up  stairs  to  dress  before  the 
*^  usual  time  for  the  afternoon;  and  when  she 
^<  went  out  of  fier  room  to  go  down  stairs,  she 
".  would  not  allow  the  deponent  to  light  her  down, 
*<  but  said  ^e  would  light  herself  to  the  tc^  of  the 
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^  stairsy  and  would  put  the  candle  in  the  room  at  loveoen  v. 
*'  the  top  of  such  stairs,  called  her  dressing-room^  ^^'^°'^' 
<<  and  that  the  deponent  might  afterwards  fetch  it  latji  juiymo. 
**  away ;  that  she  then  supposed  that  Mrs.  Loveden 
"  used  to  go  into  Mr.  Barker^  s  room  frequently 
**  whilst  he  was  so  there  dressing ;  and  she  was  ' 
**  confirmed  in  such  her  suspicions  from  the  cir- 
'**  cumstance  of  having,  on  one  of  the  afternoons 
**  when  Mrs.  Ltyveden  had  dressed  for  dinner 
>'  rather  earlier  than  usual,  and  had  goiie  out  of 
^^  her  bed-room  for  the  ostensible  purpose  of  going 
"  down  stairs,  heard  Mr.  Barker^s  bed-roojpi  door 
'^  open,  and  jpst  about  the  same  time  that  Mr& 
^'  Loveden  could  have  got  there ;  and  that  after 
remaining  in  Mrs.  Laveden's  ioovql  about  ten 
minutes,  without  hearing  the  said  door  open 
again,  having  then  gone  into  a  closet  which  was 
appropriated  to  the  deponent's  own  use,  and  i^ 
^  in  the  bed-room  passage  opposite  the  house- 
"  maid's  closet,  from  the  door  of  which  she  could 
**  see  the  steps  leading  to  the  recess  from  which 
♦*  Mr.'Bori^r's  bed-room  door  opened,  she  very. 
^<  soon  af]terwards  saw  him  come  out  of  the  sa^ 
bed-room  down  the  said  steps  in  his  dressing- 
gown,  and  walk  to  the  clock  directly  opposite  ; 
and  having  first  held  the  candle  up  to  the  clock, 
<<  and  looked  at  it,  he  then  turned  and  looked 
*^  both  ways  down  the  passage,  as  if  to  take  a  sur- 
"  vey  whether  any  person  was  within  view :,  seeing 
*^  the  deponent,  he  returned  up  the  steps  again,  ^ 
"  if  to  go  into  his  bed-room ;  that  she  then  went 
**  out  of  the  door  leading  from  the  bed-room  pas- 
**  sage  to  the  back  stairs,  and  went  so  far  up  the 
*'  bs^  staira  as  to  enable  her  to  see  through  a 
^*  partition  light  over  the  back  stairs  door  into  the 
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i^ovESENv.    '<  passage;  and  after  remaining  there  about  five 

|[l  *•  minutes,  or  not  quite  so  much,  dhe  saw  the  said 

nath  jii(^i8io.  ^^  Mrs.  Loveden  come  down  the  said  steps  leading 

«*  from  Mr.  Barker^s  bed-room,  without  any  light, 
"and  go  down  the  best  stairs ;  so  that  she  is  cer- 
"*<  tarn  Mrs.  Lweden  had, 'at  the  time  deposed  to^. 
•*  been  in  Mr.  Barker*%  bed-room  whilst  he  re- 
*'  tnained  therein,  and  that  they  were  there  alone 
"together." 

There  is  another  fact  she  remembers :  ^*  That 
^'  on  another  occasion^  happening  one  afternoon 
"  Whilst  this  visit  took  place,  Mrs.  Loveden  having 
^*  gone  up  stairs  to  dress  for  dinneT,  and  Mr.  jBor- 
"  Arfr  having  gone  into  his  room,  she  ordered  her, 
^'  HayneSj  to  wait  a  little,  for  that  she  had  forgot 
"  something  and  must  go  down  stairs,  or  to  that 
'"  effect ;  and  she  then  took  a  light  in  her  hand,  and 
'"  went  out  of  her  bed-room,  and  pulled  her  door 
"  to  after  her,  and  went  along  the  passage,  as  if  to 
"  go  downstairs;  but  the  deponent liaving  imme- 
diately opened  the  door  again,  heard  Mrs.XrOC«- 
den  go  up  the  steps  leading  to  Mr.  Barker's  bed- 
"  room,  wherein  he  then  was  ;  and  the  deponent 
being  curious  to  see  'her  come  out  of  Mr.  Bar-- 
ker^s  room  again,  went  up  the  aforesaid  back 
stairs  again,  high  enough  to  see  the  passage  of 
'"  the  bed-room  floor  through  the  partition  light 
"  before  described;  and  in  a  quarter  of  an  hour 
**  from  the  time  Mrs.  Lweden  so  went  into  the 
**  bed-room,  she  sees  from  the  back  stairs  the  said 
"  Mrs.  Loveden  come  down  the  steps  leading  from 
"  Mr.  Barker's  room,  with  the  candle  and  candle-. 
"  stick  in  her  hand,  but  with  the  candle  ex- 
^*  tinguished,  and  saw  her  go  fit)m  thence  into  her 
**  own  bed-room." 

10  There 
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Thare  is  another  fact  of  the  like  kind  that  she  lovsdem  v. 
mentions :  **  That  one  morning  during  Mr. Barker^ s  ^°'^'°"'' 
^<  visit  at  Buscotf  at  this  Christmas  time,  she  was  isUi  JuUf  iftio. 
'<  employed  in  her  usual  way,  being  at  that  time 
*^  putting  away  some  things  in  her  aforesaid  closet, 
*^  and  that  she  saw  Mr^Loveden  in  her  riding- 
•*  habit,  which  she  frequently  wore,  coming  down 
"  the  steps  from  Mr.  Barker's  room,  where  he 
^*  then  was  9  and  she,  observing  the  deponent, 
**  turned  back,  and  went  into  another  room  in  the 
^^  recess  to  which  the  steps  led,  and  which  was 
'^  next  to  Mr.  Barker^s  room,  as  if  she  had 
**  forgot  something,  by  way  of  excuse,  as  it  struck 
^^  the  deponent,  for  her  coming  down  those  steps ; 
'*  — that  she  opened  a  drawer  in  such  room,  and 
'<  took  out  a  port-folio  with  some  papers  therein, 
^'  and  gave  it  the  deponent,  desiring  her  to  put  it 
*^  in  another  closet  she  had  the  care  of;  that  she 
'^  seemed  very  much  confused,  and  that  she  very 
^  soon  afterwards  saw  Mr.  Barker  come  out  of 
«  his  bed-room  and  go  down  stairs ;  and  she  has 
*^  not  a  doubt  that  they  had  been  together  and 
^*  alone  in  his  bed-room,  and  that  they  had  again 
'*  committed  adultery  together.'* 

I  should  exhaust  my  own  strength  as  well  as  the 
patience  of  those  who  hear  me,  if  I  were  to  go  into 
Inn  enumeration  of  all  the  facts,  that  are  proved  to 
have  taken  place,  as  between  these  two  persons.  — * 
There  are  two  or  three  of  them  which  I  am  under 
the  necessity  of  noticing,  and  those  are  the  facts 
which  occurred  upon  the  8th  of  August  1808,, and 
which  are  spoken  to  by  two  or  three  witnesses,  who 
in  all  material  £a,cts  perfectiy  corroborate  eacrfi 
other.  There  are  some  little  diflFerences,  but 
which,  in  my  opinion,  give  a  support  to  evidence^ 
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LoTKoxN  V.    and  do  not  break  in  upon  it»    The  witnesses,  to 
^^'°"^'    whom  I  now  refer  are,  Hastings^  CaJcutt  the  house- 


i9ih  July  1810.  keeper^  who  had  lived  long  in  Mr.  Loveden's  fe- 

mily,  and  Haynes^  her  own  maid.  The  person,, 
who  gives  the  most  particular  account  of  these  cir- 
cumstances, is  a  man  who  seems  to  have  behaved 
with  great  zeal  for  his  master's  honour,  with 
fidelity,  and  with  considerable  prudence  and  for-^ 
bearance,  and  that  is  Warren  Hastings.  The  ac- 
count which  he  gives  is  this.  He  says,  "  It  was 
**  Mr.  L(yveden\  custom,  for  many  years,  to  go 
to  Abingdon  on  the  8th  of  Aagusty  to  attend 
a  school-meeting  or  mayor^s  feast,  and  to  send 
*'  two  bucks  and  dine  there ;  and  as  it  was  seven- 
"  teen  miles  from  Buscot  Park,  he  used  generally 
*<  to  sleep  there,  and  he  did  not  return  till  the  fol- 
**  lowing  day :  that  it  was  very  well  known  to  his 
*<  wife  that  such  was  his  intention  on  the  8th  of 
August.  That  two  days,  previous  to  that  day,  the 
deponent  had  entertained  a  strong  suspicion 
"  that  it  was  the  purpose  of  Mrs.  Leaden  to  intro- 
<*  duce  Mr.  Barker  into  the  house,  on  the  night 
during  which  Mr.  Loveden  was  certainly  to  be 
absent;  for  he  says,  that  on  the  6th  of  the  tnond),^ 
two  days  before,  she  had  called  to  hinti  over 
*<  the  baluster  that  she  wanted  some  oil,  and  that 
^*  he  the  deponent  gave  some  in  a  table-spoon  to 
•*  James  Dawson,  then  Mrs.  LintalFs  servant,  who 
^'  took  the  same  to  her ;  and  at  the  time  he  gave 
•*  it  to  James  Dawson,  he  tcid  Dawson  that  he 
"  knew  what  she  wanted  the  oil  for,  and  that  she 
^*  had  got  some  mischief  in  her  head ;  for  his  sus^- 
^*  picions  had  been  awakened  on  the  morning  of 
"  the  28th  ofJubf^from  the  circumstance  of  having 
'^  observed  a  noise  made  in  opening  the  biUiard- 
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<*  room  door,  which  stuck  at  the  top,  and  after  loveden  v. 
« lirtening  a  little  he  heard  the  door  shut  agwn  and  °''""'' 
'Mocked;  and  what  more  partictdarly  awakened  isth/u/yisio. 
'^  his  suspicions,  and  froitl  which  he  believed  that 
**  ^TB.Loveden  had  had  Mr.  Barker  in  the  house 
'<  that  night.  Was,  that  she  had  a  carpenter^s  man 
*•  sent  for  from  Farringdon  on  the  30th  ofjuh/, 
who  came  and,  by  her  own  directions,  planed  the 
top  of  the  billiard-room  door,  and  made  it  go 
easy ;  and  from  those  circumstances  he  strongly 
suspected  that  she  meant  to  use  this  oil  for  the 
purpose  of  oiling  the  doors  leading  from  the  bil- 
**  liard-room  to  the  conservatory  or  green-house,  so 
**  that  she  might  introduce  Mr.  Barker  into  the 
'•house  unheard  by  any  person.  That  accord- 
'*  ingly  a  few  minutes  after  he  went  and  examined 
<'  aU  the  doors  leading  from  the  conservatory  into 
the  vestibule,  through  a  little  room  into  Mr, 
L(yveden*s  dressing-room,  from  thence  into  the 
''vestibule,  and  from  thence  into  the  billiard- 
"  room,  and  found  them  every  one  oiled,  and  he 
"  knew  that  they  had  not  been  oiled  before  that 
"  time.  He  says  that  the  next  day  she  asked  for 
more  oil^  which  she  applied  to  all  the  doors  lead-  > 
ing  up  to  her  own  bed-room."  From  these  cir- 
cumstances, and  from  another  circumstance  which 
he  mentions,  "That  her  maid  communicated  to 
"  him  that  her  mistress  had  made  rather  unusual 
"  preparations  in  her  bed-room,  by  getting  laveiw 
"  der,  hyacinth  roots,  roses,  and  other  flowers,  of 
"  which  Mr.  Barker  was  very  fond ;  the  deponent 
was  pretty  certain  that  that  was  the  night  Mrs. 
Jjooeden  intended  to  get  Mr.  Barker  into  the 
house  through  the  conservatory,  and  from  thence 
"  by  the  doors  before  diescribed  j  and  they  agreed 

D  4  "to 


€€ 
CC 


€€ 
€€ 
4C 


1 


4( 


40  CASES  DETERMINED  IN  THE 

i^TEDKM  6.    ^^  to  watch  together  in  order  to  detect  it.    Arrange-* 

jLov£DiN.     4^  ments  were  accordingly  made^  and  the  house- 

lath/u^isio.  ^^  keeper  and  the  lady's  maid,  among  others,  were 

'<  to  take  their  stations  for  the  purpose  of  obser- 
**  vation«  He  states,  that  about  eleven  o'clock, 
**  Mrs.  Loveden  having  rung  the  bell  to  take  away 
**  the  supper  things,  he  went  into  the  library  for 
*^  that  purpose,  and  found  that  Mrs.  Loveden  had 
then  gone  up  to  her  bed-room ;  and  ailer  having 
taken  the  supper  things  away,,  he  went  down 
stairs  again,  and  sat  within  his  own  pantry  door^ 
having  concealed  his  candle,  for  the  purpose  of 
seeing  Mrs.  Loveden  let  Mr.  Barker  into  the 
house,  and  then  they  were  to  surprise  him.  That 
that  night  was  quite  a  moonlight  night,  being 
^^  the  full  of  the  moon,  and  that  Mrs.  Loveden 
^  could  from  the  windows  of  her  bed-room  plainly 
<<  see  any  person  approach  the  house.  That  about 
^<  half  past  eleven  o'clock,  Mrs.  Loveden  having 
^*  come  out  of  her]  bed-room  into  the  passage, 
and  the  female  servants  having  discovered  them- 
selves  too  soon,  and  having  been  asked  by  their 
*f  mistress  what  they  were  doing  there,  for  they 
<<  were  looking  through  the  baluster  of  the  attic 
*^  story,  they  told  her  they  were  sure  there  was  a 
^*  man  in  llie  house,  and  desired  the  witness  to 
^*  come  up  stairs  and  search  the  house  : — he  went 
^*  up  stairs  to  the  bed-room  floor,  having  first 
^'  locked  the  back  stairs  door  to  prevent  the  escape 
^^  of  any  one  that  way,  and  he  then  passed  Mrs. 
**  Loveden,  who  was  in  her  bed-gown  and  night- 
**  cap,  and  leaning  with  her  face  in  her  hands  over 
^^  the  baluster ;  that  he  searched  all  the  rooms  on 
^^  the  best  bed-room  floor,  but  found  no  person 
<<  therein.    There  was  a  candle  which  had  been 
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^H^ted  in  a  room    above,  which    these  wit^    lotedemv. 
**  nesses  supposed  to  be  a  signal  to  Mr.  Barker,      '^'^"'' 


€1 


*^  lighted  up  by  Mrs.  Lavederij  to  invite  him  to  the  >3th  j$^  isio. 
**  house,  on  some  agreement  they  had  entered  into 
before ;  bi^t  this  light  was  extinguished  by  the 
wind/*  He  says,  *  *  That  he  went  down  stairs, 
^*  and  that  he  examined  and  found  nobody ;  that 
he  then  went  out  into  the  plantations,  being  con- 
fident that  Mr.  Barker  had  either  approached  or 
'^  entered  the  house  though  he  had  not  seen 
**him, — satisfied  that  these  arrangements  which 
^*  had  been  made  were  not  made  for  nothing*, 
^  but  that  he  was  to  be  found  in  the  neighbour- 
<*  hood  if  not  in  the  house*  He  went  into  the  plan- 
<<  \sAioin!&^  where  he  was  for  a  considerable  time. 
'*  Mt9.  L&aeden,  he  says,  appeared  to  be  greatly 
agitated  when  he  went  up  to  search  the  rooms, 
and  he  also  saw  her  looking  out  of  her  bedproom 
^  window,  which  he  concluded  was  a  signal  for 
"  Mn  Barker  to  keep  out  of  sight  After  remain- 
'*  ing  in  the  grounds  for  some  time,  he  came  back 
«  again  to  the  house,  but  he  went  out  again  some 
time  afterwards  armed  with  a  pistol ;  and  then 
being  alarmed  by  the  noise  of  some  person  jump^ 
^  ing  ofiT  the  top  of  the  privy  or  the  shed  adjoining 
*^  to  it,  he  instantly  made  for  the  spot,  and  there 
^  he  immediately  found  the  gentleman  he  was  in 
^«  search  of,  Mr.  Barker.  —  He  told  him.  You  are 
^^  the  man  I  am  in  search  of:  and  the  deponent 
'^  then  ordered  him  immediately  off  the  premises^ 
'^  and  said  he  was  astonished  at  his  boldness  in  at- 
**  tempting  to  enter  the  house  at  such  a  time ;  and 
**  Mr.  Barker  seeing  the  deponent  was  in  a  great 
*'  passion,  begged  him  not  to  be  so  loud,  and  en- 
^  treated  the  deponent  to  let  him  go  under  Mrs. 
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LoviPEif  0.    '^  Lovedeft'S  wiadow  just  to  speak  to  her  by  way  of 

LoTiPBii.     jj  explaining  himself,  and  said  that  he  should  hear 

13th  Mff  1810.  ''  every  ^^ord  he  had  to  say :  he  refused  his  re- 

*'  quest,  and  he  then  again  repeated  it :  he  was  at 
<<  last  induced  to  c(»isent  that  he  might  speak  to 
**  Mrs. Loveden  at  her  window:  he  walked  with 
**  him  along  part  of  the  front  of  the  house ;  but 
*'  before  they  got  under  the  window,  Mrs.  Loveden 
^*  had  shut  her  shutters  close,'*  having  before  been 
from  her  windows  eagerly  observing  this  mtness's^ 
motions.  ^  Mr.  Barker  declined  going  on,  saying 
f*  that  the  servants  might  be  on  the  watch,  and 
^^  might  hear  what  he  had  to  say  ;  and  Mr.  Barker 
*^  then  said  he  wished  to  speak  to  the  deponent,, 
V  and  drew  him  for  that  purpose  under  the  elm 
<^  trees,  where  they  remained  in  conversation 
<<  together  near  three  quarters  of  an  hour.  Hast- 
ings reproached  Mr.  Barker  with  ingratitude  to 
Mr.  LwedeUj  in  coming  to  disturb  his  peace  of 
mind  and  the  peace  of  his  family,  who  had 
always  treated  him  in  the  most  friendly  manner  ; 
^*  and'then  told  him  his  conduct  towards  Mrs.ZrOt;e* 
'<  den  on  the  preceding  Christmas  had  been  noticed 
^*  by  all  the  company ;  which  he  said  he  knew : 
«<  and  the  dq[>onent  added,  that  the  under-game* 
«<  keeper  had  seen  him  in  a  familiar  or  unbecoming 
**  situation  with  Mrs.  Loveden^  and  had  talked  of 
*Mt  all  over  the  country;  and  that  another per- 
<<  son,  MilleTf  a  horse-dealer,  had  mentioned  it  at 
^<  the  public  markets,  and  so  on.  He  admitted  that 
**  he  had  been  so  seen  j  and  the  deponent  told  him 
«  he  knew  that  his  0¥m  father  (that  is  Mr.  Barker^ 
<^  sea.)  had  given  orders  that  he  should  not  visit 
^*  the  fMdily  uny  more ;  and  added,  that  on  ac- 
^  count  of  such  the  conduct  of  Mrs.  Loveden  and 

"Mr. 
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"  Mr.  Barker  to  each  other,  neither  his  father  nor    LoriD«f»  ♦. 
"  his  family  had  for  some  time  visited  at  Buscot        ^'**"' 


"  House,  as  they  had  before  done  whjen  on  a  wa  July  1810. 
*'  friendly  intimacy.  Mr.  Barker  admitted  the 
**  truth  of  all  he  said  ;  and  Hastings  told  him  that 
*•  pursuing  that  line  of  conduct  would  be  the  ruin 
"  of  the  peace  of  mind  of  Mrs*  Loveden  and  her 
**  mother  and  family.  He  asked  him  how  he  dared 
**  approach  the  house,  and  for  what  purpose  he 
•*  came.  He  made  some  excuse  that  he  merely 
"  wanted  to  speak  to  Mrs.  Loveden,  to  caution  her 
•^  not  to  write  to  him  any  more :  — he  said  that  the 
**  story  would  not  do.  — The  conversation  pro- 
'^  ceeded :  and  at  last  he  promised  him  (the  depo- 
**  nent  having  positively  declared  he  would  inform 
"  Mr.  Loveden  of  the  discovery  he  had  made  if  he, 
"  Mr.  Barker,  ever  came  to  the  house  any  more} 
**  that  he  would  pledge  himself  he  never  would 
"  come  again.  He  shook  the  deponent  by  the 
"  hand,  and  accordingly  gave  his  word  of  honour 
"  that  ht  never  more  would  come  to  the  house ; 
"  soon  after  which  they  parted."  It  appealed 
that  this  man  kept  his  wcrrd ;  for  when  he  came 
into  the  house  he  told  the  other  servants,  who  were  • 
in  the  confederacy  with  him  to  discover  Mr.  Bar- 
ker, that  he  had  never  seen  hhn.  They,  how- 
ever, had  their  suspicions ;  for  it  appears,  from 
the  evidence  of  Monk  and  others,  that  they  sus- 
pected Hastings  had  actually  surprised  Mr.  Barker 
in  the  garden. 

The  next  morning  RachdelMonk  came  to  him  in 
his  bed-room,  and  told  him  Mrs.  Loveden  wished  to 
ispeak  to  him.  On  his  entering  her  dressing-room, 
she  first  desired  him  to  shut  the  room-door.  He 
remonstrated  dgainst  this.    She  said  she  had  been 

^rong 
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LovBDBM  0.    wrong  ip  sending  for  him  so  early,  and  by  the 

^^'°^'''     house-maidy  who  knew  nothing  of  what  had  passed 

iathJiifci8io.  on  the  precedmg  night    He  says,    "  That  she 

^^  then  came  close  to  the  deponent,  and  crying 
•*  very  much,  said,.  O  Hastings^  what  a  miserable 
^*  night  I  have  passed  I  I  am  a  ruined  woman  for 
^  even    Upon  which  the  deponent  told  her  that 
**  her  conduct  had  been  very  imprudent ;,  that  he 
*<  had  been  watching  for  three  nights,  and  that 
*<  he  knew  Mr.  Barker  was  coming,  and  that  she 
"  was  to  have  let  him  in  from  the  conservatory, 
'*  through  the  dressing-room  and  the  billiard-room» 
**  and  that  she  had  oiled  the  locks  and  hinges  of 
^'  the  doors  of  those  rooms  leading  to  the  con- 
'<  servatory„  to  prevent  their  making  a  noise ;.  and 
*<  he  also  spoke  of  the  wax  candle  whic^  she  had 
*^  burning  on  the  hearth  of  her  said  dressing-room.^ 
^*  and  said  he  knew  she  was  first  to  have  taken 
^<  Mr.  Barker  into  such  dressing  room,  and  after- 
«^  wards  into  her  bed-room..  She  confessed  to  the 
^<  deponent  she  had  oiled  the  locks  of  the  doors, 
<<  that  she  had  intended  to  have  introduced  Mr* 
"  Barker  into  the  house,  and  into  the  room  in 
<<  the  way  above  mentioned,  but  that  she  would 
never  do  so  again,  and  would  keep  no  corre- 
spondence with  him,  and  begged  and  prayed  of 
'*  the  deponent  that  he  would  conceal  from  her 
'^  husband  and  every  person  what  had  so  passed 
"  the  preceding  night :  which  he  did." 

Here  is  the  direct  acknowledgment  of  both 
parties,  at  least  going  to  the  extent  of  nocturnal 
and  clandestine  meetings;  and  from  the  other 
facts  there  can  be  no  doubt  whatever  of  the 
intention  of  such  a  meeting  as  this.  Is  not  the 
proof  of  a  young  man,  being  privately  introduced 

into 
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hito  the  house,  evidence  of  the  fact  "^  of  adultery  lovedinv. 
passing?  It  is  said  in  this  case,  it  was  prevented,  o^p'y- 
And  so  it  might  be.  But  if  it  shall  appear  that  lath/n^itio. 
other  clandestine  and  nocturnal  meetings  are  con« 
trived,  and  did  actually  take  place^  there  can  be 
no  doubt  what  conclusion  in  reason,  and  law,  and 
justice,  ought  to  follow  from  the  facts  here  stated; 
namely,  the  concert  of  the  parties,  and  the  fact 
that  took  place  in  consequence  6f  this  concert.  It 
does  appear  certainly  that  for  some  time  after 
this^  great  caution  was  observed.  I  think  nothing 
further  appears  during  that  year,  except  the  writing 
these  letters,  which  took  place  in  the  November 
following.  .  In  these  letters  she  laments  the  diffi«> 
culties  under  which  their  connexion  was  laid  by 
the  alteration  of  the  grounds,  which  had  made 
every  part  of  them  visible  to  every  eye ;  that  it 
was  impossible,  therefore,  for  them  to  take  ad- 
vantage of  the  plantations  and  shrubberies ;  that 
the  hovels  were  unfit  to  enter,  and  the  bams  kept 
locked-:  but  she  intimates,  in  that  letter,  that  there 
-was  a  possibility  H>f  his  being  admitted  at  the  hall 
"Window. 

The  occurrence  next  referred  to  is  that  which 
took  place  in  the  month  of  March  1809.  Mr. 
Loveden  was  in  the  habit  of  going  to  visit  his  son 
Mr.P/y^e,  at  Woodstock.  VLt^.  Loveden  declined 
^ying  this  visit  in  company  with  him :  and  then 
the  facts  occurred  which  led  to  the  open  disclosure 
of  all  this  intercourse,  which  had  now  been  going 
on,  certainly  for  a  considerable  number  of  years, 
utterly  unknown  to  the  master  of  this  family.  The 
person,  to  whose  evidence  I  shall  principally  resort  , 
in  this  case,  is  JTo^/^^, —- he  being  corroborated, 
as'he  iSf  by  all  the  other  witnesses,  particularly  by 

Haynes 
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i.o^DBN  V.    Haynes  and  by  CdlctUt,  in  the  most  exact  manner. 

^^'°'"'     He  says,  that  upon  the  8th  of  March  Mr.  Loveden 

iB^'j^iBio.  went  to  his  son-in-law'^; — that  she  declined  the 

invitation  given  to  her  to  accompany  her  husband; 
— that  the  day  after  Mr.  Loveden  set  off  for  Wood- 
stockt  Mrsi  Loveden  dressed  herself  in  a  most 
elegant  manner,  and  more  so  than  she  was  ac- 
customed .to  do :  that  is  proved  also  by  the  other 
witnesses; — and  that  she  used  to  dizen  and  adorn 
herself;  and  that  she  was  very  much  in  the  habit 
of  doing  so  while  her  husband  was  absent :  and 
it  appears  that  attentions  to  her  person  were  very 
much  recommended  to  her  by  Mr.  Barker^  so  far 
as  one  can  judge  from  the  letters  which  are  pro- 
duced. He  says,  that  Elizabeth  Hmfnes  having 
communicated  to  him  thBt^t.  Barker  had  been 
introduced  into  the  house  secretly,  and  had  slept 
with  Mrs.  Loveden  on  the  nights  of  Wednesday  and 
Thursday y  the  8th  and  9th ;  and  Hannah  Cakutt 
having  locked  all  the  doors  on  the  ground-floor, 
they  were  at  a  loss  to  know  how  he  could  possibly 
have  got  into  the  house.  The  suspicion  of  this 
witness  being,  that  it  must  have  been  by  means 
of  the  hall  window  from  the  steps  on  the  outside, 
and  that  Mrs.  Laoeden  concealed  him  in  a  room 
caUed  the  study,  upon  the  groimd-floor ;  the  maids, 
to  whom  he  communicated  this  suspicion,  told  him 
that  it  was  quite  impossible,  for  that  nobody  but 
Mr,  Loveden  was  thought  to  have  a  key  of  the 
study.  He,  however,  was  satisfied  that  must  have 
))een  the  place  in  which  she  concealed  hinif  and 
that  she  must  have  a  key  of  the  study  for  that 
purpose.  That  she  had  a  key  is  clear;  foi"  it 
i^pears  that,  on  a  conmmiunication  subsequently 

made  to  her  of  the  discovery,  she  delivered  up  the 

key 
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key  to  Mr.  Fryse,  in  answer  to  his  demand.  He  loveobni;. 
detennined  to  watch  in  the  butler's  pantry  on  the  ^^^^^ 
IHday  night,  being  the  iOth  of  the  month  of  lathjuiy  isio. 
March^  to  discover  if  Mr.  Barker  or  any  person 
was  let  into  the  house  by  the  hall  window,  which 
he  could  plainly  hear  from  that  place ;  that  he 
accordingly  took  his  stand  there  about  six  o'clock 
in  the  evening  of  this  dayj  that  he  continued 
there  'till  about  half  past  nine,  e2u:ept  when  he 
went  to  answer  the  bell  in  the  library ;  that  whilst 
he  was  on  the  waitch,  just  at  nine  o'clock,  the 
kitchen-maid  having  opened  the  deponent's  pantry 
AooT  where  be  was  sitting,  he  at  that  instant  saw 
Mrs.  Loveden  run  down  the  vestibule  stairs  leading 
to  the  bil/iard-room,  and  unlock  the  billiard-rocHn 
door,  which  is  on  the  basement  story ;  and  after 
having  heard  her  open  a  book-case  therein,  she  ioi* 
mediately  ran  up  stairs ;  he  saw  her  run  across 
the  great  hall,  and  open  the  shutters  and  throw 
up  the  sash  of  the  east  window  of  the  said  hall; 
that  he  then  plainly  h^ard  some  person  alight  from 
the  said  hall  window  on  the  floor,  and  instantly 
heard  'M.rs.Lox^eden  and  the  person  whom!  she  had 
so  let  in  walk  through  the  breakfast  room  to  the 
study  door,  which  he  then  heard  unlocked  and  two 
persons  go  therein.  He  says  that  his  bed*room  is 
und^r  part  of  this  study,  and  in  order  that  he 
might  with  greater  certainty  hear  what  passed  in 
the  study  over  head,  he  got  upon  the  table  so  as 
to  rpise  himself  nearer  to  the  flioor ;  that  he  heard 
a  iierson,  who  he  was  sure  was  Mrs.  Lweden^  go 
out  of  the  Mudy.and  lock  the  door  thereof  on  the 
outside  in  the  breakfast  room,  and  go  from  thence 
into  the  library  and  shut  the  door  thereof;  and 
sA/^  that,  he  j^ainly  heard  a  person  move  over 

head 
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LoTiDtti  •.    tead  in  the  study  j   and  the  library  bell  havibg 
then  rung,  he  took  up  a  glass  of  wine :   that  he 


iwh  Jufjf  1810.  jqqJ.  tjig  opportunity  of  looking  through  the  key- 
hole of  the  study  to  see  if  there  was  a  Hght  in  the 
study;  but  he  was  prevented  from  so  doing  by 
the  key^hole  being  stopped  in  the  inside  by  paper. 
He  says  that  he  then  opened  the  mahogany  door 
which  leads  into  the  hall  from  the  grand  stair-case, 
by  means  of  which  being  left  open  the  passage 
through  the    house  from  the   stair-case    hall  is 
lighted  by  a  large  reflecting  lamp  in  the   stair^^ 
case  hally  the  said  door  being  always   left  open 
for  such  purpose :  he  had  observed  it  had  been 
shut  once  or  twice  that  night  by  some  person, 
although  he  had  as  often  set  it  open  again :— that 
he  then  went  down  stairs,*  fold  the  housekeeper 
and  the  other  persons  who  were  on  the  watch, 
that  he  was  very  certain  a  person  was  there,  but 
that  they  would  not  believe  him;  that  they  said  it 
was  quite  impossible — he,  however,  said  he  was 
confident  of  it : — that  he  saw  the  mahogany  door 
which  he  had  opened  was  again  shut.     That  he 
took  up  the  supper  to  Mrs.  Loveden  about  ten 
o'clock ;  that  he  then  found  the  mahogany  door 
again  set  open ;   from  which  circumstance,  and 
from  aft;erwards  having  listened  in  his  bed-room, 
he  verily  believes  that  Mrs.  Loveden  had  taken 
such  person  from  the  study  up  stairs  into  her  own 
bed-room ;  and  he  is  confirmed  in  that  belief  by 
his  having  heard  two  persons  in  Mrs.  Loveden' s 
bed-room  after  she  had  gone  up  stairs  to  bed 
about  eleven  o'clock  at  ni^t:    and  he  is  very 
certain  that  at  that  time  he  heard  the  conversation 
of  two  persons  in  her  bed-room.    Haj/nes  was 
bdaw  stairs,  because  they  had  been  both  together 

there; 
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liktsre ;  and  he  says  that  Mrs.  Lcfoeden  having  rung    jlotbdeii  v. 
her  bell,  Hayne&i  who  was  below  stairs  in  the     ^''""^' 


hoase-keeper's  room,  went  up  to  answer  the  same ;  ^a^  ^^  is>o. 
and  before  she  could  get  up  stairs  he  heard  Mrs^ 
Looeden  run  across  her  bed-room  several  times  in 
great  haste.    He  sat  up  watching  till  two  o'clock, 
but  saw  nothing  further. 

.  The  next  witness  who  comes  in  here  in  the  order 
of  time  of  the  transaction,  is  Haynes^  the  maid :  and 
she  says,  that  her  mistress  had  been  dressed  much 
more  gaily  that  day  than  at  other  times ;  that  she 
went  to  bed  much  earlier  than  she  had  been 
accustomed  to  do;  that  when  she  attended  to  put 
her  to-bed  as  usual,  she  observed  that  Mrs.  Loveden 
seemed  much  confused,  and  acted  strangely ;  that 
instead  of  lying  on  her  own  side  of  the  bed  when 
she  got  therein,  as  she  used  to  do,  she  lay  quite  in 
the  middle  of  the  bed,  as  if  to  tumble  it  more 
than  usual,  and  directed  the  deponent  to  draw  the 
curtains  close  to  the .  feet  of  the  bed,  which  she 
never  before  had  done ;  from  which  she  had  her 
suspicions  that  he  was  to  be  admitted  on  these 
nights ;  and  that  they  having  communicated  their 
observations  to  each  other,  that  she  had  had  her 
bed-room  put  in  more  order— had  removed  several 
useless  things,  — had  got  flowers  in  her  room,  and 
that  she  appeared  confused  and  agitated,  and  that 
she,  the  witness,  being  informed  that  night  by 
HasHngSj  that  he  had  heard  Mrs.  Loveden  let 
Mr.  Barker  into  the  study,  about  nine  o'clock  at 
ni^t,  and  that  he  could  hear  him  move  therein; 
she  was  led  more  particularly  to  notice  the  conduct 
ofMTs.Lweden  when  she  attended  as  usual  to  put 
her  to-bed.  That  about  eleven  o'clock  Mr8.Xove- 
den  having  got  up  to  her  bed*room  and  rung  her 
VOL.  n.  £  bell, 
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LoTBDBif  v«    bell,  she  attended  her  in  her  bed-room  to  put  her 
to-bed,  and  during  the  time  she  was  so  doing  she 


idthju^j^  1610.  observed  Mrs.  Loveden  to  be  extremely  flurried 

and  confused ;  that  she  kept  her  eyes  upon  the 
deponent  whenever  she  moved,  and  particularly 
when  she  went  near  the  windows,  the  curtains  of 
which  were  drawn,  which  the  deponent  then 
thought  was  very  suspicious :  and  on  the  following 
morning,  being  Saturday ^  the  1 1th  of  the  month, 
when  the  deponent  went  at  the  usual  hour,  she 
observed  that  she  looked  very  much  confused,  and 
she  particularly  noticed  that  the  bed  w^  extremely 
tumbled,  and  had  the  appearance  of  two  persons 
having  lain  therein  on  the  preceding  night. 

On  the  next  morning  it  appears  that  Hastings 
being  fully  satisfied  that  there  was  a  person  in  the 
study,  who  had  returned  by  that  time  to  it,  she 
being  seen  carrying  breakfast  things  into  that 
study,  and  it  being  cold,  and  it  therefore  being 
probable  there  would  be  some  fire,  he  was  curious 
to  observe  whether  there  would  be  any  smoke 
issuing  out  of  the  study  chimney :  he  went  and 
saw  there  was,  aqd  he  then  went  and  made  a 
demand  of  the  key  from  Mrs^Loveden.  She  resisted, 
— he  said  he  was  sure  there  was  a  fire  in  the  room  — 
she  said  there  was  none — he  said  he  was  certain 
there  was — she  said  if  there  was  it  could  do  no 
mischief,  that  it  was  so  strongly  divided  from  the 
other  rooms  that  no  injury  could  ensue — she 
affected  to  look  through  the  key-hole,  and  ridi- 
culed their  fears.  —  He  said  it  was  impossible  she 
should  see  any  thing,  because  the  key-^hole  was 
stopped :  and  at  last  he  insisted  on  breaking  open 
the  door,  for  that  the  party,  of  whom  he  was  in 
quest,  wa3  there.    She  resisted  this  a  good  while  ; 

10  and 
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and  be  was  aiter  ^  long  time  persuaded  to  take  lovkdiw  »• 
anotlier  course ;  namely,  to  call  in  the  assistance  ^^""** 
of  some  carpenters  who  were  at  work:  they  idth/niyitio 
(^>ened  the  windows  of  that  room,  and  therein  was 
found  Mr.  Barker  endeavouring  to  conceal  himself 
by  standing  up  as  close  as  he  could  to  the  wail.  — 
Upon  that  the  disclosure  took  full  ejBect«-the 
door  was  afterwards  opened,  and  conversations 
passed^  in  which  there  was  a  full  admission  that  he 
had  come  into  the  house  the  night  before,  and 
that  he  had  been  in  the  house,  and  was  so  intro- 
dnced  by  this  lady.  A  servant  Was  immediately 
sent  off  with  a  communication  to  Mr.  Pryse  at 
Woodstock^  who  conununicated  it  afterwards  to 
the  husband:  and  steps  have  been  taken  since> 
which  bring  this  cause  for  a  separation  before  this 
Court 

Upon  the  whole  of  this  evidence,  the  difficulty 
which  has  really  occurred  to  me,  is  to  conceive 
how  there  can  be  a  doubt  of  the  fact — it  appears 
to  me  hardly  possible — it  is  evidence,  so  far  as  I 
see,  that  is  hardly  <^pable  of  explanation  or  obser- 
vation ;  and  it  is,  in  itself,  so  direct  and  consistent, 
that  no  observation  can  apply  it  more  closely  to 
the  conviction  of  any  man's  mind  that  has  occasion 
to  peruse  it 

It  has  been  said,  that  either  there  has  been  no 
verdict  in  this  case,  or  that,  if  an  action  was  brought 
it  must  be  presumed  that  the  verdict  was  un-* 
favourable  to  Mr.  Loveden;  because  it  is  not,  as 
usual,  noticed  in  the  proceedings  in  this'  cause. 
Certainly  it  is  usual  to  plead  the  verdict  where 
daiDi^es  have  been  obtained  against  the  adulterer; 
but  it  will  be  recollected  that  the  introducti<m  of 

E  2  verdicts 
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LoTifivir  fv    verdicts  was  long  resisted  in  this  Court,  and  it  is 
*^"*"''     now  perfectly  understood  that  they  are  introdiicod 


i«tb^fyi8io.  merely  as  circumstances  of  evidence;   and  that  a 

party  does  not  stand  upon  a  higher  footing  in  a 
case  here  agitated  betvireen  different  parties  and 
upon  other  evidence.  Judicially  I  am  not  informed 
whether  any  verdict  of  any  kind  was  obtained ; 
but  supposing  the  fact  to  be  as  understood,  tliat 
an  action  was  brought,  and  that  there  was  a  failure 
in  that  action,  that  is  not  a  matter  from  which  any 
thing  can  be  drawn  to  the  prejudice  of  the  evi- 
dence that  haJ9  been  adduced  here. — What  pro- 
duced the  failure  there,  it  is  not  for  me  to  speculate 
upon— ^whether  it  arose  from  any  negligence  on 
the  part  ^f  Mr.  Lovedetif  or  of  his  agents — whe* 
ther  from  any  undue  confidence  in  the  sufficiency 
of  the  evidence  which  he  there  adduced — whether 
much  of  the  evidence  which  is  here  adduced  might 
be  adducible  there. 

The  letters,  I  presume,  which  are  demonstra^ 
tion  against  this  lady  here,  would  not  be,  in 
their  present  form,  evidence  against  him,  for 
they  are  letters  which  he  never  received.  Whe^ 
ther,  if  they  -had  been  actually  received  by  Mr. 
Barker^  and  he,  after  the  receipt  of  such  let- 
ters as  these,  had  continued  that  sort  of  inters- 
course  with  this  lady,  which  is  here  proved  to 
have  existed,  the  receipt  of  such  letters^  coupled 
with  his  conduct  after  the  receipt  of  them,  might 
not  have  been  admitted  consistently  with  the  rules 
by  which  the  wisdom  of  those  courts  regulates  the 
admission  of  evidence,  it  is  not  for  me  to  say. 
But,  however,  that  case  failed.  It  is  a  matter, 
however,  that  is  utterly  out  of  the  view  of  Ais 

Court* 
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Court,  and  out  of  all  further  explanation  here,  and    lovkoin  «« 
nothing  that  passed  there  can  a£fect  the  sufficiency     ^^^""'' 
of  evidence  here,  if  the  evidence  adduced  here  is  ^^^  ^^  ^'lo. 
sufficient  to  bring  one's  mind  fairly  to  the  con- 
clusion ;  for  it  is  upon  the  evidence  adduced  here 
that  the  cause  must  here  be  determined. 

I  am  most  clearly  of  opinion  that  the  evidence  ad- 
duced here  must  lead  to  the  conclusion  of  adultery » 
I  am  most  perfectly  satisfied  that  repeated  acts  of 
adultery  have  been  committed  between  these  par- 
ties ;  that  an  adulterous  connection  subsisted  be- 
tween  them  for  a  very  considerable  length  of  time  $ 
and  that  MuLoveden  is  most  unquestionably  entitled 
to  the  sentence  which  he  prays, — of  separation  by 
reason  of  the  repeated  acts  of  adultery  which 
have  taken  place. 


Affirmed^  on  Appeal,  SOth  jRri.  1811. 


£3 
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DALRYMPLE  v.  DALRYMPLE. 

16th  Jufy  1811.  nPHIS  was  a  case  of  restitution  of  conjugal  rights, 
c«te5*iith2ut  brought  by  the  wife  against .  the  husband,  in 
Teiigbas  ccie-  which  the  chief  point  in  discussion  was,  the  validity 
ing  to  the  law  of  a  Scotck  marriage^  per  verba  ae  prcesentiy  and 
to  be  vaiki';  ^  without  rcligious  celebration :  one  of  the  parties 
to"u!rsute  S  being  an  English  gentleman,  not  otherwise  resident 
•Be  of  the        in  Scotland,  than  as  quartered  with  his  regiment  in 

piitieSy  Qcing  SD    •  ^  *^ 

English  officer  CO  that  COUUtry. 
tervice  in  that 
country,  not 

Judgment. 
Sir.  William  Scott — The  facts  ot  this  case,  which 

_  « 

I  shall  enter  upon  without  preface,  are  these: 
Mr.  John  William  Henry  Dalrymple  is  the  son  of  a 
Scotch  noble  family ;  I  find  no  direct  evidence  which 
fixes  his  birth  in  England,  but  he  is  proved  to 
have  been  brought  up  from  very  early  years  in 
this  country.  At  the  age  of  nineteen,  being  a 
comet  in  his  majesty^s  dragoon  guards,  he  went 
with  his  regiment  to  Scotland  in  the  latter  end  of 
Marchj  or  beginning  of  April  1804,  and  was 
quartered  in  and  near  Edinburgh  dmung  his  resi- 
dence in  that  country.  Shortly  after  his  arrival, 
he  became  acquainted  with  Miss  Johanna  Gordon^ 
the  daughter  of  a  gentleman  in  a  respectable  con- 
dition of  life.  What  her  age  was  does  not  directly 
appear,  she  being  described  as  of  the  age  of  twenty- 
one  years  and  upwards :  she  was  however  young 
enough  to  excite  a  passion  in  his  breast,  and  it 
appears  that  she  made  him  a  return  of  her  affec- 
tions :  he  visited  frequently  at  her  father's  house  in 

EdinburgK 
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Edinburgh^  and  at  his  seat  in  the  country,  at  a  dairtmplb  v. 
place  called  Braid.     A  paper  without  date,  marked   ^^^"^^"^'' 
No.  I,  is  produced  by  her:  it  contains  a  mutual  i6tii«^«*6'i8ii. 
promise  of  marriage,  and  ia  superscribedi  '<  a  sa^ 
"  creed  promise.'*     A  second  paper,  No.  2,  pro- 
duced by  her,  dated  May  28,  1804,   contains  a 
mutual  declaration  and  acknowledgment  of  a  mar- 
riage*— A  third  paper,  No.  10,  produced  by  her, 
dated  Jt^/^  11,  1804,  contains  a  renewed  declara^ 
Hon  of  marriage  made  by  him,  and  accompanied 
by  a  promise  of  acknowledging  her,  the  moment 
he  has  it  in  his  power ;  and  an  engagement  on  her 
part,  that  nothing  but  the^eatest  necessity  shall 
Compel  her  to  publish  this  marriage.     These  two 
latter  papers  were  inclosed  in  an  envelope,  in- 
scribed "  Sacreed  Promises  and  Engagements^** 
and  all  the  three  papers  are  admitted,  or  proved  in 
the  cause,  to  be  of  the  hand- writing  of  the  parties, 
whose  writing  they  purport  to  be. 

It  appears  that  Mulkdrymfjle  had  strong  reasons 
for  supposing,  that  his  father  and  family  would  di^ 
^prove  of  this  connection,  and  to  a  degree  that 
might  seriously  affect  his  fortunes  \  he,  therefore,  in 
his  letters  to  Miss  Gordon^  repeatedly  enjoined  this 
obligation  of  the  strictest  secrecy ;  and  she  observed 
it,  even  to  the  extent  of  making  no  communication 
o£  their  mutual  engagements  to  her  father's  fa- 
mily ;  though  the  attachment,  and  the  intercourse 
founded  upon  it,  did  not  pass  unobserved  by  one 
of  her  sisters,  and  also  by  the  servants,  who  sus- 
pected that  there  were  secret  ties,  and  that  they 
"were  either  already,  or  soon  would  be  married- 
He  wrote  many  letters  to  her,  which  are  exhibited 
in  the  cause,  expressive  of  the  warmest  and  most 
devoted  passion,  and  of  unalterable  fidelity  to  his 
engagements,  in  almost  all  of  them  applying  the 

£  4  terms 


56  CASES  DETERMINED  IN  THE 

p^LRTMPLi  V.  terms  of  husband  and  wife  to  himself  and  her. — 

DALRTMrLE.  jj.  ^ppeaTs  that  they  were  in  the  habit  of  having 

16th  jwy  1811.  clandestine  nocturnal  interviews,  both  at  E^in- 

burgh  and  Braid,  to  which  frequent  allusions  are 
made  in  these  letters.  One  of  the  most  remark- 
able of  these  nocturnal  interviews,  passed  on  the 
6th  of  July  at  Edinburghy  where  she  was  left  alone 
with  two  or  three  servants,  having  declined  to  ac* 
company  her  father  and  family  (much,  to  her 
father's  dissatisfaction)  to  his  country-house  at 
B7'aid.  There  is  proof  enough  to  establish  the 
fact,  in  my  opinion,  that  he  remained  with  her  the 
whole  of  that  night.  He  continued  to  write  let- 
ters of  a  passionate  and  even  conjugal  import,  and 
to  pay  nocturnal  and  clandestine  visits  during  the 
whole  of  his  stay  in  Scotland;  but  there  was  no  co- 
habitation of  a  more  visible  kind,  nor  any  habit 
and  repute,  as  far  ^  appears,  but  what  existed  in 
the  surmises  of  the  servants  and  of  the  sister. 
His  stay  in  that  country  was  shortened  by  his 
father,  who  came  down,  alarmed,  as  it  should  seem, 
by  the  report  of  what  was  going  on,  and  removed 
him  to  England  on  or  about  the  21st  of  July. 
The  correspondence  appears  to  have  slackened, 
^  though  the  language  continued  equally  ardent,  if 
I  judge  only  from  the  number  exhibited  of  the  let- 
ters written  after  his  return ;  though  it  is  possible, 
and  indeed  very  probable,  there  may  be  many  more 
which  are  not  exhibited,  No  letters  of  Miss  6ror* 
dcm^Sy  addressed  to  him,  are  produced ;  he  has  not 
produced  them,  and  she  has  not  called  for  their 
production.  In  England  he  continued  till  1805, 
when  he  sailed  for  Malta :  his  last  letter,  written 
to  her  on  the  eve  of  his  departure,  reinforces  his 
injunctions  of  secrecy ;  and  conjures  her  to  with- 
hold all  credit  firom  reports^  that  might  reach  her 

of 
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of  any  transfer  of  his  aflfections  to  another :  it  DAftimru «. 
points  out  a  channel^  for  their  future  cor-  ^^''»^*«'"- 


reqKmdence,  through  the  instrumentality  of  Sir  iftthjuiyitu. 
Rupert  George^  the  first  Commissioner  of  the 
Board  of  Transports.  He  continued  abroad  till 
MiJttf  1S08,  with  the  exception  of  a  month  or  two 
in  the  autumn  of  1806,  when  he  returned  for  a 
purppse  unconnected  with  this  history,  unknown 
to  his  father,  and,  as  it  appears,  to  this  lady.  It  is 
upon  this  occasion,  that  the  alteration  of  his  affec- 
tion first  discloses  itself  in  conversations  with  a 
Mr.HawMins,  a  friend  of  his  family,  to  whom  he 
gives  some  account  of  the  connection  which  he  had 
formed  with  Miss  Gordon  in  Scotland^  complains  of 
the  consequences  of  it,  in  being  tormented  with 
letters  from  her,  which  he  was  resolved  never  to 
read  in  future ;  and  having  reason  to  fear  she  would 
write  others  to  his  father,  he  requested  Mv.HawkinSf 
to  use  all  means  of  intercepting  any  letters,  which 
she  might  write  either  to  the  one  or  the  other. 

Mr.  Hawkins  executed  this  commission  by  in- 
tercepting many  letters  so  addressed ;  though,  in 
consequence  of  her  extreme  importunity,  he  for- 
warded two  or  three,  as  he  believes,  of  those  ad- 
dressed to  MT.Dabymple  ;  and  he  at  length  wrote 
to  her  himself,  about  the  end  of  1806,  or  begin- 
ning of  1807,  and  strongly  urged  her  to  desist 
from  troubling  General  Dalrymple  with  letters. 
This  led  to  a  correspondence  between  her  and 
^Hix.  Hawkins ;  and  it  was  not  till  the  death  of 
Mr.Dalrymple's  father  (which  happened  in  the 
spring  of  the  jrear  1807)  that  she  then  asserted 
her  manis^e  rights,  and  furnished  him  with  copies 
of  these  important  papers,  which  she  denominates, 
according  to  the  style  of  the  law  of  Scotland^  her 
<j  Marriage  Lines.''    She  took  no  steps  to  enforce 

her 
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dal&t«ipli  ».  her  nghts  by  any  process  of  law«    Upon  the  un- 
DAi>tTMF^«.  iooked.for  return  of  Mr.  Do/rympfe,  in  the  latter 

itfib  /n^  1811.  end  o^May  1808,  he  immediately  visited  Mr.  Hao)^ 

kinsj  ttrho  communicated  what  had  passed  by  letter 
between  himself  and  Miss  Gordon;  and  suffered 
him,  though  not  without  reluctance,  to  possesB 
himself  of  two  of  her  letters,  which  MuDahytnplc 
has  exhibited.  Mr.  Hawkins  however  dismissed 
him  with  the  most  anxious  advice  to  adhere  to  the 
connection  he  had  formed ;  and  by  no  means  to 
attempt  to  involve  any  other  female  in  the  miseiy, 
that  must  attend  any  new  matrimonial  connection. 
Within  a  very  few  days  afterwards,  Mr.  Dabymple 
marries  Miss  Laura  Manners^  in  the  most  formal 
and  regular  manner.  Miss  Gordon^  who  had  before 
heard  some  reports  of  no  very  definite  nature,  in- 
stantly,  upon  hearing  authentic  news  of  this  event, 
takes  measures  for  enforcing  her  rights ;  and  being' 
informed  that  he  is  amenable  only  to  this  jurist 
diction,  she  immediately  applies  for  its  aid,  to  en- 
force the  performance  of  what  she  considers  as  a 
marriage  contract 

The  cause  has  proceeded  regularly  on  both 
sides,  and  has  been  instructed  with  a  large  mass 
of  evidence,  much  of  it  replete  with  legal  erudi- 
tion, for  which  the  Court  has  to  acknowledge  great 
obligations  to  the  gentlemen,  who  have  been  exiu 
mined  in  Scotland.*  It  has  also  been  argued  with 
great  industry  and  ability  by  the  counsel  on  both 
sides,  and  now  stands  for  final  judgment.  Being 
entertained  in  an  English  Court,  it  must  be  adju- 
dicated according  to  the  principles  oi  English  law, 

*.  It  has  been  deemed  proper,  that  this  Information,  with  the 
Evidence,  should 'accompany  the  Report  of  this  Case:  It  haa 
therefore  been  printed  in  the  Appendix. 

applicable 
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aqppUcable  to  such  a^case.    But  the  only  pHnci^  DALHTttrti  v. 
applicable  to  such  a  case  by  the  law  of  England^  DAt.myifr»n> 
ifly  that  the  validity  of  Miss  Gordon* b   marriage  i«thjiiVi«"- 
rights  must  be  tried  by  reference  to  the  law  of 
the  country,  where,  if  they  exist  at  all,  they  had 
their  origin.      Having   furnished  this  principle, 
the  law  of  JSngland  withdraws  altogeliier,   and 
leaves  the  legal  question  to  the  exclusive  judg- 
ment of  the  law  of  Scotland. 

I  am  not  aware  that  the  case  so  brought  here  is 
exposed  to  any  serious  disadvantage,  beyond  that 
which  it  must  unavoidably  sustain  in  the  inferior 
qualifications  of  the  person,  who  has  to  decide 
upon  it,  to  the  talents  of  the  eminent  men,  to 
whose  judgment  it  would  have  been  submitted^ 
in  its  more  natural  Forum.  The  law-learning  of 
Scotland  has  been  copiously  transmitted  ;  the  facts 
of  the  case  are  exatninable  on  principles  common 
to  the  law  of  both  countries,  and  indeed  to  all 
systems  of  law.  It  is  described  as  an  advantage 
lost,  that  Miss  Manners^  the  lady  of  the  second 
marriage,  is  not  here  madb  a  party  to  the  suit ; 
she  might  have  been  so  in  point  of  form,  if  shd 
had  chosen  to  intervene;  in  substance  she  is;  for 
her  marriage  is  distinctly  pleaded  arid  proved,  and 
is  as  much  therefore  under  the  eye,  and  under  th^ 
attention,  and  under  the  protection  of  the  Courts 
as  if  she  were  formally  a  party  to  the  question 
respecting  the  validity  of  this  marriage,  which  is 
m  effect  to  decide  upon  the  validity  bf  her  own. 
JPor  I  take  it  to  be  a  position  beyond  the  reach  of 
all  argument  and  contradiction,  that  if  the  Scotch 
iDairiage  be  legally  good,  the  second  or  English 
mamage  must  be  legally  bad.  Another  advantage 
intimiited  to  be  lost  is  thi6,  that  the  Native  Forum 

would 
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dalrtkplc  0.  would  have  compelled  the  production  of  her  letters 
ALKTMPLB.  ^  y^^  £^^  ^j^^  puTposc  of  secuig  whether  any 

i«h  Jji^isn.  thing  in  them  favoured  his  interpretation  of  tba 

transaction.  Surely,  according  to  any  mode  of 
proceeding,  there  can  be  no  need  of  a  compulsory 
process,  to  extract  them  from  the  person,  in  whose 
possession  they  must  be,  tf  they  exist  at  alL  If 
they  contain  such  matter  as  woidd  favour  such  aft 
interpretation,  he  must  be  eager  to  produce  them, 
for  they  would  constitute  his  defence  ^  not  being 
produced,  the  necessary  conclusion  is,  either  thaK 
they  do  not  exist,  or  that  they  contain  nothing, 
which  he  could  use  with  any  advantage  for  such  a 
purpose.  The  considerations  that  apply  to  the 
indiscretions  of  youth,  to  the  habits  of  a  military 
profession,  and  to  the  ignorance  of  the  law  of 
Scotland^  arising  from  a  foreign  birth  and  education, 
are  common  to  both,  and  I  might  say,  to  all  systems 
oi  law.  They  are  circumstances,  which  are  not  to 
be  left  entirely  out  of  the  consideration  of  the 
Court,  in  weighing  the  evidence  for  the  establish-^ 
ment  of  the  facts,  but  have  no  powerful  effect  upon 
the  legal  nature  of  the  transaction  when  established. 
Thelawy  which,  in  l^oth  countries,  allows  the  minor 
to  marry,  attributes  to  him,  in  a  way  which  cannot 
be  legally  averred  against,  upon  the  mere  ground 
(£  youth  and  inexperience,  a  competent  discretion 
to  dispose  of  himself  in  marriage ;.  he  is  arrived  at 
,  years  of  discretion,  quoad  hoc^  whatever  he  may  be 
with  respect  to  other  transactions  of  life,  and  he 
cannot  be  heard  to  plead  the  indiscretion  of 
minority.  IStill  less  can  the  habits  of  a  particular 
profession,  exonerate  a  man  from  the  general 
obligations  of  law.  And  with  respect  to  any 
ignorance  arising  from  foreign  birth  and  educa* 

tibn« 
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tion,  it  is  an  indispensable  rule  of  law,  as  exercised  dairtmpu  v. 

in  all  civilized  countries,  that  a  man  who  contracts  ^^^»^'"«->- 

in  a  country,  engages  tot  a  competent  knowledge  i6th/ii^it]i. 

of  the  law  of  contracts  in  that  country.    If  he 

rashly  premimes  to  contract  without  such  know-* 

ledge,  he  must  take  the  inconveniences  resulting 

from  such  ignorance  upon  himself;  and  not  attempt 

to  throw  them  upon  the  other  party,  who  has 

engaged  under  a  proper  knowledge,  and  sense  of 

the  obligatioi^  which  the  law  would  impose  up<m 

hint  by  virtue  of  that  engagement.    According  to 

the  judgment  of  all  the  learned  gentlemen  who 

have  been  examined,  the  law  of  Scotland  binds 

Mr.Daiympk,  though  a  minor,  a  soldier,  and  a 

foreigner,  as  efiectively  as  it  would  do,  if  he  had 

been  an  adult,  living  in  a  civil  capacity,  and  with 

an  established  domicil  in  that  country. 

The  marriage,  which  is  pleaded  to  be  constituted, 
by  virtue  of  some  or  all  of  the  facts,  of  which  I 
have  just  given  the  outline,  and  to  which  I  shall 
have  occasion  more  particularly  to  advert  in  the 
course*  of  my  judgment,  has  been  in  the  argument 
desoibed  as  a  clandestine  and  irregvlar  marriage. 
It  IB  certainly  a  private  transaction  between  the 
individuals,  but  it  does  not  of  course  follow  that 
it  is  to  be  considered  as  a  clandestine  transaction, 
in  any  ignominious  meaning  of  the  word ;  for  it 
may  be,  that  the  law  of  the  country,  in  which  the 
transaction  took  place,  may  contemplate  private 
marriages,  with  as  much  countenance,  and  favour, 
as  it  does  the  most  public.  It  depends  likewise 
entiiely  upon  the  law  of  the  country,  whether  it  is 
justly  to  be  stiled  an  irregtdar  marriage.  In  some 
4X>untries  one  only  form  of  contracting  marriage  is  \ 

acknowledged,  as  in  our  own,  with  the  exception    , 

of 
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DALRTMPJ.B  V.  of  particular   indulgences  to  persons  of  certain 
.^^^1^'^^    religious  persuasions ;  saving  those  exceptions,  all 

letiiJi^jfisii.  marriages  not  celebrated  according  to  the  pre- 
scribed form,  are  mere  nullities ;  there  is  and  can 
be  no  such  thing  in  this  country  as  an  irregular 
marriage.  In  some  other  countries,  all  modes  of 
exchanging  consent  being  equally  legal,  all  mar«^ 
riages  are  on  that  account  equally  regular.  In 
other  countries,  a  form  is  recommended  and  sane- 
tioned)  but  ii^ith  a  toleration  and  acknowledgment 
of  other  more  private  modes  oi  effecting  the  same 
puipose,  though  under  some  discountenance  of  the 
law,  on  account  of  the  non-conformity  to  the  order 
that  is,  established.  What  is  the  law  of  Scotland 
lipoh  this  point  ? 

Marriage,  being  a  contract,  is  of  course  ean^ 
senmdl  (as  is  much  insisted  on^  I  observe,  by  soaie 
of  tlie  learned  advocates  j  for  it  is  of  the  essence  of 
all  contracts^  to  be  constituted  by  the  consent  of 
parties.  Consensus  non  cancubitus  Jiicit  matrimo* 
nium*y  the  maxim  of  the  Roman  civil  law,  is,  in 
truth,  the  maxim  of  all  law  upon  the  subject;  for 
the  conadntus  may  take  place,  for  the  mere  grati- 
fication of  present  appetite,  without  9  view  to  any 
thing  further ;  but  a  marriage  must  be  something 

*  D.  lib.  50.  tit.  17. 1.30..de  Reg.  Juris.— D.  lib.  35.  tit.  1. 
1.15. — HubeTy  de  Nuptiis,  p.  23.  lib.  24.  tit.  2.  de  Divortiis. — 
VoeLt  lib.  23.  tit.  2.  s.  2. —  Vinniu8\  lib.  1.  tit.  9.  s.  1. —  Ct^jac,  in 
D.  de  Rit.  Nup.  v.  1.  p.  800.  in  Cod.  lib.  5.  Ut.  1.  de  Spons.  et 
^rhis. —  Toy  tor's  Civil  Law,  p.  301.  Fuffeikdmf.  b.  6.  c.  1.  s.  14. 
^-Ifbocfs  Instit.  book  1.  chap.l.  —  27' qv- 2.  c.  1.  Matrin^KH 
'  nium. — 27.  qu.  2.  c.2.  Sufficiat. — 27.  qu.  2.  c.  5.  Cum  iviitiatur« 
—  27.  qu.  2.  c.  6.  Conjuges. — C.  25.  Extra,  de  Spons.  et  Matrim. 
-.-  BuheT.y  Eunom.  Rom.  ad  lib.  23.  Pftnd.  Vind.  s,  1 .  —  Hopph^ 
oommen.  ad  Ins*  lib.  1 .  tit,  10. —  IToocTs  Instit.  book  1.  ch^).  2» 
Ajfl.  Fturerg.  362. 

more; 
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Yi^r^ ;  it  ndust  be  an  agreement  of  the  parties  dalrtmkls  v. 
looking  to  the  cMsoriiwn  vike*:  an  agreement  •^^"^'*^''** 
indeed  of  parties  capable  of  the  concubitus^  for  »6th  jn^ien. 
though  the  cancubitus  itself  will  not  constitute 
marriage,  yet  it  is  so  far  one  pf  the  essential  duties^ 
for  which  the  parties  stipulate,  that  the  incapacity 
of  either  party  to  satisfy  that  duty,  nullifies  the 
contract  t« — Marriage,  in  its  origin,  is  a  contract 
of  natural  law ;  it  may  exist  between  two  in<K- 
Yiduals  of  different  sexes,  although  no  third  person 
existed  in  the  world,  as  happened  in  the  case  of 
the  common  ancestors  of  mankind :  It  is  the 
parent,  not  the  child,  of  civil  society,  <<  Princu 
<<  pium  iirbis  et  qum  semmarium  RetpubUcceX.^^-^ 
Xn  ciyd  society  it  becomes  a  civil  contract,  regur 
Jated  and  prescribed  l>y  law,  and  endowed  with 
civil  consequences.  In  most  civilized  countries, 
W^g  under  a  sense  of  the  force  of  sacred  obli- 
gations, it  has  had  the  sauQtions  of  religion  super? 
added :  It  then  becQmes  a  religious,  as  weO  as  a 
natural,  and  ^vil  contract;  for  it  is  a  great 
mistake  to  suppose  that,  because  it  is  the  one, 
therefore  it  may  not  likewise  be  the  other* 
Heaven  itself  is  made  a  party  to  the  contract, 
and  the  consent  of  the  individuals,  pledged  to  each 
other,  is  ratified  and  consecrated  by  a  vow  tp 
Grod.  It  was  natural  enough  that  such  a  contract 
should,  under  the  religious  system  which  pro^- 
vailed  in  Europe^  fall  under  ecclesiastical  notice 
and  cognizance,  with  respect  both  to  its  theo- 
logical and  its  legal  constitution ;  though  it  is  not 


.^iUh 


*  D.  lib,23.  tit.  2, 1. 1.— Instit.  lib.  1.  tit.  9.  s.  1. 
-f  C.  2  et3.  Extra,  de  Spons.  et  Matritn.— Ftnntw,  lib.l .  tit.  9. 
f .  l^-Arm'fl  Bodes.  Law,  v.  2.  p.  500.  Ayl  Par.  226. 
%  Ctc.  de  Off.  1. 17. 

unworthy 
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DALRndn^  V.  unworthy  of  remark  that,  amidst  the  manifold 
ALRTMPLt.  j^^^  provisions,  made  by  the  Divine  Lawgiver  of 

i6th/i*fyi8ii.  the  Jews  for  various  offices  and  transactions  of 

life^there  is  no  ceremony  prescribed  for  the  cele- 
bration of  marriage.  In  the  Christian  church 
marriage  was  elevated  in  a  later  age  to  the  dignity 
of  a  sacrament,  in  consequence  of  its  divine  insti«> 
tution,  and  of  some  expressions  of  high  and 
mysterious  import  respecting  it  contained  in  the 
sacred  writings.  The  law  of  the  Church,  the  canon 
law  (a  system  which,  in  spite  of  its  absurd  preten* 
sions  to  a  higher  origin,  is  in  many  of  its  provi>- 
sions  deeply  enough  founded  in  the  wisdom  of 
man,)  although,  in  conformity  to  the  prevailing 
theological  opinion.  It  reverenced  marriage  as  a 
sacrament,  still  so  far  respected  its  natural  and 
civil  origin,  as  to  consider,  tha^  where  ,  the  natural 
and  civil  contract  was  formed,  it  had  the  full 
essence  of  matrimony  without  the  intervention  of 
the  priest ;  It  had  even  in  that  state  the  character 
of  a  sacrament  * ;  for  it  is  a  misapprehension  to 
suppose,  that  this  intervention  was  required  as 
matter  of  necessity,  even  for  that  purpose,  before 
the  Council  of  Trent  It  appears  from  the  histories 
of  that  council,  as  well  as  from  many  other  autho^ 
rities,  that  this  was  the  state  of  the  earlier  law, 
till  that  council  passed  its  decree  for  the  reforma- 
tion of  marriage:    The  consent  of  two  parties t 

*  Sanchez,  H^.  2«  disp.  6.  s.  2.  et  lib.  2.  disp.  10.  8. 2.— Father 
Paul,p.737.—  P4dlavicinu  lib.  23.  chap.  8. «- Po<At€r,  tit^S. 
p. 290. —-27.  qii.2.  clO.  omne. 

t  C.  25.  et  CSl.  Extra  deSpoos.  etMatrim.— C.3.  Extra. 
deSpoiiaaDttorum.*->5ioiA6ttni,  sect.  4.  s.2|3,  4.  et  sect.  18. 
8. 1 .—  Bromer,  lib.  I .  cap.  2.  s^  8, 9.  et  cap.  22.  8. 12.  et  cap.  27- 

8.21. 

expressed 
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^expressed  in  words  of  present  nlutotetl  acctetuicei  Daiatm»i.i  «. 
constituted  an  actual  and  legdi  marriage,  tecb-  ' 

mcally  known  by  the  name  of  Sponsalia  per  verba  ifth/^^im. 
de  preesentis  improperly  enough,  because  sponsaUoi 
in  the  original  and  classical  meaning  of  the  wbri, 
are  preliminary  ceremonials  of  marriage,  and  there- 
fore^ Brawer  justly  observes,  jus  pontificium  nmds 
iaxa  sigmfkatUj  imo  e^fmologid  imdtd  ipsas  nuptidi 
$p(m$aUa  appeBtmt*. — The  expression,  howfeVQr; 
was  constantly  used  in  succeeding  times  to  signify 
clandestine  marrii^es,  that  is,  marriages  unattehdeld 
by  the  prescribed  ecclesiastical  solemnities,  m  ^ 
position,  fu*st,  to  regular  marriages ;  sec<^ndly,  td 
mere  engageinents  ibr  a  Jktute  ftxarriage,  which 
were  termed  sponsaUa  per  verba  dejutwro^  a  dis^ 
^c^xon  of  sponsaUa  not  at  all  known  to  the  Roman 
civil  lawt*  Different  rules,  relative  to  their  re- 
spective efiects  in  point  of  legal  consequence,  spL 
pUed  to  these  three  cases— of  regular  marriages^ 
— of  irregular  marriages^ — and  of  mere  promises 
or  engagements.  In  the  regular  marriage  every 
thing  was  presumed  to  be  complete  and  consume 
mated  both  in  substance  and  in  ceremony. — In 
the  irregular  marriage  every  thing  was  presumed 
to  be  complete  and  consummated  in  substance 
but  not  in  ceremony ;  and  the  t  ceremony  was  en- 
joined to  be  undergone  as  matter  of  order.  —  Irt 
the  promise  or  sponsaUa  deJuturOf  nothing  was 
presumed  to  be  complete  or  consummate  either  in 
substance  or  ceremony.  Mutual  §  consent  would 
release  the  parties  from  their  engagement;  and 


*  I/.  1.  cl,  n.6.  -f  Stoihbum,  Sect.  3.  5.3. 

J  Swinbutn^  Sect.  17.  §.1. 

§  C.  2.  Extra,  de  Spons.  et  Mdtrim. 

voir.  II.  F  one 
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Dii.«TMf&Bii.  one  party,  without  the  consent  of  the  other,  might 

contract  a  valid  marriage,  regularly  or  irregularly, 

i6di  J»^  1811.  with  another  person ;  but  if  the  parties  who  had 

exchanged  the  promise  had  carnal  *  intercourse 
^th  each  other,  the  effect  of  that  carnal  inter- 
jbourse  was  to  interpose  a  presumption  of  present 
consent  at  the  time  of  the  intercourse,  to  convert 
the  engagement  into  an  irr^^ular  marriage,  and  to 
produce  all  the  consequences  attributable  to  that 
tsrpedes  of  matrimonial  connection.  I  spare  myself 
the  trouble  of  citing  from  the  text  books  of  the 
Can<m  Law,  the  passages  that  support  these  asser* 
tions.  Several  of  them  have  been  cited  in  the 
course  of  this  discussion,  and  they  all  lie  open  to 
obvious  reference  in  Brower  and  Swinbumj  and 
other  books  that  profess  to  treat  upon  these  sub* 
jects.  The  reason  of  these  rules  is  manifest 
enough.  In  proceedings  under  the  Canon  Law, 
though  it  is  usual  to  plead  consummation,  it  is  not 
necessary  to  prove  it,  because  it  is  alwajrs  to  be 
presumed  in  parties  not  shewn  to  be  disabled  by 
original  infirmity  of  body.  In  the  case  of  a  mar- 
riage per  verba  deprttsenti,  the  parties  diere  also 
deliberately  accepted  die  relation  of  husband  and 
wife,  and  consummation  was  presumed  as  naturally 
following  the  acceptance  of  that  relation,  unless 
controverted  in  like  manner.  But  a  promise  per 
verba  dcjvturo  looked  to  a  future  time ;  the  marr 
riage  which  it  contemplated  might  perhaps  never 
take  place.    It  was  t  defeasible  in  various  ways ; 


*  C.  30.  et  31.  Eztnu  de  Spons.  et  Biatrim.  —  C.  3.  Extra.  A^ 
Sponis  duorum. — Bromer^  lib.  1 .  cap.  22.  —  SHinktm,  Sect.  1 7. 
•.11. 

t  Swinhwm^  Sect.18.  p.l.  etS«ct.4.  p.  2. 

and. 
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and,  therefore,  coosummation  was  not  to  be  pre-  dalitmplbv. 
smned ;  it  must  either  have  been  proved  or  ad-   p^''*^*''^'- 


Till  that  was  done,  the  relation  of  husband  leth  jut^  i  si  i. 
and  wife  was  not  contracted :  it  must  be  a  *  pro- 
mise ctm  copula  that  implied  a  present  acceptance, 
and  created  a  valid  contract  founded  upon  it. 

Such  was  the  state  of  the  Canon  Law,  the 
known  basis  of  the  matrimonial  law  oi  Europe. 
At  the  Reformation,  this  country  disclaimed, 
amongst  other  opinions  of  the  Romish  Church,  the 
doctrine  of  a  sacrament  in  marriage,  though  still 
retaining  the  idea  of  its  being  of  divine  institution 
in  its  general  origin ;  and  on  that  account,  as  well 
as  of  the  religious  forms  that  were  prescribed  for 
its  regular  celebration,  an  holy  estate,  holy  matru 
faofttf^  but  it  likewise  retained  those  rules  of  the 
Canon  Law  which  had  their  foundation  not  in  the 
sacrament,  or  in  any  religpious  view  of  the  subject, 
but  in  the  natural  and  civil  contract  of  marriage.  - 
Tlie  Ecclesiastical  Courts,  therefore,  which  had 
the  cognizance  of  matrimonial  causes,  enforced 
these  rules,  and  amongst  others,  that  rule  which 
held  an  irregular  marriage,  constituted  ^r  verba 
de  pra^senHi  not  followed  by  any  consummation 
^lewfif  valid  to  the  full  extent  of  voiding  a  subse- 
quent, r^ular  marriage  contracted  with  another 
person  t.  A  statute  t  passed  in  the  reign  of 
Henry  Vlll.  proves  the  fact  by  reciting,  that 
^  Many  persons  afler  long  continuance  in  matri- 
^ .  m<Hiy,  without  any  allegation  of  either  of  the 
^*  parties,  or  any  other  at  their  marriage,  why  the 
««  same  matrimony  should  not  be  good,  just,  and 

♦  Smmbm,  8ect.l7.  p.  11. 

t  Brower^  \,  22.  12.  %  ^^  HenM.  cap.  38.  sea  2, 

F  2  **  lawful, 
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Dal&tmple  v.  <^  lawful,  and  ^er  the  same  iDatrimony  fioleniniaedU 
ALRYMPLg,   ^^  ^^  J  consummate  by  carnal  humledge^  have  by  an 

16th  July  1811.  ''  unjust  law  of  the  Bishop  of  Rame^  upon  pretence 

<<  of  a  former  contract  made,  and  not  consummate 
by  carnal  copulation^  been  divorced    and    it* 
parate/'   and  tlien   enacts,    '<  that  marriages 
**  solemnized  in  the  face  of  the  Church,  and  con- 
<<  summate  with  bodily  knowledge,  shall  be  deemed 
good,  notwithstanding  any  pre-contract  of  ma.- 
trimony,  not  consummate  with  bodily  knffwkdge^ 
which  either  or  both   the  parties  sludl   have 
**  made."      But  this  statute   was  afterwards  re- 
pealed,   as    having   produced   horrible  mischief, 
which  are  enumerated  in  very  declamatory  hxu 
guage,  in  the  preamble  of  the  statute  2  Edw.  VI» .; 
and  Sxvinbum^  speaking  the  prevailing  opinion  irf* 
his  time,  applauds  the  repeal,  as  worthily  and  in 
good  reason  enacted.    The  same  doctrine  is  recog«« 
nized,  by  the  temporal  Courts,  as  the  existing  rule 
of  the  matrimonial  law  of  this  country,  in  Bunting's 
case,  ifCokCy  29.-^*^  John  Bunting,  father  of  the 
'<  plaintiff,  and  Agnes  AdenshaU^  contracted  maXf 
^  riage  per  verba  de  pra^senti,  and  afterwards,  on 
**  the  10th  of  Dec.  1555,  the  said  Agnes  took  to 
<'  husband  Thomas  Twede  ;  and  afterwards,  on  the 
^*  9th  of  July,  Bunting  libelled  against  her  in  the 
"  Court  of  Audience,  et  decret.  fuit  quod  prcedict. 
Agnes  subiret  matrimonium  cum  prcefato  BunHngi 
et  insuper  pronunciatumjiut  diction  matrimonium 
fore  nullum."  Though  the  common  law  certainly* 
had  scruples  in  applying  the  civil  ^  rights  of  dower. 


*  Swinbumy  Sect,  I.  8.2.  and  Sect.  17.  8.29. — Tract,  de  Re- 
pub.  Ang.  p.  103.  —  Perldns,  tit  Feofiinento^  fol.  40.  p^dB. 
Ed.  3.  12.—  1  Roll.  Abridg.  341.  and  357.— Jfoor,  )69« 

and 
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and  community  of  goods,  and  legitimacy  in  the  jyALnrumv. 
cases  of  these  looser  species  of  marriage.  In  the  ^^^^^^^ 
later  case  ofCo^ns  and  Jessouj  S  Armet  it  was  said  loth  Jvfy  isn. 
by  JSolt,  Chief  Justice,  and  agreed  to  by  the  whole 
Bench,  that  "  if  a  contract  be^^^*  verba  de prcesenti^ 
"  it  amounts  to  an  actual  marriage,  which  the  very 
^'  parties  themselves  cannot  dissolve  by  release  or 
^  other  mutual  agreement,  for  it  is  as  much  a  mar- 
<«  riage  in  the  ^ight  of  God,  as  if  it  had  been  in 
•  fucie  ecclesicp.*^  "  But  a  contract  per  verba  de 
^  JufurOi  which  do  not  intimate  an  actual  marriage^ 
"  but  refer  to  a  future  act,  is  releasable  /*  2  8alk. 
487.  Mod.  155.  In  Wigmore^s  case,  2  Salk,  438, 
the  same  judge  said,"  a  contract  jp^  verba  depras- 
*'  senti  is  a  marriage ;  so  is  a  contract  de  futuro  ; 
''  \S  the  contract  be  executed,  and  he  take  her,  'tis 
^  a  marriage,  and  they  cannot  punish  for  fornica- 
^  tioD.''  In  the  Ecclesiastical  Court  the  stream 
r^n  uniformly  in  that  course.  One  of  the  most  re- 
markable is  that  furnished  by  the  diligence  of 
Dr.  &tx>abey^  on  account  of  its  striking  resem- 
blance to  the  present  case:  I  mean  the  case  of 
Lord  Pttzmauricey  son  of  the  Earl  of  Kerry y  coram 
Deleg.  in  1792.  There  were  in  that  case,  as  m 
iJie  present,  three  engagements  in  writing :  The 
first  was  dated  June  23,  IT^^j  sind  contained  these 
words,  "  We  swear  we  will  marry  one  another/* 
The  second,  dated  Jtt^  II,  1724,  was  to  thig  ' 
eflfect :  "  I  take  you  for.  my  wife,  and  swem:  never 
**  to  marry  any  other  woman.''  This  last  contract 
wa»  repeated  in  December  of  the  same  year.  It 
was  argued  there,  as  here,  that  the  iteration  of  the 
declaration  proved  that  the  parties  did  not  depend 
upon  their  first  declaration,  and  was  in  effect  a 
disclaimer  of  it.     But  the  Court,  composed  of  a 

fS  full 
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Dal&tmpli  vi  full  Commission^  paid  no  regard  to  the  objection^ 
DALKTHfLK,   ^^^  found  foF  tiic  marriage^  and  an  application  for 

16th  /Kfy  1811.  a  commission  of  review,  founded  upon  new  matter 

alleged,  was  refused  by  the  Chancellor.  Thingei 
continued  upon  this  footing  till  the  Marriage  Act, 
26  G.  2.  C.33.  described  by  Mr.  Justice  Blackstone* 
*^  an  innovation  on  our  laws  and  constitution/' 
swept  away  the  whole  subject  of  irregular  msLt" 
riages,  together  with  all  the  learning  belonging  to 
it,  by  establishing  the  necessity  of  resorting  to  ^ 
public  and  regular  form,  without  which  the  relation 
of  husband  and  wife  could  not  be  contracted. 

It  is  not  for  me  to  attempt  to  trace  the  descent 
of  the  matrimonial  law  of  Scotland  since  the  time 
of  the  Reformation.  The  thing  is  in  itself  highlj 
probable^  and  we  have  the  authority  of  Craig  f  for 
asserting  that  the  Canon  Law  is  its  basis  there,  as  it 
is  every  where  else  in  Europe,  ^  totam  hanc  quesHo^ 
**  nem  pendere  a  jure  pontjfido^**  though  it  is  likely 
enough  that  in  Craig^^  time,  who  wrote  not  longr 
after  the  Reformation^  the  consistorial  law  might 
be  very  unsettled^  as  Mr.  Cay  in  his  deposition  de- 
scribes it  to  have  been.  It  is,  however,  admitted 
by  that  learned  gentleman,  that  it  settled  upon  it& 
former  foundations,  for  be  expressly  says,  that  the 
Canon  Law  in  these  matters  is  a  part  qf  the  law  qf 
the  land;  that  the  Courts  and  lawyers  reverence  the 
decretals,  and  other  hooks  qfihe  more  ancient  Canon 
Law  ;  and  I  observe  that  in  the  depositions  of 
most  of  the  learned  witnesses^  and  indeed  in  all 
the  factums  that  I  have  seen  upon  these  subjects^ 
they  are  referred  to  as  authorities^    Several  regu-^ 

*  Book  1.  chap.  15.  s.  3.  f  Omg^  lib.  2.  dieg.  18.  a.  17. 

lationsy 
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latioo8»  both  ecclesiastical  and  civil,  canons  and  DALirimtv. 

statutes,  have  prescribed  modes  of  celebrating  ^[^||^2!I1!L 
marriage.  Mr.  Cathcart,  in  particular,  refers  to  i^j^-u^y. 
them  in  his  deposition*  Some  of  these  appear 
to  have  been  made  in  times  of  great  ferment, 
during  the  conflict  between  the  Episcopal  and 
Presbyterian  parties,  and  are  therefore,  I  presume, 
of  tiBnsitory  and  questionable  authority.  Mr.  Caih^ 
cart  infers  that  tiie  whole  of  the  Scotch  statutes 
hold  solemnization  by  a  clergyman,  or,  as  he  ex« 
presses  it,  some  one  assuming  the  functions  of  a 
clergyman,  as  necessary.  It  rather  appears  diffi- 
cult to  understand  this  consistentiy  with  the  fact, 
that  other  marriages  have  always  been  held  legal 
and  valid.  What  the  form  of  solemnization  by  a 
clergyman  is,  I  have  not  been  accurately  in- 
formed ;  prescribed  ritual  forms  are  not^  I  believe^ 
admitted  by  the!  church  of  ScoUand  for  any  office 
whatever.  Whether  the  clergyman  merely  receives 
Ihe  declaration  as  a  witness,  or  pronounces  the 
parties,  by  virtue  of  his  spiritual  authority,  to  be 
man  and  wife,  as  in  our  form,  does  not  distinctiy 
appear.  I  observe  that  Mr.  Gillies  says  in  his  de- 
position, **  that  to  make  marriage  valid,  it  is  not 
«<  necessary  that  it  should  be  celebrated  in  Jacie 
**  eccleskc,  but  rebus  integris  it  can  only  be  consti- 
tuted by  a  consent  adhibited  in  the  presence  of  a 
clergyman,  or  in  some  mode  equivalent  to  an  actual 
^<  celebration.'^  So  Lord  Braxfield  in  a  loose  note, 
which  b  introduced,  is  made  to  say,  '*  Private  coik 
^  sent  is  not  the  consent  the  law  looks  to*}  it  must 
^  be  before  sl  fnesU  or  something  equivalent.*'  Now 
what  are  these  equivalents  ?  and  how  to  be  pro- 
vided ?  Are  they  to  be  carved  out  by  the  private 
fimcjr  and  jud^ent  of  the  individuals  ?   If  so, 

T  4  though 
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DALRXMfLBo.  though.  eqviivalQnt,  they  caii  hardly  be  deemed 
daletmph,  ^^^  i^eguiar  foravs^  ajad  yet  s^ppear  to  stand  on  a 
i6UiJm^;l8u.  footing  of  equ^  autho^ty*    I  observe,  likewise, 
that  a  marriage  before  a  magistrate  is  alluded  to 
-  in  some  passiagesy  as  nearly  equal  to  that  before  a 
ininister,  though  certainly  not  a  marriage  in  ^fiu^is 
^clesue,  in  any  proper  sense  of  that  expression, 
Sir  Ilay  Ckmpbell  states,  in  an  opinion  of  his  given 
to  the  English  Chancery  *  in  a  case  furnished  to 
me  by  T>t.  Stoddartj  '^diat  marriages,  irregularly 
**  performed  without  the  intervention  of  a  clergy- 
f^  man,  are  jcensiur9.ble,  and  formerly  the  parties 
^^  were  liable  to  be  fined  or  rebuked  in  the  face  of 
the  cburcbt  but  this  for  a  long  time  has  not  been 
practised**'    The  regulations,  therefore,  what- 
ever they  may  be,  are  not  penally  enforced  ;  and 
it  does  not  appear,  that  they  are  enforced  by  any 
sense  of  reputation  or  of  obligation  imposed  by 
general  practice.    The  advocates^  who  descrihir 
the  modes  of  iparriage  by  the  terms  regifiar  aoji 
irreguloTy  seem,  as  far  as  I  can  collect,  to  attribute 
no  very  distinctive  preferepce  to  the  one  over  thie 
other ;  at  ^ny  rate  the  distinction  between  them 
is  not  very  strongly  marked  in  the  existing  usage 
of  that  country.     Many  of  the  marriages,  which 
take  place  between  persons  in  higher  classes  of 
society,  are  contracted  in  such  irregular  forms,  if 
so  to  be  denominated.    They  ajf^ear  to  create  no 
scandal  y  to  give  no  ojSence.    The  parties  are  not 
reprobated  by  public  opinion,  nor  is  legal  censure 
actually  applied.     But  taking  it,  that  the  distinc- 
tion between  the  regular  and  irregular  marri^es 
was  much  stronger  than  I  am  enabled,  by  the  pre- 


*  I^ib.  fUg.  A.  1780.  f.562. 
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sent  evidence  to  suppose,  tbe  question  still  re-  ixALRnnrnv. 
mains  to  be  examined,  how  far  actual  consumma-  P^*-*^"''*'- 
fion  is  required,  by  t|ie  l^w  of  Scotland^  in  marria^s  leikJu^  isn. 
which  are  so  to  be  deemed  irregular. 

The  libel  is  drawn  in  a  form 'not  calculated  to 
pf  traiOt,  simply  and  directly^  a  distinct  statement 
of  what  the  law  of  Scotiand  may  be  upon  this 
pqint;   for  it  collects  together  all  the  points  of 
which  the  party  conceives  she  can  avail  herself; 
consummation  ip^luded,  as  matters  of  fact  and 
matters  of  law,  and  then  alleges^  that,  by  the.  law 
of  Scotland,  this  aggregate  constitutes  a  marriage  f 
without  providing  Ibr  a  possible  case  in  which  she 
might  establish  some  of  these  mattera  and  &il  in 
establishing  others,  e.  g.  if  she  failed  in  proof  of 
a  capuiOy  but  succ^ded  in  establishing  a  solemn^ 
compact.     If  the  law  had  been  more  distinctly 
understood  here  at  the  commencement  of  this 
suit,  the  libel  would  probably  have  been  drawn 
with  more  acccminxodatiop  to  the  possible  state  of 
facts  that  might  ultimately  csdl  for  the  proper 
specific  rule  of  law.     The  advocates  of  Scotland 
have,  to  a  great  degree,  supplied  the  want  of  that 
distinctness  in  the  libel,  by  bringing  forward  the 
distinctions  in  their  answers,  and  applying  what 
they  conceive  to  be  the  law,  applicable  to  the 
possible  case,  that  may  result  from  the  evidence ; 
most  of  them  have  stated  what  they  conceive  to 
be  the  law,  first,  in  the  case  of  a  promise  dejuturo  ; 
'secondly,  of  a  promise  cum  coptda;  thirdly,  of  a 
s^tonn  declaration  or  acknowledgment  of  mar- 
r^ige ',  and  fourthly,  of  such  a  declaration  accom- 
paoied  by  a  copula*    It  may  be  convenient  to 
consider,  first,  whether  the  present  basei  is  a  case 
ot^tomia^  ^  of  present  declaration  and  acknow- 
ledgment. 
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DALftTMFLE  V.  ledgmeiit*  It  ymR  be  convenient  to  do  so  in  two 
Palrtmflk.  respects:  The  first  convenience  attending  it  is, 
i6<b  jv^isii.  that  the  fact  itself  is  determinable  enough  upon 

the  face  of  written  existing  instruments.  It  is  not 
to  be  gathered  from  the  loose  recollections  of 
loose  verbal  declarations,  not  guarded  either  in 
the  expressions  of  those  who  made  them,  or  in  the 
memory  of  those  who  attest  them.  The  second 
convenience  resulting  from  this  is,  that  a  large 
portion  of  the  inquiry  into  the  other  points  of  the 
case  may,  in  a  great  degree,  be  rendered  super- 
fluous ;^  for  if  these  papers  contain  mere  promises, 
then  have  I  to  consider  only  the  law  of  promises^ 
as  referable  to  cases  accompanied  or  unaccom- 
panied by  a  copula,  leaving  out  entirely  the  law 
that  respects  acknowledgment  and  declaration. 
On  the  other  hand,  if  tliey  are  to  be  considered  ais 
acknowledgments,  then  the  law  of  promises  may 
be  dismissed,  except  perhaps  sometimes  to  be 
introduced  incidentally  for  purposes  of  occasional 
illustration* 

Whdther  they  are  to  be  considered  as  promises 
or  declarations  must  be  determined  npon  the 
contents  of  the  instruments  themselves,  on  such  a 
view  as  the  plain  meaning  of  the  words  imports, 
and  upon  the  information  of  their  technical  meaning 
as  communicated  by  the  iSSt^oArA  lawyers ;  for  it  is 
possible  that  they  may  be  subject  to  a  technical 
construction  different  from  their  obvious  meaning. 
This  is  the  case  in  the  marriage  settlements  of 
Scotland.  The  words  of  the  stiptdatio  sponsaUtia 
are  present  declaratory  words;  the  parties  mutually 
accept  each  other^but  the  engagements  they  enter 
into  are  always  technically  considered  to  be  mere 
jMropiises  de^fitiuro.    Those,  who  are  conversant  iH 

the 
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the  books  of  the  Canon  Law,  wiH  recollect  the  dalrtmvlb** 
extremely  nice  distinctions  which  that  law  and  its       "^ 
coiimentators  have  made  between  expressions  (^  leth /n^  lau. 
a  very  similar  import  in  their  obvious  meaning, 
as  constituting  contracts    de  praisenth   or  only 
promises  dejutwro. 

The  first  paper  is  without  date,  and  is  merely  a 
fromise.  Mr.  DaJrymple  promises  '  to  marry  Miss 
Gordon  m  soon  as  it  is  in  his  powers  and  she 
promises  the  same;  it  is  subscribed  by  both  their 
names — is  endorsed  **  A  sacreed  promise,"  and  is 
left  in  her  possession.  It  is  pleaded  to  be  the 
first  that  was  executed  by  them,  and  it  is  highly 
reasonable  to  presume  that  it  was  so,  for  no  person^ 
I  thinlc,  would  be  content  to  accept  such  a  paper 
as  this,  after  having  received  the  papers  which 
foXtow^  marked  2,  and  10.  The  paper  marked 
No.  2.  is  dated  on  the  28th  of  Majf  1804,  and 
contains  these  words,  '^  I  hereby  declare  Johanna 
*^  Gordon  is  mylawftd  wife;  and  I  hereby  aer/btott»> 
^'  fe/^e  John  WilBam  Henry  Dabympk  as  my 
<*  lawful  husband."  I  see  no  great  difference 
between  the  expression  declare  and  acknowledge; 
ibe  words  properly  enough  belong  to  the  parties 
by  whom  they  are  respectively  used,  and  are 
pwhaps  not  improperly  adapted  to  the  decorums 
of  such  a  transaction  between  the  sexes.  No.  1(X 
is  a  reiterated  dedaratioh  on  the  part  of  Mr.  DaU 
rjfmpkf  accompanied  with  a  promise  ^'  that  he  will 
^  acknowledge  Miss  Gordon  as  his  lawful  wife  the 
^  moment  he  has  it  in  his  power."  She  makes  no 
repeated  declaration,  but  promises  that  <^  nothing 
**  but  the  greatest  necessity,  (necessity  which 
•*  "Situation  alone  can  justify,)  shall  ever 

"  force 


76  .    CAJmS  DSTRRMINED  IN  THE 

daleymkb  •.  ^'  forjce  hei:  to  declare  this  marriage/'      It  is 
DAi.tTMi.LK.   gigij^    |jy  f^^^  ^j^^  ^jy  jj^y^  describuig   hersclf 

it&iji^isiu  J*  Gordon,  ntm  J.DaJrympk^  and    it   is    dated 

Juijf  11, 18(H»  fioth  the  papers  are  inclosed  in  an 
epvelope,  on  which  is  inscribed  ^^  Sacreed  promises 
<*  and  engagements/'  There  are  promises  and 
engagements  tibat  would  satisfy  these  terms,  inde- 
pepdent  of  the  words  which  contain  the  decht- 
ration  of  the  marriage.  At  the  same  time  it  is  to 
bie  observed,  that  the  words  <^  piomises  and  en- 
'*  gagements''  are  not  improperly  applied  to  the 
marriage  vow  itself,  which  is  prospective  in  its 
duities,  which  engages  for  the  performance  of 
future  offices  between  the  parties  'till  death  shall 
part  them,  and  to  which,  in  the  words  of  our 
Ulurgy,  it  plights  their  troth,  or  in  more  modem 
l^pguage,  pledges  iheir  good  faith  for  that  future 
performance.  I  feel  some  hesitation  in  acceding 
tQ  the  remark  that  the  paper  marked  No.  2.  is  at 
all  weakened  or  thrown  loose  by  the  mere  engage^ 
ment  of  secrecy,  which  seems  to  be  the  principal; 
if  not  the  sole  object  of  the  latter  paper,  though 
Mr.  Dabrymple  has  thrown  in  a  renewed  declaration 
of  his  marriage ;  that  reiterated  declaration,  though 
accompanied  with  a  promise  of  secrecy,  cannot^ 
upon  any  view  of  the  case,  be  considered  as  a  dis- 
claimer of  the  former.  An  engagement  of  secrecy 
is  perfectly  consistent  with  the  most  valid,  and 
even  with  the  most  r^ular  marriages.  It  fre- 
quently exists  even  in  them  from  prudential 
reasons ;  from  the  sam^  motives  it  almost  always' 
does  in  private  or  clandestine  marriages.  It  is 
only  an  evidence  against  the  existence  of  a  mar- 
riaige,  when  no  such  prudential  reasons  can  be' 

assigned 
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assigned  for  it,  and  where  every  thin^^  arising  from  dalrtmple  i^. 
the  very  nature  of  marriage,  caUs  for  its  pub*  '^'''^^"''^*' 
lication*  i  eth  juUf  is  1 1  • 

Such  is  the  najture  of  these  exhibits ;  first,  a 
promise ;  secondly,  that  promise  merged  in  the 
direct  acknowledgment  of  the  accomplished  fact } 
t^dly,  a  renewed  admission  of  the  fact  on  his 
side,  with  a  mutual  engagement  for  secrecy,  till 
the  proper  time  for  disclosure  ^ould  arrive. 

In  ^ese  papers,  as  set  up  by  MissGor^fon, 
resides  the  constitudon,  as  some  of  the  gentlemen^ 
w)io  have  been  examined,  call  it,  or  as  others  af 
them  term  it,  the  evidences  of  the  marriage  ^  for  it 
is  ^inatter  of  dispute  between  these  learned  persons^ 
whether  such,  papers,  when  free  from  all  possibly 
impeachment,  are  constihtentSf  or  merely  evidences 
of  marriage^  It  appears  to  be  a  distinction  not 
very  material  in  its  effects ;  because  if  it  is  to  be 
considered  that  such  papers,  so  qualified,  are  only 
to  be  treated  as  evidences^  yet  if  free  from  all 
possible  impeachments,  on  the  grounds  on  whi(^ 
the  law  allows  them,  as  evidences  to  be  impeached^ 
they  make  full  faith  of  the  marriage,  they  sustain  it 
as  efiectually^  as  if,  according  to  other  ideas,  they 
directly  constituted  it ;  they  have  then  become 
ftcBsumptiones juris  et  de  jure,  which  establish  the 
same  conclusion,  although  in  another  way* 

But  these  papers  must  be  taken  in  conjunction 
with  the  letters  which  may  controul  or  confirm 
them. — What  is  the  effect  of  the  letters?  In 
almost  all  of  them  Mr.  Dalrtmple  addresses  Miss 
Gord&n  as  his  wife,  and  describes  himscJf  as  her 
husband.  In  the  first  letter  he  insists  upon  it, 
that  Sihc  shaU  draw  upon  him  for  any  money  she 
QU^  stand  in  need  of,  **  for  it  is  her  right,''  and 

"  in 
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daletmplbo.  **  in  accepting  of  it  she  will  prove  her  acknow* 

^^**^'""'   "  ledgment  of  it."    Her  sister  he  calls  his  sister. 

i6th /iffy  1811.  This  letter  appears  by  the  post-mark  to  have  been 

written  before  No.  2,  and  therefore  has  been  said  to 
be  entirely  premature,  and  to  give  an  interpretation 
to  subsequent  expressions  of  the  like  kind. — But, 
non  constat  that  it  might  not  be  written  long  after 
the  undated  promise  by  which  the  parties  entered 
into  a  solemn   engagement   to    marry.    Verbal 
declarations^  similar  in  their  imports  to  the  c<m- 
tents  of  No.  2.,  might  have  passed,  fer  it  ci^  hardly 
be  conceived  that  such  a  paper  could  have  passed, 
without  many  preliminary  verbal  declarations  to 
the   same  effect.    People  do  not  write  in  that 
manner,  till  aft;er  they  have  talked  together  in 
the  same  style. — The  post-mark  on  the  letter. 
No.  4,  is  May  the  30th,  and  this  letter  refers  to 
what  passed  on  the  night  after  the  paper.  No.  2; 
bears  date ;  in  it,  he  says,  <*  You  are  my  wife,  to 
retract  is  impossible  and  ever  shall  be ;  I  have 
proved  my  legal  right  to  protect  you,  which  I 
^  have  most  ftdly  established :   nothing  in  this 
*«  world   shall    break    those    ties."    The  letter, 
No.  5,  has  these  expressions :    ^*  Remember  you 
**  are  mine :  that  God  Almighty  may  preserve  my 
•*  wife  is  the  prayer  of  her  husband.''   No.  6.  "  It. 
grieves  me  to  sufier  you  five  minutes  from  your 
husband;  nothing  can  change  my  sentiments, 
independent  even  of  those  sacred  ties  which 
"  unite  us. — Nothing  ever  can    or    should   (if 
•*  'twere  possible)  annul  them. — Put  that  con- 
"  fidence  in  me  which  your  duty  requires. — That 
♦*  God  may  ever  preserve  my  wife,  and  inspire  her 
^  with  the  purest  love  for  her  husband,  is  the  first 
••  wish  of  her  adoring  ———.**    No.  8.  "  I  have 

*^  received 
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^  received  letters  frcmi  town  which  s&y  that  Lord  dalhtmpls  ». 

•*  Stair  has  heaid  of  our  marriage/'     No.  19.  ^^"^'""' 

^*  Whatever  money  you  may  want  draw  on  me  i«th/»jy)8n. 

^  forwithoutscniple."  No.  13^ dated  J/a^ 29, 1805. 

^  Situated  as  you  are,  nothing  could  strengthen  the 

*<  ties  which  unite  us,  therefore  wish  it  not  to  be 

^  mentioned  that  you  are  my  wife  till  it  can  be 

^  done  without  injury  to  ourselves.    I  insist  upon 

*'  a  paper  acknowledging  yourself  as  my  wife." 

No.  14,  dated  June  10, 1805.  ''  Forward  to  me  the 

^<  paper  I  requested  in  my  last,  and  acknowledge 

«<  yourself  my  wife — that  as  we  are  not  immoilal 

'^  I  may  leave  you,  in  trust  of  a  friend,  the  small 

^  remains  of  what  was  once  a  tolerable  fortune ; 

^  you  can't  refuse  on  any  legal  grounds ;  do,  my 

**  dearest  wife,  forward  it."    In   No.  15,  dated 

June  S8,  1805,  he  says,  '^  I  would  not  give  up  the 

**  title  of  your   sister's   brother  for   any  consi* 

*<  deration.  Don't  deny  yourself  what  you  require,, 

<<  as  I  should  not  wish  my  wife  to  appear  in  any 

*^  thing  not  consistent  with  her  rank;    I  wiU. 

'<  arrange  before  my  departure  money-matters,,  so 

**  as  to  pve  you  every  opportunity  of  gratifying. 

«*  your  taste,  or  any  other  fancy."    In  the  letter 

marked  14,  he  asks  her  permission  to  go  abroad 

on  account  of  the  distress  of  his  afiairs.     <'  Willi 

you  allow  me  to  endeavour  by  a  short  absence. 

to  rectify  these  things  ?  In  asking  your  consent, 
^  I  humbly  conjure  you,  dearest  love,  to  pardon 
<<  me.-^I  solemnly  assure  you  I  will  not  be  absent 
^*  from  you  very  long." — In  another  part  of  this 
letter  he  points  out  the  period  of  four  months  as 
the  probable  duration  of  his  absence. 

Now  it  is  impossible  to  say  that  the  exhibits,. 
No.  $  ^d  )0,  are  at  9U  weakened  by  the  strong 

6  conjugal 
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DA1.RT11PLV1;.  conjugal  expredsions  contained  in  these  Icitters.— > 
ALETMFLK.  •p^^gj^  togethet  they,  in  their  plain  and  obvious 

ifitfa  jm^  1911.  tneaning,  import  a  recognition  of  an  existing  ihar- 
,  riage.     What  is  their  technical  meaning?  That 

information  we  must  obtain  from  the  learned 
persons  who  have  been  examined. — Mr.  ErsHntp 
Mr.  Hamlhriy  Mr.  Oragky  Mr.  Humey  and  Mr.  Ham^ 
say  J  are  all  clearly  of  opinion  that  they  are  *^  present 
"  declarations.^* — Mr.  Oy  is  equally  clear  that 
they  "  are  contracts  de  p?wsentiJ* — Sir  Udy 
Campbell  describes  them  as  <<  t^ry  espUcit  rhutual 
**  declarations  of  marriage  between  the  parties." — 
Mr.  Clerk  says  that  No.  3.  is  evidence  of  a  very 
high  nature  to  prove  that  "  a  marriage  had  bken 
"  contracted  by  the  parties;  it  is  ajhlt and ejcpScii 
•*  declaration  of  SL  contnct  de  pnesenti.**  "No.  10/' 
he  says,  ^^  imports  little  more  than  No.  9 ;  it  is 
"  importmtt  evidence  to  the  same  effect.**  Mr.  Cath- 
eart  and  Mr.  GilUes  who  hold  a  copula  in  all  cases 
necessary,  do  not  distinctly  say  under  which  class 
of  cases  the  present  falls. 

Upon  this  view  I  think  myself  entitled  to  lay 
aside,  at  least  for  the  present,  the  rules  of  law 
that  apply  to  ,  promises.  The  main  enquiry  will 
thus  be  limited  to  two  questions,  whether,  by  the 
law  of  ScoUand^  a  present  declaration  constitutes 
or  evidences  a  marriage  without  a  copula;  and 
secondly,  whether,  if  it  does  not,  the  present 
evidence  supplies  sufficient  proof  that  such  a  re- 
quisite has  been  complied  with. 

The  determination  of  the  first  question  must  be 
taken  from  the  authorities  of  that  country,  deciding 
for  myself  and  for  the  parties  entrusted  to  my  care, 
as  well  as  I  can,  upon  their  preponderance  where 
they  disagree,  and  feeling  that  hesitation  of  judg*: 
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ineDt  which  oufi^ht  to  accompany  any  opinion  of  DAtRYM*tt  r. 
mine  upon  pomts,  'which  divide  the  opinions  of  * 

persons  so    much   better   instructed,  in   all   the  i^thjtH^isu. 
learning  which  applies  to  th«m. 

The  authorities  to  which  I  shall  have  occasion 
to  refer  are  of  three  classes ;  firsts  the  opinions  of 
learned  professors  given  in  the  present  or  similar 
cases ;  secondly,  the  opinions  of  eminent  writers 
as  delivered  in  books  of  great  legal  credit  and 
weight;  and  thirdly,  the  certified  adjudication  of 
the  tribunals  of  Scotland  upon  these  subjects.  I 
need  not  say  that  the  last  class  stands  highest 
in  point  of  authority;  where  private  opinions, 
whether  in  books  or  writing,  incline  on  one  side, 
and  public  decisions  on  the  other,  it  will  be  the 
undoubted  duty  of  the  Court,  which  has  to  weigh 
them,  stare  decisis. 

Before  I  enter  upon  this  examination  I  will 
premise  an  observation,  from  which  I  deduce  a 
rule  that  ought,  in  some  degree,  to  conduct  my 
judgment ;  the  observation  I  mean,  is  this,  that 
the  Canon  Law,  as  I  before  have  described  it  to 
be,  is  the  basis  of  the  marriage  law  of  Scotland^  as 
it  is  of  the  marriage  law  of  all  Europe.  And 
whether  that  law  remains  entire^  or  has  been 
varied^  I  take  it  to  be  a  safe  conclusion,  that,  in  all 
instances  where  it  is  not  proved  that  the  law  of 
Scotland  has  resiled  from  it,  the  fair  presumption 
k,  tbsLt  it  continues  the  same.  Shew  the  variation, 
and  the  Court  must  follow  it ;  but  if  none  is  shewn* 
then  must  the  Court  lean  ^pon  the  doctrine  of  the 
ancient  general  law;  for  I  do  not  find  that  iS^co^/anef 
set  out  upon  any  original  plan  of  deserting  the 
ancient  matrimonial  law  of  Europe,  and  of  forming 
an  entire  new  code  upon  principles  hitherto  un* 
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Dalrtmple  v.  known  in  the  Christian   world.     It   becomes  of 
'  importancei    therefore,  to   consider  what   is   the 

16th  July  ]8ii.  ancient  general  law  upon  this  subject,  and,  on  this 

point,  it  is  not  necessary  for  me  to  restate,  that  by 
the  ancient  general  law  ofEurope^  a  contract  per 
*verba  de  prcesenU^  or  a  promise  per  verba  de  fuiuro 
cum  copuldf  constituted  a  valid  marriage  without 
the  intervention  of  a  priest,  till  the  time  of  the 
Council  of  Trentf  the  decrees  of  which  Council 
were  never  received  as  of  authority  in  Scotland* 

It  appears  from  the  case  of  Younger^  cited  by 
Sir  Thomas  Craig  * ,  that,  in  his  time,  the  practice 
upon  a  contract  de  prtesentif  was  the  same  in  ScoU 
land  as  it  continued  to  be  in  England  till  the 
period  of  the  Marriage  Act,  viz.  to  compel  the 
reluctant  party  to  a  public  celebration  as  matter 
of  order.  This  was  soon  discontinued  in  Scotland^ 
on  account  of  the  apparent  incongruity  of  com- 
pelling a  man  to  marry  against  his  will,  but  with  a 
solemn  profession  of  love  and  afiection  to  the  party 
who  compelled  him.  But  though  they  disc^ded 
the  process  of  compulsion  for  some  such  reason 
as  this,  which  is  stated  by  Mr.  fitime,  they  might 
still  consistently  retain  the  principle,  that  a  present 
consent  constituted  a  valid  marriage.  Whether 
it  was  retained,  is  the  question  I  have  to  examine, 
assuming  first  (as  I  have  done)  that  if  the  contrary 
is  not  shewn,  it  must  so  be  presumed. 

The  evidence  of  opinions  on  this  point,  taken 
in  this  and  similar  cases,  and  under  similar  au- 
thority, stands  thus :  —  Mr.  Erskine^  Mr.  Cragie, 
Mr.  Hamiltony  Mr.  Hume^  and  Mr.  Ramsay y  who 
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fcave  been  examined  upon  the  question  at  present  »al»tmpl»  v. 
before  the  Court,  are   all  clear  and   decided  in  ____ 
their   (pinions,  that  a  declaration  per  verba  de  leth/n^isn. 
prtBsenti  without  a  copula  does,  by  the  law  of  ScoU 
landj  constitute  a  valid  marriage.     I  will  not  enter 
into  an  examination  of  their  authorities  where 
they  agree  —  Oportet  discentem  credere^  though, 
where  authorities  differ,  it  is  a  rule  which  cannot 
be  universally  applied.    Still  less  shall  I  presume 
to  discuss  their  reasonings,  except  in  a  few  in- 
stances,  where,  however  desirous  to  follow,  I  find 
a  real  inability  to  accompany  them  to  their  con- 
clusions.    To  the  authorities  above  stated,  I  must 
add  the  opinions  of  the  learned  persons  examined 
upon  the  case  of  Beamsh  and  Beamish;  a  case 
which    came  before  this   Court  upon  a  similar 
question  of  a  Scotch  marriage  of  an  Englishman 
mth  a  Scotch  woman  in  the  year  I788,  and  in 
which  the  Court  of  Arches  to  which  it  was  ap- 
pealed, upon  the  informations  of  law  obtained  from 
the  learned  advocates  of  Scotland,  pronounced  for 
the  validity  of  the    marriage.     Mr.  John  Millar^ 
Professor  of  law  at  Glasgow^  there  said,  **  that,  by 
**  the  Jaw    of  Scotland^  the  ceremony  of  being 
*^  married  by  a  clergyman  was  not  necessary  to 
^  constitute  a  valid  marriage.    The  deliberate 
"  consent  of  parties,  entering  into  an  agreement 
'^  to  take  one  another  for  husband  ajid  wife,  was 
'*  sufficient  to  constitute  a  legal  marriage,  as  valid 
in  every  respect  as  that  which  is  celebrated  in 
the  presence  of  a  clergyman. — Consent  must 
be  expressed  or  understood  to  be  given  per 
^*  verba  de  prcesenti;  for  consent  de  JuturOy  that 
^*  is,  a  promise  of  marriage,  does  not  constitute 
**  actual  marris^.     By  the  Scotch  law,  the  delibe^ 
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DALtTMPLEv.  «  rate  consent  of  parties  constitutes  marriaffe.''— ^ 

Mr.  John  OrVf  in  his  deposition,  said  "  By  the  laws 

16th  j«/y  1811.  t(  oi Scotland^  a  solemn  acknowledgment  of  a  mar- 

^<  riage  having  happened   betweeii   the  parties, 
<<  whether  verbally,  or  in  writing,  is  sufficient  to 
<<  constitute  a  marriage,   whether   expressed  in 
''  verbis  de  prcesenU^  or  in  an  acknowledgment  that 
the  marriage  took  place  at  a  former  period.     A 
promise  followed  by  a  copula  would  constitute  a 
^«  valid  m^riage ;   and  a  written  instrument  con- 
taining not  a  consent  de  prcesenH^  but  only 
stating  that  the  parties  were  married  at  a  certain 
time,  or  even  a  solemn  verbal  acknowledgment 
to  this  effect,  although  no  actual  marriage  had 
<<  taken  place,  is  sufficient  to  constitute  a  marriage 
<«  by  the    law    of  Scotland.*^ — Mr.  Hume    said» 
*<  Marriage  is  constituted  by  consent  of  parties 
^^  to  take  or  stand  to  each  other  in  the  relation  of 
<'  husband  and  wife. — The    mode   or  form   of 
<*  consetit  is   not  material,  but   it  must   be  de 
"  preesentiJ^      Mr.  Ersldne    and    Mr.  Robertson 
agreed  in  saying,  <<  that  a  deliberate  acknowledge 
•<  ment  of  the  parties  that  they  were  married, 
"  though  not  containing  a  contract  per  verl^  de 
**  prcBsentiy  is  sufficient  evidence  of  a  marriage, 
^*  without  the   necessity  of  proving   the   actual 
**  celebration."    Mr.  CferA-,  MvnGiUieSj  and  Mr. 
Cathcart,  who  are  examined  in  the  present  case  on 
the  part  of  Mr.  l>aln/mplef  are  equally  clear  in 
their  opinions  on  the  other  side  of  the  question. 
Mr^Caj/  inclines    to   think   a  copula   necessary, 
"  although   well   aware  that  a  different   opinion 
"  prevails  among  lawyers  on  this  point" 

Sir  Ilai/  Campbell's  opinion  upon  this  important 
point,  which  the  Court  was  particularly  eager  to 

learn. 
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learOy  is»  through  some  inaccuracy  of  the  examiner,  DALRTMri.t«. 
transmitted  in  such  a  manner  as  to  leave  it  rather     ^'•""'^^ 
a  matter  of  question,  which  of  the  two  opinions  he  lath  ju^  kh. 
favours ;  for  in  the  former  part  of  the  deposition 
he  is  made  to  saj,  that  **  by  the  general  principles 
**  of  the  law  of  Sicotiandf  marriage  is  perfected  by 
^  the  mutual  consent  of  parties  accepting  each 
<^  other  as^  Imsband  and  wife/'    ^In-  words  so 
express    and    unqualified,,  pointing    tcK  nothing 
beyond  the  mutual  acceptance  of  the  parties,  as 
jperfectmg  a  marriage  without  reference  to  any 
future  act  as  necessary  to  be  done,  I  thought  I  had 
leceived  a  judgment  of  high  authority  in  favour  of 
the  ancirat  rule,  that  consent  without  a  concttbitus 
constitutes  a  marriage :  but  in  a  latter  part  of  the 
deposition,  he  lays  it  down,  that  this  acknowledg- 
ment ^per  t^rto  deprcesenti  must  be  attended  with 
personal  intercourse,  prior  or  subsequent ;  if  so,  it 
throws  a  doubt  upoa  the  precise  meaning  of  the 
former  position,  which  had   declared  a  marriage 
perfected  by  mere  mutual  acceptance.    *'  Without 
*♦  such  intercourse,"  Sir  Ilay  Campbell  szySf  **  they 
^  would  resolve  into  mere  stipulaHo  sponsalitia^ 
^  where  the  words  are  de  prcesentU  but  the  effect 
**  future/'— And  here  I  have  to  lament  the  diffi- 
culty I  find  in  following  so  highly  respectable  a 
jguide  to  the   conclusion,  on   account   <&  a  dis^ 
tinction  that  strongly  impresses,  itself  upon  my 
apprehension.     In  the   sUpdaJtio  sponsaUtia  the 
words  de  pnesenti  are  qualified  by  the  future  words 
that  follow,  and  whiqh  ijnpjy  something  more  is.ta 
be  done — a  public  marriage  to  take  place;  but 
in  the  case  supposed  of  a  clear  present  declaration, 
no  such  qualifying  expressions  occur  —  nothing 
pointing  to  firtare  acts  as  the*  fulfilment  of  a^ 

G^  3  present^ 
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dalr7mpl£  r.  present  engagement.    I  find  the  greater  difficulty 
^'"'^  in  ascertaining  the  decided  judgment  of  this  very 

i^ju/yisn.  eminent  person,  from  considering  an  opinion  of 

his  given  into  the  English  Court  of  Chancery  *, 
upon  a  requisition  from  that  Court,  and  on  which 
that  Court  acted  in  the  case  of  the  Scotch  marriage. 
In  that  c^^se,  the  case  of  the  marriage  of  Thomas 
Thomasson^  and  Catharine  Grierson^  the  opinion 
dated  August  18th  1781,  and  remaining  on  record 
in  Chancery,  states  a  present  contract  to  be  suffi- 
cient to  validate  a  marriage,  without  any  mention 
of  a  copula,  antecedent,  or  subsequent ;  the  known 
accuracy  of  his  judgment  would  never  have 
allowed  him  to  omit  this,  if  it  had  been  con- 
sidered by  him  at  that  time  a  necessary  ingredient 
in  the  validity* — I  might,  perhaps,  without  much 
impropriety^  be  permitted  to  add  another  legal 
opinion  of  equal  authority— the  opinion  of  a 
person,  whose  death  is  justly  lamented  as  one  of 
the  greatest  misfortunes  that  have  recently  visited 
that  country* — I  need  not  mention  the  name  of  the 
Lord  President  Blair,  upon  whose  deliberate  advice 
and  judgment  this  present  suit  has  been  asserted 
in  argument,  and  without  contradiction,  to  have 
been  brought  into  this  Court* 

Upon  this  state  of  opinions,  what  is  the  duty  of 
the  Court?  How  am  I  to  decide  between  con- 
flicting authorities?  For  to  decide  I  am  bound. — • 
Far  removed  from  me  be  the  presumption  of 
weighing  their  comparative  credit  j  it  is  not  for 
me  to  construct  a  scale  of  personal  weight 
amongst  living  authorities,  with  most  of  whom  I 
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am  acquainted  no  otherwise  than  by  the  degree  DAtnTMrLK  9. 
of  eminence  which  situation^  and  office,  and  public  __-__ 
practice,  and  reputation,  may  have  conferred  i6thJtiiyi8u. 
upon  them. — In  such  a  case  I  am  under  the 
necessity  of  quitting  the  proper  legal  rule  of 
estimating  pondere^  non  nvmero  ;  I  am  compelled 
to  attend  a  little  to  the  numerical  majority  (though 
I  admit  this  to  be  a  sort  of  rusticum  judicium)^  and 
finding  that  much  the  greater  number  of  learned 
persons  recognize  a  rule  consonant  to  that  which, 
in  ancient  times,  governed  the  subject  universally, 
I  think  I  am  not  qualified  to  say,  that  as  far  as  the 
weight  of  opinion  goes,  it  is  proved  that  the  law 
of  Scotland  has  innovated  upon  the  ancient  general 
rule  of  the  marriage  law  of  Europe.  It  appears  to 
me,  that  the  common  mode  of  expression  used  in 
Scotland,  which  is  constantly  recurring,  is  no  insig* 
nificant  proof  of  the  contrary  doctrine.  It  is 
always  expressed — Promise  cum  copuld,  tlie  copula 
is  in  the  ordinary  phrase,  a  constant  adjunct  to  the 
promise, — never  to  the  contract de  prttsentij  strongly- 
marking  the  known  distinction  between  the  two 
cases,  thit  the  latter  by  itself  worked  its  own 
eflfect,  and  that  the  other  would  be  of  no  avails 
unless  accompanied  with  its  constant  and  express 
associate. 

I  come  now  to  the  text  authorities  of  the  Scotch 
writers  : — ^the  first  to  whom  I  shall  refer  is  •  Craig^ 
It  does  not  appear  to  me,  that  he  is  of  great  autho- 
rity either  one  way  or  the  other :  he  admits  gene- 
rally that  the  question  of  marriage  is  not  htijus  in^ 
stitutt  propria,  sedjudicis  ecclestaMki,  and  the  casQ 
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luiRTMF&s  f$.  of  Younger^  which  he  cites  fron>  the  Court  of  the 
■^^  Lommissanes,  is  a  case  not  ot  a  declaration  de  prctf^ 

leth  Jtt/yi8ii.  serUij  but  of  a  promise  cum  coptdd;  unless,  therck 

fore,  it  is  previously  established,  that  a  promise 
cum  coptdd  converts  itself  in  all  respects,  and  in  all 
its  bearings,  into  a  contract  de  prcesenti  withont  a 
copula,  (which  certainly  it  does  in  the  Canon  Law, 
and  is.  so  recognized  in  the  majority  of  the  opinicms 
upon  the  law  of  Scotland),  it  is  no  direct  autho- 
rity \  and  the  conclusion  is  still  more  weakened, 
by  observing,  that,  in  that  case,  a  judicial  sentence 
of  the  Commissaries  had  been  actually  obtained, 
and  that  the  point  determined  by  the  common  law 
was  a  mere  question  of  succession  upon  legitilua^ 
tion,  which  may  depend  upcxi  many  considerations 
extrinsic  to  the  original  validity  of  the  marriage. 

A  more  pertijnent  authority,  and  of  higher  cobl- 
sideration,  is  Lord  Stahr,  an  ancestor,  I  presume,  of 
one  of  the  present  parties  -^i  a  person  whose,  learned 
labours  have  at  all  times  engaged  the  reverence  of 
Scotch  jurisprudence.  He  treats  of  this  very  quest> 
tion,  stating  it  as  a  question,  and  determines  it 
thus :  *  **  It  is  not  every  consent  to  the  married 
'^  state  that  makes  matrimony,  but  consent  depra^ 
•*  s^ti^  not  a  promise  defiOuro  matrimonio"  The 
marriage  consists  not  in  <<  the  promise  but  in  this 
present  consent,  whereby  they  accept  each  other 
as  husband  and  wife,  whether  by  words  expressly, 
or  tacitly  by  marital  cohabitation,  or  acknow- 
/*  ledgment,  or  by  natural  commixtion  where  there 
"  hath  been  a  promise  preceding,  for  therein  is 
<*  presumed  a  conjugal  consent  rfe  prcesenti,  but 


*  Siavr'%  Institut.  lib.  1.  tit.  4.  i  6. 
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*^  the  consent  must  specially  rdate  to  that  conjunc-  Dalrtmplkp. 
**  tion  of  bodies  as  being  then  in  the  consenter's     ^"^''^"' 
<<  capacity,  Qtherwise  it  is  void/'     I  shall  decline  leshJu^  isn. 
entering  into   the    distinctions   and   refinemisnts 
which  have  attempted  to  convert  the  obviously 
plain  meaning  of  this  passage  into  one  of  a  Very 
diflerent  import.   It  does  appear  to  me  to  establish 
the  opinion  of  this  very  learned  person  to  be,  that 
without  a  commixtion  of  bodies  immediately  foK 
lowing,  (though  in  all  cases  to  be  looked  to  as  pos* 
sible,  and  at  some  time  or  other  to  take  place,)  a 
present  valid  marriage  is  constituted  by  a  contract 
deprnpsenti. 

Sir  George  Mackinsie  *,  Lord  Advocate  under 
King  Charks  and  James,  the  Second,  whose  autho- 
rity carries  with  it  a  fair  proportion  of  weight, 
says  '*  Consent  de  pnesenti  is  that  in  which  mar- 
^*  riage  doth  consist.  Consent  de  Juturo  is  a  pro- 
^*  mise ;  this  is  not  marriage,  for  either  party  may 
**  Resik  rebus  integrisp*'-  manifestly  intimating  that 
this  could  not  be  done  imder  the  conseqt  de  pras^ 
senti. 

Another  authority  of  more  modern  date,  hut 
entitled  to  the  greatest  respect,  is  Mr.  Erskiney  a 
writer  of  institutional  law ;  by  him  it  is  expressly 
laid  down  t  that  <^  marriage  consists  in  the  present 
^*  CiHisent,^  whether  that  be  by  words  expressly,  or 
^'  tacitly,  by  marital  cohabitation,  or  by  acknow^ 
ledgment.  Marriage  may  without  doubt  be  per^ 
fected  by  the  consent  of  parties  declared  by 
writings  provided  the  writing  be  so  conceived  as 
to  import  a  present  consent/*  Nothing  upon 
the  direct  meaning  of  these  words  can  be  more 


^  Madantie.  Inatitut.  book  1.  tit.  6.  §  3.. 
i^|l^l.  tit.«.  §5. 

Clear, 
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DALftTMFLK  V.  cleBT,  tb^u  that  he  held  bodily  conjunction  not 
ALBYutLK.  jjg^ggjyy  jjj  ^  prescttt  contfact     The  very  note 

16th  Jti{|^  1811.  of  the  anonymous  editor,  to  whom,  as  an  anony- 
mous editor,  no  authority  can  be  allowed,  what- 
ever may  be  the  weight  that  really  belongs  to 
it,  admits  this ;  for  he  says,  '*  From  the  later  deci- 
<<  sions  of  the  Court,  there  is  reason  to  doubt,  if  it 
**  can  now  be  held  as  law,  that  the  private  declara- 
••  lions  of  parties,  even  in  writing,  are  per  se  equi- 
*^  valent  to  actual  celebration  of  marriage ;''  ad- 
mitting, by  that  mode  of  expression,  that  such 
was  the  doctrine  of  the  text  and  of  the  times 
when  it  was  composed.  Mr.  Clerk  says,  *^Ae  cofir 
"  siders  the  doctrine  to  be  incorrect^^^  thereby  like- 
wise admitting  it  to  be  the  doctrine  contained  in 
these  words. 

I  am  not  enabled  to  say  how  far  Mr.  Hutcheson*% 
book  can  be  considered  as  a  work  of  authority.  It, 
however,  carries  with  it  most  respectable  creden- 
tials, if  it  be  true,  what  has  been  asserted  in  the 
argument,  that  it  has  been  sanctioned  by  the  ap- 
probation of  several  of  the  Judges  of  Scotland^  and 
particularly  of  Sir  Ilay  Campbell^  who  refers  to  it  in 
his  deposition  as  a  book  of  credit,  and  under  whose 
patronage  it  is  published,  and  to  whose  perusal  it 
is  said  to  have  been  submitted  previously  to  its  pub- 
lication. His  statement  of  the  law  of  Scotland  is 
full  and  explicit  in  favour  of  the  doctrine,  that 
private  mutual  declarations  require  no  bodily  con- 
summation to  constitute  a  marriage.  He  says  that 
the  ancient  principle  to  this  efiect  has  been  happily 
retained  in  the  law  of  Scotland^  speaking  with 
similar  feelings  of  attachment  to  it,  which  are  ob^ 
servable  in  our  Swinbum,  when  he  talks  of  the  £Le- 
pealing  Statute  of  Edward  VL  as  being  worthily 

and 
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imdjbr  good  reasons  enacted^  though  a  regard  to  DALHTitptE  n. 
domestic  security  has  induced  us  to  extinguish  it  '''*' 

entirely  in  this  part  of  the  island  by  the  legislative  i^h/trfy  i«u. 
provisions  of  later  times.    Mr.  Hutckeson  mentions 
it  as  a  fact,  that  in  the  case  of  M*Adam  against 
Walker i  none  qfthejudges^  xvho  dissented  from  the 
judgment^  disputed  that  doctrine  of  the  kttv.     His 
testimony  to  such  a  fact  is  equivalent  to  that  of 
any  person  of  unimpeached  credit  —  even  to  that 
of  Lord  Stair  or  Mr.  Erskine;  he  has  asserted  it 
in  the  face  of  his  profession  and  the  public,  and  at 
the  hazard  of  being  contradicted,  if  he  has  stated 
it  untruly,  by  the  united  voice  of  the  whole  bench 
and  bar  of  his  country. 

In  support  of  the  opposite  opinion,  no  ancient 
writer  of  authority  has  been  cited.     The  only 
writer  named,  is  of  very  modern  date,  Lord  KaimeSy 
a  man  of  an  ingenious  and  inquisitive  turn  of  mind, 
and  of  elegant  attainments,  but  whose  disposition, 
as  he  admits,  did  not  lead  him  to  err  on  the  side  of 
excessive  deference  to  authority  and  establishment. 
The  very  title  of  his  book  is  sufficient  to  excite  cau- 
tion ;  "  EttundatUms  respecting  the  law  qf  Scotland** 
may  seem  to  imply  rather  proposed  improvements 
than  expositions  of  the  exiisting  law.     He  says,  in 
his  preface,  that  "  he  brings  into  the  work  the 
^^  sceptical  spirit,   wishing    and    hoping  to  ex* 
*^  cite  it  in  others,   and   confesses   that  he  had 
**  perhaps  indulged  it  too  much."    But  supposing 
that  it  is  liable  to  no  objection  of  this  kind,  the 
whole  of  his  chapter  on  these  subjects,  so  far  as 
this  question  is  concerned,  relates  entirely  to  the  ef- 
fect of  2^  promise  dejuturo  cum  copuldj  which  has  no 
application  to  the  present  case,  unless  it  is  assumed, 
that  this  amounts  to  the  same  thing  identically  in 

law. 
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dalkymfuk  9.  laW|,  to  all  intents  and  purposes,  as  a  contract  €le 
daletmfv^.  prtesenti^  I  must  add  that  his  extreme  inaccuracy, 
16th /ii4;  181  u  in  what  he  ventures^to  state  with  respect  both  to 

the  ancient  Canon  Law  and  to  the  modem  English 
Law,  tends  not  a  little  to  shake  the  credit  of  his 
representations  of  all  law  whatever.  In  this 
chapter  *  he  asserts  that  by  the  present  law  ofEng- 
lanck  a  mutual  promise  of  marriage  de  jvJtwro  is  a 
good  foundation  to  compel  a  re£ract(»7  party  to 
complete  the  marriage,  by  process  in  the  Spirituial 
Court.  I  mean  no.disrepect  to  the  memory  of  that 
ingenious  person,  when  I  say,  that  it  is  an  extra- 
ordinary fact  that  it  should  have  been  a  secret  to 
any  man  of  legal  education  in  any  part  of  thk 
island,  that  the  law  of  England  has  been  directly 
the  reverse  for  more  than  half  a  century. 

No  other  reference  to  any  known  writer  of  emXr 
nence  is  produced ;  it  is  easy,  therefore,  to  strike 
the  balance  upon  this  class  of  authorities ;  they 
are  all  in  one  scale,  a  very  ponderous  mass  on  one 
side,  and  totally  unresisted  on  the  other. 

I  come,  thirdly,  to  the  last  and  highest  class  of 
authorities,  that  of  cases  deqided  in  the  ScQtch 
tribunals.  —  Many  of  these  have  been  alluded  ta  in 
the  learned  expositions,  which  have  been  qyoted, 
but  such  of  them  (and  they  are  not  few  ia  num- 
ber) as  apply  to  the  cases  of  promises  de  juturo 
cum  copuld  I  dismiss  for  the  present,  observing 
only,  that  if  a  promise  of  this  kind  be  equivalent 
to  a  contract  deprcesenti  ntuUsJinibuSy  the  result  of 
those  cases  appears  to  me  strongly  to  incline  to 
the  conclusion  deduced  from^  the  two  former 
classes  of  authority. 

'  — r 
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With  regard  to  decided  cases,  I  must  observe  DAtttM^t*  v. 
generally,  that  very  few  are  to  be  found,  in  any  ad-      ^''*^*""* 
ministration  of  law  in  any  country,  upon  acknow-  leth/n^isu. 
ledged  and  settled  rules.     Such  rules  are  not  con- 
troverted by  litigation,   they  are   therefore   not 
evidenced  by  direct  decision :  they  are  found  in 
the  maxims  and  rules  of  books  of  text-law.     It 
would  be  difficult,  for  instance,  to  find  an  English 
case  in  which  it  was  directly  decided,  that  the 
heir  takes  the  real,  and  the  executor  the  personal 
estate ;  yet  though  nothing  can  be  more  certain,  it 
is  only  incidentaUy>  and  obiter^  that  such  a  matter 
can  force  itself  upon  any  recorded  observation  of  a 
Court;  equally  difficult  would  it  be  to  find  alitigated 
case  in  the  Canon  Law,  establishing  the  doctrine, 
that  a  contract  per  verba  de  prtesenH  is  a  present 
marriage,  though  none  is  more  deeply  radicated  in 
that  law. 

The  case  of  Cochrane  versus  JEdmonston,  before 
dre  Court  of  Session  in  the  year  1804,  was  a  case 
of  contract  depnesenHj  and  of  this  I  shall  take  the 
account  given  by  Mr.  Clerk.  The  Court  there  held, 
**  that  a  written  acknowledgment  de  prcesenH  was 
^*  sufficient  to  constitute  a  marriage.  Hie  interlo- 
**  cutor  of  the  Lord  Ordinary,  which  the  Court  ad- 
*'  hered  to>  rests  upon  the  consent  of  parties  to 
**  constitute  a  marriage  de  prcesenH  without  refer- 
^*  ring  to  the  copula.'*  Mr.  Clerk  says,  *'  he  can- 
^'  not  suppose  the  Court  overlooked  the  very  ma^ 
**  terial  circumstance  of  the  copula^*'  which  did 
exist  in  that  case,  and  which  he  says  ^*  would  have 
**  been  sufficient  with  a  bare  promise  to  bind  the 
*'  man  to  marriage." — I  find  great  difficulty  in  ac- 
ceding to  this  observation,  particularly  when  it  is 
stated  that  the  Court  adhered  to  the  interlocutor, 

which 
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^DA*RrM"«''*  which  expressed  the  directly  contrary  doctrine, 

and  even  if  it  had  not  so  done,  it  appears  to  me  to 


16th  jtt^  1811.  bean  inaccuracy  too  striking  to  attribute  to  that 

Courts  that  they  should  have  declared  consent  de 
prcesenti  sufficient,  without  express  mention  of  the 
copula^  if  they  had  thought  it  a  necessary  ingre* 
dient  in  the  validity  of  the  marriage.  What 
Mr.Clerk  says  of  his  disposition  to  advise  an  ap- 
peal, in  particular  cases,  is  not  necessary  to  be  no^ 
ticed  in  the  present  consideration,  which  regards 
only  actual  decisions,  and  not  private  opinions, 
however  respectable.  He  admits  expressly,  that 
on  the  evidence  of  the  report,  he  thinks  it  at  least 
highly  probaUe,  that  some  such  doctrine^  as  that 
held  by  Mr.  Erskine,  was  laid  down  in  that  case  by 
the  Judges. 

The  next  case  which  I  shall  mention  is  that  of 
Taylor  and  Kello^  which  occurred  in  I786.    This 
was  an  action  of  declarator  of  marriage  instituted 
by  Patrick  Taylor  against  Agnes  KellOf  and  was 
grounded  on  a  written  acknowledgment  in  the  foU 
lowing  words :  « I  hereby  declare  you,  Patrick 
"  Taylor^  in  Birkenshaw^  my  just  and  lawful  hus- 
"  band,  and  remain  your  affectionate  wife,  Agnes 
"  Kello.*^    Kello  dehveved  this  written  declaration 
to  Tc^lor^  and  received  from  him  another  mutatis 
mutandis  in  the  same  terms,  which  she  afterwards 
destroyed.     There  was  no  sufficient  evidence  to 
support  the  conctibitus,  but  the  Report  states,  that 
the  Courts  in  its  decision,  held  this  to  be  out  qf  Oie 
question.     The  Commissaries  "  found  the  mutual 
obUgations  relevant  to  infer  marriage  between 
the  parties,  and  found  them  married  perscms 
accordingly.*'     This  sentence  was  affirmed  by 
the  Court  of  Session,    though  that  Court  was 
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iimch  divided  upcm  the  occasion,  some  of  the  balrtmpli  9. 
Judges  considering  the  declaration  as  merely  in-  ' 

tended  to  signify  a  willingness  to  enter  into  a  lech  Jn/yieu. 
regular  marriage;  but  a  minority  of  the  Court 
thought,  in  conformity  to  the  judgment  of  the 
C!ommissarieSy  that  the  marriage  was  sufficiently 
established.  This  sentence  was  reversed  by  the 
House  of  Lords,  but  upon  the  express  grounds 
that  neither  of  the  parties  understood  the  papers 
respectively  signed  by  them  to  contain  a  final 
agreement  to  consider  themselves  as  married  per^ 
sons;  on  the  contrary  it  was  agreed  that  the 
writing  was  to  be  delivered  up  whenever  it  was 
demanded :  The  whole  subsequent  conduct  of  the 
parties  proving  this  sort  of  agreement. 

It  appears  then  that  this  was  not  considered  by 
the  House  of  Lords  an  irrevocable  contract,  such  as 
that  of  marriage  is  in  its  own  nature,  from  which  the 
parties  cannot  resile  even  by  joint  consent,  much 
less  on  the  demand  of  one  party  only.  This  case,  I 
think,  goes  strongly  to  affirm  the  doctrine,  that  an 
irreoocabk  contract  de  pnesenti  does  of  itself  consti- 
tute a  legally  valid  marriage.  Mr.  Cathcart  admits, 
in  his  deposition,  that  this  sentence  of  the  Commis- 
saries, confirmed  by  the  Court  of  Session,  would 
have  been  a  decision  in  favour  of  the  doctrine,  that 
a  contract  de  prcesenU  constitutes  a  marriage,  if  it 
had  not  been  reversed  by  the  House  of  Lords.  But 
as  it  was  clearly  reversed  upon  other  grounds,  the 
authority  of  the  two  Courts  stands  entire  in  favour 
€f  the  doctrine.  Mr.  Gillies  thinks  the  reversal 
hostile  to  the  doctrine,  but  he  has  not  favoured 
the  Court  with  the  grounds  on  which  he  entertains 
this  opinion.  Mr.  Clerk  contents  himself  with  say- 
ing,  that  the  doctrine  is  not  recognized :   most . 

assuredly 
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DALRTMftE d.  assuredly  it  is  not  disclaimed;  on  the  contiBfji 
.'  the  presumption  is,  that  if  the  contract  had  been 


16th /H/y  1811.  considered  irrevocable^  the  House  of  Lords  would 

have  attributed  to  it  a  very  different  effect. 

In  the  case  of  IngSs  against  Robertson^  which 
was  decided  in  the  same  year,  the  Commissaries- 
sustained  a  marriage  upon  a  contract  de  prcesenU^ 
and  tliis  sentence  was  affirmed  by  the  Court  of 
Session  upon  appeal,  and  afterwards  by  the  House 
of  Lords.  The  accounts  vary  with  respect  to  the 
proof  of  concuBitus  in  this  case,  which  renders  it 
doubtful  whether  the  decision  was  grounded  on 
the  acknowledgment  only,  or  referred  likewise  to 
the  copula.  If  it  had  no  such  reference,  then  it  is 
a  case  directly  in  point :  but  if  it  had,  it  certainly 
cannot  be  insisted  upon  as  authority  upon  tlie 
present  questioa. 

The  case  of  Ritchie  and  WaUace^  which  was 
before  the  Court  of  Session  in  VJQ%  is  not  reported 
in  any  of  the  books,  but  is  quoted  by  Mn  Hamilton, 
who  was  of  counsel  in  the  cause.  It  was  the  case 
of  a  written  declaration  of  an  existing  marriage^ 
hut  accompanied  with  a  promise  that  it  should  be 
celebrated  in  the  church  at  some  JvJtwre  and  con^ 
venient  time.  This  very  circumstance  of  a  provi- 
sion for  a  future  public  celebration  might  of  itself 
have  raised  the  question,  in  the  minds  of  some 
Judges,  whether  these  acknowledgments  could  be 
considered  as  relating  to  a  matrimonial  contract 
already  formed  and  perfected  in  the  contemplation 
of  the  parties  themselves  ;  and  this  is  sufficient  to 
account  for  the  diversity  of  the  opinion  of  the 
Judges  upon  the  case,  without  resorting  to  any 
supposed  difierence  of  opinion  on  the  general  prin« 
ciple  of  law  now  controverted*    The  woman  was 
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pregnant  by  the  man  when  she    received   this  daieymplb  « 
written  declaration  from  him,  but,  as  I  understand   ^^''*^''^^»- 
tlie  case,  nothing  rested  in  judgment  upon  this  i^^hjuiyisii. 
fact ;  for  Mt.  Hamilton  says,  the  woman  founded 
on  ike  written  acknowledgment  as  a  declaration  de 
prcesenti  constituting  a  marriage^  which  conclu- 
sion of  law  was  controverted  by  the  man ;  but  the 
Courty  by  a  majority  of  six  Judges  to  three,  found 
the  acknowledgment  libelled^  relevant  to  infer  ike 
marriage. 

The  case  of  M^Adam  against  Walker  (13th  of 
Nwember  1806),  which  underwent  very  full  dis- 
cussion, is  by  all  parties  admitted  to  be  a  direct  de* 
cision   upon  the  point,  though  it  was  certainly 
attended  with  some  difierence  of  opinion  amongst 
the  Judges  by  whom  it  was  decided.     In  that  case 
EUzabeth  Wcdker  had  cohabited  with  Mr.  M^Adam, 
and  borne  him  two  daughters.     In  the  presence  of 
several  of  his  servants,  whom  he  had  called  into  the 
room  for  the  purpose  of  witnessing  the  transaction, 
he  desired  EUzabeth  Walker  to  stand  up  and  give 
htm  her  hand ;  and  she  having  done  so,  he  said, 
"  This  is  my  lawful  wife,  and  these  my  lawful 
•*  children.*'     On  the  same  day,  without  having 
been  alone  with  Walker  during  the  interval,  he 
put  a  period  to  his  existence.    The  Court  held  the 
children  to  be  legitimate.     It  appears  clearly  that, 
in  this  case,  there  had  been  a  copula  antecedent, 
though  none  could  have  taken  place  subsequent  to 
the  declaration  :  It  could  not  therefore  have  been 
upon  the  ground  of  want  of  copula  that  Sir  Hay 
CampbiU^  who  holds  a  prior  copula  as  good  as  a 
subsequent  one,  joined  the  minority  in  resisting 
that  judlgment.    It  is  stated  by  Mr.  Hutcheson,  as 
a  matter  of  fact,  that  <<  none  of  the  Judges  dis« 
VOL.  II.   /  H  **puted 
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dalrtmplk  ».  '*  puled  the  law,"  but  there  were  other  groimds  of 

'''''    dissent  arising  out  of  the  circumstances  of  the  case, 

»6thj»/ifi8M.  unconnected   with   the    legal   question.     •*  The 

Judges    entertained   doubts  of  the    sanity  of 

Mr. M^Adam  at  the  time  of  the  marriage; 
**  they  considered  also,  that  when  he  made  the 
*'  declaration  he  had  formed  the  resoluti6n  of 
**  suicide,  and  therefore  did  not  mean  to  live  with 
^<  the  woman  as  his  wife."  It  is  said  that  this 
decision  of  the  Court  of  Session  is  appealed  from, 
and  therefore  cannot  be  held  conclusive  upon  the 
]f>oint.  At  any  rate  it  expresses  the  judgment  of  that 
Court  upon  the  principle,  and  the  appeal,  what- 
ever the  ground  of  it  may  be,  does  not  shake  the 
respect  which  I  owe  to  that  authority  whilst  it 
exists  unshaken. 

I  might  here  call  in  aid  the  numerous  cases 
where  promise  cum  copuld  has  been  admitted  to 
constitute  a  marriage,  if  the  rule  of  the  Canon 
Law,  transfused  into  the  law  of  Scotland^  be  sound, 
iiisA  copula  converts  a  promise  de  Jiituro  into  a 
contract  de  prcesenH.  If  it  does  not,  if  copula  is 
required  in  a  contract  de  pmsenti,  what  intelligible 
difference  is  there  between  the  two — between  st 
promise  de  Jiituro  and  a  contract  de  prasenti?  — 
None  whatever.  They  stand  exactly  upon  the 
same  footing. — A  proposition,  I  will  venture  to 
say,  never  heard  of  in  the  world,  except  where 
positive  regulation  has  so  placed  them,  till  these 
recent  controversies  respecting  the  state  of  the 
marriage  law  of  Scotland. 

I  might  also  advert  to  the  marriages  at  Gretna 
Greetij  where  the  blacksmith  supplies  the  place  of 
the  priest  or  the  magistrate.  The  validity  of  these; 
marriages  has  been  aflSrmed  in  England  upon  the 

Certificates 
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cettificates  of  Scotch  law,  withdut  reference  to  any  DAL»Tiii.it  v. 
9iCt  of  consummation,  for  such  I  think  was  clearly  ^^^*^''^^'- 
the  exposition  of  the  law  as  contained  in  the  opi,  ?§;h  jnz^isi,, 
nion  of  Sir  Hay  Campbell^  upon  which  the  English 
Court  of  Chancery  founded  its  decision  in  the  case 
of  Grierson  and  Grierson. 

What  are  the  cases  which  have  been  produced 
in  contradiction  to  this  doctrine  ? — As  far  as  lean 
judge,  none, — except  cases  similar  to  those  which 
have  been   already  stated,    where    the  superior 
Court  has  overruled  the  decisions  of  the  Court  be^ 
low,  and  pronounced  against  the  marriage,  upon 
grounds  which  leave  the  principle  perfectly  unw 
touched. — The  case  of  McLanchlan  contra  Dob^ 
son,  in  December  1706,  was  a  case  of  contract  j»ar 
verba  de  prcesenti  where  there  was  no  copula,  in 
which  the  Commissaries  declared  for  the  validity  of 
the  marriage,  and  the  interlocutor  was  altered  by 
the  Court  of  Session.     But  upon  what  grounds 
was  that  sentence  reversed  ?  Mr.  Huiclieson  states, 
that  **  the  Court  did  not  think  there  was  sufficient 
**  evidence  of  a  real  de  prcesenti  matrimonial  con- 
"  sent"    Mr.  Hume  says,  ^*  the  conduct  of  the 
"  parties  had  been  variable  and  contradictory  j** 
and  Sir  Ilay  Campbell  says,  "  there  were  circum-> 
"  stances  tending  to  shew  that  the  parties  did  not 
"  truly  mean  to  live  together.**  The  dicta  of  Lord 
Justice  Clerk  McQueen  have  been   quoted  and 
n)uch  relied  uppn  ;  but  I  must  observe,  that  they 
come  before  the  Court  in  a  way  that  does  not  en- 
title them  to  much  judicial  weight :  they  are  stated 
by  Mr.  Oerk  to  be  found  in  notes  of  the  hand^ 
wfitjog  of  Mr.  Henry  Erskine,  who  is  not  himself 
examined  for  the  purpose  of  authenticating  them, 
although   interrogatories  are  addressed  to  othet' 

n  2  person^ 
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dalrtmplb  v.  persons  with  respect  to  other  legal  authorities,  for 

which  they  are  much  less  answerable.    They  are 


leth  j«^i8ii.  taken  very  briefly,  without  any  context,  nor  is  it 

stated  in  what  manner,  whether  in  the  form  of 
discussion  or  decision,  they  fell  from  that  learned 
Judge.  He  is,  however,  made  to  say, "  The  case  of 
**  M^Lauchlan  against  Dabson  is  new,  but  the  law 
<<  is  old  and  settled.  Two  facts  admitted  hinc  indCf 
^<no  celebration,  no  concubituSj  nor  promise  <^ 
«  marriage  followed  by  copula ;  contract  as  to 
**  land  not  binding  till  regulady  executed,  unless 
^<  where  res  non  sunt  integral  J'  This  proposition 
that,  ^<  contract  as  to  land  not  binding  till  regu- 
<*  larly  executed,*'  proves  little,  because  it  may 
refer  to  rules  that  are  confined  to  agreements  re- 
specting that  species  of  property,  and  even  with 
r^ard  to  that  species  of  property  the  contract  may 
be  sufficiently  executed  by  the  sdgning  of  articles 
or  deeds,  though  there  is  no  entry  upon  the  land. 
<<  A  promise  without  copula  locus posnitentue —  even 
<<  verbal  consent  de  prcesenti  admits  pcenitentiOy*^ 
— that  is  the  matter  to  be  proved.  <<  Form  of  con- 
<<  tracts  contains  express  obligation  to  celebrate ; 
<^  till  that  done  either  party  may  resile." — The 
reason  is  that  these  same  forms  contain  words 
which  qualify  the  present  engagement  by  giving 
them  a  inere  promissory  effect.  *<  Private  consent 
*^  is  not  the  consensus  the  la^  looks  to.  It  must 
<^  be  before  a  priest  or  sometkmg'  equivalent ;  they 
^*  must  take  the  oath  of  God  to  each  other ;"  this 
y  may  be  done  in  private  to  each  other,  as  it  actually 

was  done  in  the  case  of  Lord  Fitzmaurice :  *'  a  pre- 
sent consent  not  followed  by  any  thing  may  be 
mutually  given  up,  but  if  so,  it  cannot  be  a  mar- 
riage/* To  be  sure  if  the  propositions  contained 
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in  these  dicta  are  correct,  if  it  be  true  that  a  con-  dalktmple  v« 
tract  de  prcesenti  may  be  mutually  given  up,  then     ^"^''"''* 
certainly  it  cannot  constitute  a  marriage  j  but  that  ic*  /»%<  len 
is  the  very  question  which  is  now  to  be  determined 
upon  the  comparative  weight  of  authorities ;  I 
admit  the  authority  of  Lord  Braxfield^  deliberately 
and  directly  applied  to  any  proposition  to  which 
his  mind  was  addressed,  to  be  entitled  to  the 
highest  respect ;  but  I  have  already  adverted  to 
the  loose  manner  in  which  tliese  dicta  are  attri- 
butable to  him,  and  it  is  certainly  a  pretty  strong 
circumstance  against  giving  full  effect  to  these 
dicta  so  introduced,  without  cbntext  and  without 
authentication,  that  Lord  Brcuvfieldj  as  Lord  Ordi- 
nary, refused  the  Bill  df  Advocation  in  the  case  of 
Tajflor  and  KeUo  complaining  of  the  sentence  of 
the  Consistorial  Court,  which  found  *<  mutual  obli- 
**  gations  relevant  to  infer  a  marriage/' 

The  other  case  that  has  been  mentioned,  is  that 
of  M<^/nne^  against  Mor^,  which  came  before  the 
House  of  Lords  upon  appeal  in  the  year  1782. 
The  facts  therein  were,  that  the  man,  at  the 
woman's  desire,  had  signed  the  acknowledgment 
not  for  the  purpose  of  making  a  marriage^  but 
merely  as  a  colour  to  serve  another  and  different 
purpose  mutually  concerted  between  them,  namely, 
that  of  preventing  the  disgrace  arising  from  the 
pr^nancy  of  the  woman.  The  Commissaries  and 
the  Court  of  Session  had  found  the  facts  relevant 
to  infer  a  marriage,  but  the  House  of  Lords,  con- 
sidering the  transaction  as  a  mere  blind  upon  the 
world,  and  that  no  alteration  of  th#^  status  persa* 
narum  was  ever  intended  by  the  parties  themselves, 
reversed  the  sentence,  and  pronounced  against  the 
marriage. 

H  S  I  am 
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dalrymplb  v4      I  am  not  aware  of  any  other  decided  cas6» 

1  which  have  been  produced  against  the  proposition^ 

i^t^ju^isii.  that  a  contract  de  prcesenti  (be  it  in  the  way  of 

declaration  or  aSkrumledgment)  constitutes^  or,  if 
you  will,  evidences  a  marriage.  It  strikes  me,  upon 
viewing  these  cases,  that  such  of  them  as  are  de*^ 
cided  in  the  affirmative,  have  been  adjudged 
directly  upon  this  principle^  and  that  where  they 
have  been  otherwise  determined*  it  turns  out  that 
they  have  rested  upon  specialties^  upon  circum- 
fitances  which  take  them  out  of  the  common  prin- 
ciple, and  produce  a  determination  that  they  do 
.not  come  within  it.  If  they  do  not  go  directly  to 
the  extent  of  affirming  the  principle,  they  at  least 
imply  a  recognition  of  it,  a  sort  of  tacit  assent  and 
submission  to  its  authority,  an  acknowledgment  of 
its  being  so  deeply  intrenched  in  the  law,  as  not 
to  be  assailable  in  any  general  and  direct  mode  of 
attack.  The  exceptions  prove  the  rule  to  a  certain 
degree.  It  was  proved  in  all  those  cases  where 
there  was  a  judgment  apparently  contradictory, 
that  in  truth  they  were  not  real  matrimonial  con- 
tracts deprcBsenti,  The  effect  was  not  attributed 
to  them,  because  they  were  not  considered  as  such 
contracts  I  cannot  but  think,  that  when  case 
upon  case  came  before  tlie  House  of  Lords^  in 
which  that  principle  was  constantly  brought  before 
their  eyes,  they  would  have  reprobated  it  as  vicious 
if  they  had  deemed  it  so,  instead  of  resorting  to 
<yrcumstances  to  prove  that  the  principle  could 
not  be  applied  to  them,  I  may,  without  impro** 
priety,  add,  that  the  Lord  Chancellors  oi  England 
have  always,  as  I  am  credibly  informed,  in  stating 
t;heir  understanding  of  Scotch  law  upon  such  sub- 
jects to  the  House   of  Lords,  pai:ticular]y  Lord 
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TJbir&m;,  been  anxious  to  hold  out  that  law  to  be  daiktmpi.b  r. 
strictly  confonnable  to  the  canonical  principles,   ^^^*^*'^"- 
and  have  scrupulously  guarded  the  expressions  of  ^^^  ^^y  isii* 
the  public  judgments  of  the.  House,  against  the 
poasiUe  imputation  of  admitting    any   contrary 
doctrine. 

Upon  the  wl^ole  view  of  the  evidence  applying 
to  this  point,  looking  first  to  the  rule  of  the  general 
matrimonial   law  of  Europe^  —  to  the  principle 
which  I  venture  to  assume,  that  such  continues 
to  be  the  rule  of  Scotch  matrimonial  law,  where 
it  is  not  ^hewB-  that  that  law  has  actually  resiled 
irom  it,  -—to  the  opinions  of  eminent  professors  of 
that  law,*— to  the  authority  of  text  writers,  and  to 
the  still  higher  authority  of  decided  cases  (even 
without  calling  in  aid  all  those  cases  which  apply 
a. similar  rule  to  a  promise ^ci^m  copuld)  1  think 
that  being  compelled  to  pronounce  a  judgment 
<upon  this  point,  I  am  bound  to  say,  that  I  enter- 
tain as  confident  an  opinion  as  it  becomes  me 
to  do,  that  the  rule  of  the  law  of  Scotland  remains 
unshaken  ;  that  the  contract  de  prcesenti  does  not 
require  consummation  in  order  to  become  ^^  very 
".matrimony  j*'  that  it  does,  ipsofacto^  et  ipso  jure, 
constitute  the  relation  of  man  and  wife.     There 
are  laamed  and  ingenious  persons  in  that  country, 
who  appear  to  think  this  rule  too  lax,  and  to  wish 
to  bring.it  somewhat  nearer  to  the  rule  which 
England  has  adopted;  but  on  the  best  judgment 
which  I  can  form  upon  the  subject,  it  is  an  attempt 
against  the  general  stream  of  the  law,  which  seems 
to  run  in  a  direction  totally  different,  and  is  not  to 
be  diverted  from  its  course  by  efforts  so  applied* 
If  it  be  fit  that  the  law  of  Scotland  should  receive 
3n  alteration,  of  which  that  country  itself  is  the 
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dalrtmpli  v.  best  judge,  it  is  fit  that  it  should  receive  tbSBt 
Dalrymfle.  alteration  in  a  different  mode  than  that  of  mere 

i6thjii/yi8ii.  inteq)retation. 

When  I  speak  of  a  contract,  I  mean  of  course 
one  that  is  attended  with  such  qualifications  as  the 
law  of  Scotland  requires  for  such  a  contract,  and 
which  in  truth  appear  to  me  to  be  very  little  more 
than  what  all  law  requires  for  all  contracts  of  eveiy 
description,  and  without  which  an  apparent  con- 
tract upon  any  subject  is,  in  truth,  no  contract  at 
all ;  for  having  been  led,  by  the  manner  in  which 
these  qualifications  are  sometimes  described,  to 
suppose  at  first,  that  they  were  of  a  peculiar  and 
characteristic  nature,  I  really  cannot,  upon  con- 
sideration, discover  in  them  any  thing  more  than 
the  ordinary  qualifications  requisite  in  all  contracts. 
It  is  said  that  the  marriage  contract  must  not  he 
extorted  by  force  or  fraud.  Is  it  not  the  general 
law  of  contracts,  that  they  are  vitiated  by  proof  of 
either  ?  In  the  present  case,  menace  and  terror 
are  pleaded  in  Mr.  Dalrymple*^  allegation  as  to  the 
execution  of  the  first  contract  No.  2,  for  as  to  the 
'  promise  No.  1,  he  admits  that  it  was  given  merefy 
at  the  entreaties  and  instigation  of  the  lady^  (an 
admission  not  very  consistent  with  the  suggestion 
of  the  terror  afterwards  applied),  but  he  asserts  that 
he  executed  this  contract,  "  being  absent  firom  his 
*<  regiment,  without  leave,  alone  with  her,  and 
unknown  to  her  &.ther,  and  urged  by  her  threats 
of  calling  him  in."— -What  was  to  be  the  efiect 
of  calling  in  the  father,  which  produced  so  powerfid 
an  impression  of  terror  in  his  mind,  he  does  not 
explain ;  still  less  does  he  attempt  to  prove  the 
foctj  for  he  has  not  read  the  only  evidence  that 
could  apply  to  it,  the  sworn  answers  of  the  lady  to 
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tiiis  Statement  of  a  transaction  passing  secretly  DALmrMns  v. 
between  themselves,  and  in  which  answers  it  is  p^^^^"^'-*- 
positively  denied.  This  averment  of  menace  and  letb  July  isn. 
terror  is  perfectly  inconsistent  with  every  thing 
that  follows ;  with  the  reiterated  declaration  con- 
tained in  No.  10^  and  with  the  letters  which  he 
continued  to  write  in  the  same  style  for  a  year 
afterwards.  Could  the  paper  No.  10.  have  been 
executed  by  a  man  smarting  under  the  atrocious 
injury  of  having  been  compelled  by  menaces  to 
execute  one  of  the  like  import?  Could  these 
letters,  breathing  sentiments  of  unalterable  fond- 
ness, have  been  addressed  to  the  person  by  whom 
he  had  been  so  treated?  Nothing  can  be  apparently 
more  unfounded  than  this  suggestion  of  menace 
and  terror.  It  is  said  that  it  must  be  a  deliberate 
contract  It  i^  I  presume,  implied  in  all  contracts, 
that  the  parties  have  taken  that  time  for  con- 
sideration which  they  thought  necessary,  be  that 
time  more  or  less,  for  no  where  is  there  assigned 
a  particular  tempos  deliberandi  for  the  marriage 
contract,  any  more  than  for  any  other  contract. 

It  is  smd  that  it  must  be  serious,  so  sUrely  must 
be  all  contracts ;  they  must  not  be  the  sports  of  an 
idle  hour,  mere  matters  of  pleasantry  and  badinage, 
never  intended  by  the  parties  to  have  any  serious 
eflect  whatever;  at  the  same  time  it  is  to  be 
presumed,  that  serious  expressions,  applied  to  con- 
tracts  of  so  serious  a  nature  as  the  disposal  of  a 
man  or  woman  for  life,  have  a  serious  import  It 
is  not  to  be  presumed  a  priori,  that  a  man  is  sporting 
with  such  dangerous  play-things  as  marriage  en* 
gagemepts.  Again  it  is  said  that  the  animus  con^ 
trahenthm  must  be  regarded-:  Is  that  peculiar  to* 
the  marriage  contract?  It  is  in  the  intention  of  the 

parties 
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VALWirufu  #.  paJ^ti^  that  the  substance  of  every  species  of  cott* 

Daletmple.  fxact  subsists,  and  what  is  beyond  or  adverse  to 

ifttk  Jui^  1811.  their  intent  does  not  belong  to  the  contract.     But 

then  that  intention  is  to  be  collected  (primarily 
^t  least)  from  the  words  in  which  it  is  expressed ; 
and  in  some  systems  of  law,  as  in  our  own,  it  is 
pretty  exclusively  so  to  be  collected.  You  ar9 
not  to  travel  out  of  the  intention  expressed  by  the 
words,  to  substitute  an  intention  totally  different 
and  possibly  inconsistent  with  the  words.  By  the 
matrimonial  law  of  Scotland  a  latitude  is  allowed, 
which  to  us  (if  we  had  any  right  to  exercise  a 
judgment  on  the  institutions  of  other  countries 
with  which  they  are  well  satisfied)  might  appear 
somewhat  hazardous,  of  substituting  another  serious 
intention  than  that  which  the  words  express,  to  be 
proved  by  evidence  extrinsic,  and  totally,  as  we 
phrase  it,  dehors  the  instrument  This  latitude  is 
indulged  in  Scotland  to  a  very  great  degree  indeed, 
according  to  Mr.  Erskine.  In  all  other  countries 
a  solenm  marriage  in  Jade  Ecclesiw  Jacit  Jidem; 
the  parties  are  concluded  to  mean  seriously,  and 
deliberately,  and  intentionally,  what  they  have 
avowed  in  the  presence  of  God  and  man,  under  all 
the  sanctions  of  religion  and  of  law; — Not  so  in 
Scotland^  where  all  this  may  pass,  as  Mr.  Erstdne 
relates,  and  yet  the  parties  are  at  liberty  to  shew, 
that  by  virtue  of  a  private  understanding  between 
themselves,  all  this  is  mere  imposition  and  mockery, 
without  being  entitled  to  any  effect  whatever. 

But  be  the  law  so,  still  it  lies  upon  the  party,  who 
impeaches  the  intention  expressed  by  the  words, 
to  answer  two  demands  which  the  law,  I  ccMiceive, 
must  be  presumed  to  make  upon  him  \  first,  he 
must  assign  and  prove  some  other  intention ;  and 

secondly. 


CONSISTORV  COVRt  OP  LONDOK.  l(yf 

secondly,  he  must  also  prove  that  the  intention  so  dalrtmpie  1^ 
alleged  by  him,  was  fully  understood  by  the  other  ^^^*^'"''-'; 
party  to  the  contract,  at  the  time  it  was  entered  lech  jwisnfrM* 
into :  For  surely  it  cannot  be  represented  as  the 
law  of  any  civilized  country,  that  in  such  a  tran». 
action  a  man  shall  use  serious  words,  expressive  of 
serious  intentions,  and  shall  yet  be  afterwards  at 
liberty  to  aver  a  private  intention,  reserved  in  his 
own  breast,  to  avoid  a  contract  which  was  difierently 
understood  by  the  party  with  whom  he  contracted. 
I  presume,  therefore,  that  what  i»  said  by  Mr.  Craigie 
can  have  no  such  meanings  *<  that  if  there  is  reason 
to  conclude,  from  the  compressions  used,  that  both 
or  either  of  the  parties  did  not  understand  that 
they  were  truly  man  and  wife,  it  would  enter 
''  into  the  question  whether  married  or  not,'^ 
because  this  would  open  a  door  to  frauds,  which 
the  justice,  and  humanity,  and  policy  of  all  law 
must  be  anxious  to  keep  shut  In  the  present 
case  no  other  animus  is  set  up  and  endeavoured 
to  be  substituted,  but  the  animus  of  avoiding 
danger,  on  which  I  have  already  obsei^ved.  The 
assignment  of  that  intent  does  almost  necessarily 
exclude  any  other,  and  indeed  no  other  is  assigned ; 
and  as  to  any  plea  that  it  was  differently  understood- 
by  Miss  Gordon,  the  other  party  in  this  cause,  no 
such  is  offered,  much  less  is  any  proof  to  that 
effect  produced,  unless  it  can  be  extracted  from 
the  letters. 

Do  they  qualify  the  express  contracts,  and  shew 
a  different  intention  or  understanding?  It  Has 
been  argued  that  they  contain  some  expressions 
which  point  to  apprehensions,  entertained  by  Miss 
Gordon,  that  Mr.  Dalrymple  would  resile  from  the 
obl%atic»i5  of  the  contract,  and  others  that  are 

intended 
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daliitmpu  It.  iiitraded  to  calm  those  apprehensions  by  promises 

'^^'''^^'""'  of    eternal  fideUty,  both   which   it  is  said  are 

^othjv^im.  inconsistent  with  the  supposition  that  they  had 

knowingly  constituted  themselves  husband  and 
wife,  and  created  obligations  de  prcesenti^  from 
which  neither  of  them  could  resile. 

In  the  first  place,  is  there  this  real  inconsistence  ? 
Do  the  records  of  this  Court  furnish  no  such  instance 
as  that  of  the  desertion  of  a  wife  by  her  husband? 
And  is  such  an  occurrence  so  entirely  out  of  all 
reasonable  apprehension  in  a  case  like  the  present? 
Here  is  a  young  gentleman,  a  soldier,  likely  to  be 
removed  into  a  country  in  which  very  different 
ideas  of  marriage  prevail,  amongst  friends   who 
would  discountenance  this  connection,  and  amongst 
numerous  objects  which  might  divert  his  affections, 
and  induce  him  to  repent  of  the  step  he  had  taken 
in  a  season  of  very  early  youths  and  in  a  fit  of 
transient  fondness:    That  a   wife   left   in   that 
country  exposed  to  the  chances  of  a  change  in 
his  affections,*— to  the  effect  of  a  long  separation, 
—'to  the  disapprobation  of  his  friends, — to  the 
impressions  likely  to  be  made  by  other  objects 
upon  a  young  and  unsettied  mind,  should  anti* 
cipate  some  degree  of  danger  is  surely  not  un- 
natural;  equally  natural    is    it,  that   he  should 
endeavour   to    remove  them    by  these    renewed 
professions   of  constancy.    But    supposing    that 
Miss  Gordon   really  did  entertain    doubts    with 
respect  to  the  validity  of  her  marriage,  what  could 
be  the  effect  of  such  doubts  ?  Surely  not  to  annul 
the  marriage,  if  it  were  otherwise  unimpeached.  We 
are,  at  this  memento  enquiring  with  all  tiie  assistance 
of  the  learned  professors  of  law  in  that  country, 
amongst  wjiom   there   is   great   discordance    of 
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opinioDy  what  is   the  efiect   of  such   ccmtmcts.  DALirMTLi «. 
That  private  persons,  compelled  to  the  necessity  ^^"^'"'*-'- 
of  a   secret    marriage,  might    entertain    doubts  i6th/«tiyi«ii« 
whether  they  had  satisfied  the  demands  of  a  law 
which  has  been   rendered  so   doubtful,  will  not 
^ect  the  real  sufficiency  of  the  measures  they  had 
taken.    Mt.  Dabympk  might   himself  entertain 
honest  doubts  upon  this  point ;  but  if  he  felt  no 
doubt  of  his  own  meamng^  if  it  was  his  intention  to 
bind  himself  so  far  as  hy  law  he   cculd^  that  is 
enough  to  sustain  the  contract ;  for  it  is  not  his 
uninformed  opinion  of  law,  hut  his  real  intention 
that  is  to  be  r^arded,    A  public  marriage  was 
impracticable ;  he  does  all  that  he  can  to  effect  a 
marriage,  which  was  clandestine^  not  only  at  the 
time,  but  which  was  intended  so  to  continue*  The 
language  is  clear  and   unambiguous  in  the  ex- 
pression of  intent.  No  other  intention  is  assigned: 
and  it  is  not  such  expressions  as  these,  arising  natu* 
rally  out  of  the  feelings  which  must  accompany 
sudi  a  transaction,  that  can  at  all  affect  its  validity* 
The  same  observations  apply  to   the   expres- 
sions  contained  in  the  later  letters  written  to 
Mt.  Hawkins.    In  one  of  them  she  says,  '^My 
idea  is,  that  he  is  not  aware  how  binding  his 
engagements   are   with   me/'  and  possibly  he 
might  not.    Still  if  he   meant    at  the  time  to 
contract  so  far  by  law   as  he  could,  no    doubts 
which  accompanied  the  transaction,  and  still  less 
any  which  followed   it,  can    at  all  alter   its  real 
nature  and  efiect.    Miss  Gordon  had  likewise  her 
later  houi^  of  doubt,  and  even  of  despondency, 
**  you  wdl  never  see  me  Mrs.  Do/rywjpfe,'*  she 
i^ys,  in   the  spring  of  I8O7,  to  her  sister;   and 
when  it  i»  considered  what  difficulties  she  had  to 
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D^MTMrLi  9.  encounter,  at  what  an  immense  distance  she  then 
DALmTMPLB.  gj^^  f^^  jj^g  jggj^l  establishment  of  her  claims, 

i6ih/ii4fi8ii.  having  lost  her  hold  upon  his  affections,  it  cannot 

be  matter  of  great  surprize,  if  in  the  view  of  a 
prospect  so  remote  and  cloudy,  some  expression  of 
dismay  and  even  of  despair,  should  occasionally 
betray  the  discomposure  of  her  mind.  As  to  what 
she  observes  upon  the  alternative  suggested  by 
some  friend,  of  a  large  sum  of  money  in  lieu  of  her 
rights  (a  proposition  which  she  indignantly  re« 
jects)  it  seems  to  point  rather  to  a  corrupt  pur- 
chase of  her  silence,  than  to  any  idea  existing  in 
her  mind  of  a  claim  of  damages,  by  way  (^  a 
legal  sokanefif  for  the  breach  of  a  mere  promissory 
contract. 

The  declarations,  therefore,  not  being  impeached 
by.  any  of  those  disqualifications  by  which,  in  the 
law  of  Scotland^  a  contradictor  is  permitted  to 
redargue  and  overcome  the  presumption  arising 
from  the  production  of  such  instruments,  they 
become,  in  this  stage  of  the  matter,  pnesun^Hones 
Juris  et  dejure  that  found  an  instant  conclusion  of 
marriage,  if  I  am  right  in  the  position  that  carnal 
copulation  is  not  absolutely  required  to  its  com^ 
pletion.  The  fact  that  these  papers  were  left  in 
her  sin^e  possession  is  insignificant,  for  it  has 
well  been  observed  by  Dr.  Btmmb^,  that  it  is  not 
mutuality  of  possession^  but  mutuality  of  intenHotif 
that  is  requisite.  It  is  much  more  natural  that 
they  should  be  left  in  the  possession  of  the  lady, 
she  being  the  party  whose  isafety  is  the  more 
q>edal  object  of  protection,  but  there  is  no  proof 
here,  that  Mr.  Dabrymple  himself  is  not  possessed 
of  a  similar  document  He  anxiously  requested 
to  have  one,  und  the  noui^producticai  of  it  by  him 
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fumishes  no  .conclusiTe  prdc^  that   he   did  not  DAiKTMn.!  v. 
obtahi  his  request*    If  he  did  not,  it  may  have   ^'*^**^'^* 
been  an  act  of  imprudence^  that  he  confided  the  X9^*^»^i8n< 
proofs  of  his  marriage  entirely  to  the  honour  of 
the' lady;   but  if  he  did,  it  is  perfectly  dear  that 
the  has  not  betrayed  the  trust. 

But  I  will  now  suppose  that  this  principal  posi-* 
tion  is  wrong:  that  it  is  either  extracted  from 
erroneous  authorities,  or  erroneously  extracted 
from  authorities  that  are  correct.  I  will  proceed 
then  to  enquire  what  proof  there  is  of  carnal  copu- 
lation having  taken  place  between  the  parties;, 
and,  upon  this  point,  I  shall  content  myself  with 
such  evidence  as  the  general  law  requires  for  esta- 
blishing such  a  fact :  for  I  find  no  reference  to  any 
authority  to  prove  that  the  law  of  Scotland  ia  more, 
rigid  in  its  demand,  where  the  fact  is  to  be  esta^ 
blished  in  support  of  a  marriage,  than  for  any* 
other  purpose.  It  may  have  happened  that  the 
fact  of  carnal  copulation  has  been  established  by 
a  pregnancy,  or  some  other  evidence  of  as  sadsfac 
tqry  a  kind,  in  the  few  cases  which  have  been 
transmitted  to  us,  but  I  find  no  such  exclusive 
i^e  as  that  which  has  been  ingeniously  contended. 
Jbr  by  Dr.  Edooards  ;  and  I  tak^  it  as  an  incontro- 
vertible position,  that  the  circumstances,  which, 
would  be  BufBcient  to  prove  intercourse  in.  any 
othet  case,  would  be  equally  sufficient  in.  this  case« 
I  do  not  charge  myself  in  so  doing,  with  going 
farther  than  the jSltroArA. Courts  would.do,. and  would 
be.bound  to  do,  attending  to  the  established  rulesi 
c^  evidence. 

In. the  first  place  I  think  it  is  most  strongly  to 
be  inferred  from  the  paper.  No.  2,  that  some  inter- 
course of  a  conjugal  nature  passed  betw^n  these 
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dalkvmplk  o.  parties.    Miss  Gordon  therein  says,   ^<  I  hereby 
ALKTMFn.  ^^  .pronjigg  f^^it  Qothiiig  but  the  greatest  necessity, 

i6thjk^i8it.  ^<  (necessily  which  ——  situation    alone  can 

^'  justify),  shall  ever  force  me  to  declare  this  mar- 
^  riage/'  Now  what  other  possible  explanalfion 
can  be  given  of  this  passage,  or  how  can  it  be 
otherwise  understood  than  as  referring  to  the  con- 
sequences which  might  follow  from  such  an  inter- 
course? I  confess  that  I  find  myself  at  a  loss  to 
know  how  the  blank  can  be  otherwise  filled  up, 
than  by  a  supposition  of  consequences  which  would 
^)eak  for  themselves,  and  compel  a  disclosure. 

I  observe  that  Mc^Dabympk  denies,  in  his  alle- 
gation, that  any  intercourse  took  place  ij^ier  the 
date  of  the  written  declarations^  which  leaves  it 
still  open  to  the  possibility  of  intercourse  b^ore 
that  time,  though  he  certainly  ¥ras  not  called  upon 
to  n^ative  a  preceding  intercourse^  in  consequ^ice 
of  any  assertion  in  the  libel  which  he  was  bound 
to  combat.  It  will,  I  thisk,  be  proper  to  consider 
the  state  of  mind  and  conduct  of  the  parties 
relatively  to  each  other  at  this  time.  Preliminary 
verbal  declarations  of  mutual  attachment  must 
at  least  have  passed  (as  I  have  already  observed) 
before  the  promise  contained  in  No.  1.  was  written, 
at  whatever  time  that  paper  was  written.  In  the 
first  letter,  which  bears  the  post-mark  of  the  27tli 
of  MdQf^  whether  relying  on  this  paper  if  it  then 
existed,  or  on  declarations  which  had  verbally 
passed  between  them,  he  thinks  himself  entitled 
to  address  her  as  his  wife  in  the  most  endearing 
terms.  On  the  following  day,  the  28th^  the  instm- 
ment  which  has  been  produced  is  signed,  by  which 
they  mutually  acknowledge  each  other  as  husband 
and  wife.    Letters  continue  to  pass  between  them 
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daily,  and  sometimes  more  than  once  in  a  day^  DALRmpLtv. 
expressive  of  the  most  ardent  and  eager  affection     ^ 
on  bis  party  which  can  leave  no   room  for  the  lethJu/yisn. 
slightest  doubt  that  he  was,  at  that  time,  most  de«* 
votedly  attached  to  her  person,  and  desirous  of  the 
pleasures  connected  with  the  enjoyment  of  it^  in 
some  way  or  other ;  for  to  what  other  motive  can 
be  ascribed  such  a  series  and  stile  of  letters  from 
a  young  man,  writing  voluntarily,  without  any  ap- 
pearance of  idle  pleasantry,  and  with  every  cha* 
racter  of  a  sincere  pursuit,  whether  honourable  or 
otherwise.     What  was  the  state  of  mind  and  con* 
duct  of  the  lady  during  this  period  of  time  ?  It  is 
not  to  be  presumed,  from  the  contents  of  his  let* 
ters,  that  she  was  either  indifferent  or  repulsive. 

The  imputation  indeed,  which  has  been  thrown 
upon  her,  is  of  a  very  different  kind,  that  she  was 
an  acute  and  active  female,  who  with  a  knowledge 
of  the  law  of  the  country,  which  Mr.  Dalrymple 
did  not  possess,  was  endeavouring,  qudcuriqiie  via 
datd,  to  engage  him  in  a  marriage.  To  this  mar* 
riage  she  has  inflexibly  adhered,  and  now  stands 
upon  it  before  this  Court ;  so  that  whatever  might 
be  the  real  state  of  her  affections  towards  this  gen- 
tleman, (which  can  be  known  only  by  herself)  this 
at  least  must  be  granted,  that  she  was  most  sin- 
cerely desirous  of  this  marriage  connection,  which 
marriage  connection,  both  of  them  perfectly  well 
knew,  could  not  be  publicly  and  regularly  obtained. 
—Taking  then  into  consideration  these  dispositions 
of  the  parties,  Ms  desire  to  obtain  the  enjojmaent , 
of  tier  person  on  the  one  han4  and  her  solicitude 
to  obtain  a  marriiige  on  the  other,  which  after  the 
ddiveryr  of  ^uch  instruments  she  knew  might  at  all 
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DALRTMPLBr.  events  be  effectually  and  honourably  obtained  by 
ALRTMPLB.  ^j^^  mcFe  suiTender  of  her  person,  what  is  the  pro- 


ledijmiy  1811.  bable  consequence?  In  this  part  of  the  island  the 

same  circumstances  would  not  induce  the  proba- 
bility of  a  private  surrender j  because  a  public  cere^ 
many  being  here  indispensibly  required,  no  young 
woman,  acting  with  a  regard  to  virtue,  and  cdka- 
racter,  and  common  prudence,  would  surrender 
her  person  in  a  way  which  would  not  only  not 
constitute  a  marriage,  but  would,  in  all  probability, 
defeat  all  expectation  of  such  an  event. 

In  Scotland  the  case  is  very  difierent,  because,  in 
that  country,  if  there  are  circumstances  which  re- 
quire the  marriage  to  be  kept  secret,  the  woman, 
after  such  private  declarations  past,  carries  her 
virgin  honours  to  the  private  nuptial  bed,  with  as 
much  purity  of  mind  and  of  person,  with  as  little 
violation  of  delicacy,  and  with  as  little  k)6s  of  repu- 
tation, as  if  the  matter  waa  graced  with  all  the 
sanctities  of  religion.  It  is  in  vain  to  t^lk  of  cri- 
minality, and  of  grossness,  and  of  gross  ideas.  In 
such  a  case  there  are  no  other  ideas  excited  than 
such  as  belong  to  matrimonial  intercourse.  It  is 
the  <<  bed  undefiled"  according  to  the  notions  of 
that  country  :  it  is  the  actual  ceremony  as  well  as 
the  substance  of  the  marriage :  it  is  the  conversion 
of  the  lover  into  the  husband :  transit  in  matrimo^ 
mu$n^  if  it  was  not  matrimonium  before.  A  most 
forcible  presumption  therefore  arises  that  parties 
so  ^tuated  would,  for  the  purpose  of  a  secret  mar- 
riage, resort  to  such  a  mode  of  e&cting  it,  if  op- 
portunities off^ed ;  it  must  almost,  I  think,  be 
presumed,  that  Mr.  Dabympk  was  in  that  state 
of  incapacity  to  enter  into  such  a  contract,  which 
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Lord  Stair  alladies  ta,  if  he  took  no  advantage  of  dalrthplew. 
sach  opportunities ;  for  nothing  but  the  want  of  p^"^*'^^'-'' 
OJ)poTtunity  can  repel  such  a  presumption.  leth  juiy  isn. 

Now  how  does  the  evidence  stand  with  respect 
to  thfc  opportunity  of  effecting  such  a  purpose  ? 
The  connection  lasted  during  the  whole  of  Mn 
Dedrympl^s  stay  in  Scotland^  atnd  was  carried  on, 
fiot  only  by  letters  couched  in  the  most  passionate 
terms,  but  as  admitted  fand  indeed  it  could  not  be 
detiied),  by  noetumal  private  visits,  frequently  re- 
peated, both  at  EdmJmrgh^  and  at  Braid,  the 
conntry-seart  of  Mr.  Cfordon,  in  the  neighbourhood 
of  that  city.  Upon  this  part  of  the  case  six  wit- 
nesses have  been  examined,  who  lived  as  servants 
in  the  family  of  Mr.  Gordon.  QrizeU  hyalU  whose 
principal  business  it  was  to  attend  on  Miss  Char' 
htte  Gordon^  one  of  the  sisters,  but  who  occasion- 
ally waited  on  Miss  Gordon,  says,  "  that  Captain 
Dahympk  used  to  visit  in  Mr.  Gordon' fi  family 
in  the  sprmg  of  1804  j  that  before  the  family 
left  Edinburgh  she  admitted  Captain  Dahymple 
into  the  house  by  the  front  door,  by  the  special 
^^  order  of  Miss  Gordon,  in  the  evenings ;  that 
*'  Miss  Gordon^ %  directions  to  her  Were,  that  when 
"  she  rung  her  bell  once,  to  come  up  to  her  in  her 
'•"  bed-room,  or  the  dressing-room  off  it,  when  she 
got  orders  to  open  the  street  door  to  let  in  Cap- 
tain Dddrymple;  or  when  she  (Miss  Gordon) 
^*  rung  her  bell  twice,  that  she  should  thereupon, 
without  coming  up  to  het.  Open  the  street  door 
for  the  same  purpose ;  thsit  agreeably  to  these 
«**  directions  she  frequently  let  Capt.  Dalrympte 
<^  iftto  the  house  about  nine,  ten,  or  eleven  o'clock 
*^  it  night,  without  his  ever  rin^g  the  bell,  or 
"  iteittg  Ae  knoclceir ;  that  the  flrst  tune  he  cjtttte 
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dalrthple  v.  ^*  in  this  way,  she  shewed  him  up  stairs  to  the 
dalrymple.  <<  dressing-room  off  the  young  ladies'  bed-room^ 
16th  jidfy  1811.  "  where  Miss  Gorrfon  then  was,  but  that  after- 
wards upon  her  opening  the  door,  he  went 
straight  up  stairs,  without  speakings  or  being 
sliewn  up ;  but  how  long  he  continued  up  stairs^ 
she  does  not  know,  as  she  never  saw  him  go  out 
of  the  house;  that  the  dressing-room  above 
alluded  to,  was  on  the  floor  above  the  drawing- 
room,  and  adjoining  to  the  bed-room,  where  the 
three  young  ladies  slept,  and  next  to  the  ladies' 
''  bed-chamber  was  another  room,  in  which  there 
«  was  a  bedstead,  with  a  bed  and  blankets,  but  no 
<<  curtains  or  sheets  to  the  bed,  and  it  was  con- 
"  sidered  as  a  lumber  room,  the  key  of  which  was 
"  kept  by  Miss  Gordoru" — She  says  that  she  recol- 
lects, and  it  is  a  fact  in  which  she  is  confirmed 
by  another  witness,  Robertson^  *^  that  the  family 
"  removed  from  Eclinburgh  to  Braid  that  year, 
"  1804,  on  the  evening  before  a  King's  Fast," 
(the  King's  Fast  Day  for  that  year  was  on  the  7th 
of  June),  ^^  and  on  a  Wednesday  as  she  thinks,  as 
"  the  Fast  Days  are  generally  held  on  a  Thursday; 
"  that  at  this  time  Miss  Charlotte  was  at  North 
•*  Berwick^  on  a  visit  to  Lady  Dalrymple;  that 
Mr.  Gordon  and  Miss  Mary  went  to  Braid  in 
the  evenings  but  Miss  Gorrfon  remained  in  town, 
as  she  Lyall  also  did,  and  Mr.  Robertson  the 
"  butler,  and  one  or  two  more  of  the  servants/* 

It  appears  from  the  testimony  of  other  witnesses, 
that  Mr.  Gordon  her  father,  appeared  much  dissa* 
tisfied  that  this  lady  did  not  accompany  himself  and 
her  sister  to  Braids  but  chose  to  stay  in  town  upon 
that  occasion.  Tliere  are  passages  in  Mx.DaU 
rymple*^  letters  which  point  to  the  necessity  of  her 
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continuaDce  in  town,  as  affording  more  convenient  dalrtmfls  o. 
opportunities  for  their  meeting.  Lyall  states,  ^^^^^'^*' 
*^  that  she  recollects  admitting  Captain  Dalrymple  leth  /%  isu. 
'^  that  evening,  as  she  thinks,  sometime  between 
**  ten  and  twelve  o'clock,  and  he  went  up  stairs  to 
"  Miss  Gordon  without  speaking ;  that  on  the  next 
"  morning  she  went  up  as  usual  to  Miss  Gordon*^ 
**  bed-room  about  nine  o'clock,  and  informed  her 
**  of  the  hour;  and  having  immediately  gone 
**  down  stairs.  Miss  Gordon  rung  her  bell  some 
<<  time  after,  and  on  the  Deponent  going  up  to 
**  her,  she  met  her,  either  at  the  bed-room  door 
**  or  at  the  top  of  the  stairs,  and  desired  her  to 
"  look  if  the  street  door  was  locked  or  unlocked ; 
**  and  the  Deponent  having  examined,  informed 
**  her  that  it  was  unlocked,  and  immediately  after 
*'  went  into  the  dressing-room,  and,  after  being  a 
**  very  short  time  in  it,  she  heard  the  street  door 
"  shut  with  more  than  ordinary  force,  which 
**  having  attracted  her  notice,  she  opened  the 
*•  window  of  the  dressing-room  which  is  to  the 
**  street,  and  on  looking  out  she  observed  Capt. 
**  Dalrymple  walking  eastwards  from  Mn  Gor- 
'^  don^s  house;  that  from  this  she  suspected 
**  that  Captain  Dalrymple  was  the  person  who 
"  had  gone  out  of  the  house  just  before ;  that 
**  nobody  could  have  come  in  by  the  said  door 
•<  without  being  admitted  by  some  person  within, 
•*  as  the  door  did  not  open  from  without,  and  she 
*•  heard  of  no  person  having  been  let  into  the 
^'  house  on  this  occasion ;  that  having  gone  down 
**  stsdrs  after  this,  Mr.  Robertson^  the  butler,  ob- 
**  served  to  her,  that  there  had  been  company  up 
**  stairs  last  night;  but  she  did  not  mention  to 
^<  him  any  thing  of  her  having  let  in  Capt  DaU 
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DAttrMPLi  t;.   **  rytnple  the  night  before,  or  of  her  suspicions  of 
dalrymple.    «  j^jg  having  just  before  gone  out  of  the  house, 

leth/u/y  1811.  *^  at  least  she  is  not  certain,  but  she  recollects  that 

<*  he  desired  her  to  remember  the  particular  day 
"  on  which  this  happened/* — Now  from  this 
account  given  by  LyaU^  the  Counsel  have  at- 
tempted to  raise  a  doubt,  whether  it  was  MnDo/- 
rymple  who  went  out,  for  it  is  said  that  he  would 
have  cautiously  avoided  making  a  noise  for  fear 
of  exciting  attention.  But  the  account  LyaU 
gives  is  exactly  confirmed  by  Robertson^  who 
deposes,  "  that  on  the  7th  of  Jime^  which  was 
the  King's  Fast,  as  he  was  employed  about  ten 
o'clock  in  the  morning  in  laying  up  some  china 
"  in  his  pantry,  which  is  immediately  oflF the  lobbyt 
"  he  observed  Captain  Dalrymple  come  dowa 
^*  stairs,  and  passing  through  the  lobby  to  the 
^<  front  door,  unlock  it,  and  go  out  and  shut  the 
<*  door  after  him."  Some  observations  have  been 
made  with  respect  to  Robertson*^  conduct,  and  he 
has  been  called  a  forward  witness,  because  he  made 
a  memorandum  of  this  circumstance  at  the  time  it 
occurred ;  but  I  think  his  conduct  by  no  means 
unnatural.  Here  was  a  circumstance  of  mysterious 
intercourse  that  attracted  the  attention  of  several 
of  the  servants,  and  it  is  not  at  aU  surprising  that 
this  man,  who  held  a  superior  situation  amongst 
them  in  Mr.  Gordon*^  family,  and  who  appears  to 
be  an  intelligent,  well  educated,  and  observing 
person,  as  many. of  the  lower  order  of  persons  in 
that  country  are,  should  think  it  right,  in  the  zeul 
he  felt  for  the  honour  of  his  master's  family,  to 
make  a  record  of  such  an  occurrence.  In  so  doing, 
I  do  not  think  that  he  ha^  done  any  thing  more 
than  is  consistent  with  the  character  of  a  very 
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honest  and  understanding   servant,  who    might  dalkthpli*. 
fojMee  that  such  a  record  might,  one  day  or  other,    ^'"'*^'''"' 
have  its  use..    The  witness  Lyall  goes  on  to  say,  leth  jwy  isn. 
'*  that  Miss  Gordon  and  herself  went  to  Braid  that 
*^  day  (being  the  King's  Fast)  before  dinner,  and 
^<  that  on  that  evening,  or  a  night  or  two  after, 
she  was  desired  by  Miss  Gordon  to  open  the 
window  of  the  breakfasting  parlour  to  let  Captain 
*'  Dakymple  in,  and  she  did  so  accordingly,  and 
^^  found  Captain  DaJrymple  at  the  outside  of  the 
**  window  when  she  came  to  open  it,  and  this 
^*  she  thinks  might  be  between  ten  and  twelve 
**  o'clock,  and  she  shewed  him  up  stairs,  when 
they  were  met  by  Miss  Gordon  at  the  door  of 
her  bed-chamber,  when  they  two  went  into  said 
<<  chamber,  and  she  returned  down   stairs ;  that 
<<  she  does  not  know  how  long  Captain  Dcdrymple 
<«  remained  there  with  Miss  Gordon^  or  when  he 
•*  went  away;"  she  states  that    "  Miss  Charlotte 
**  returned  from  her  visit  at  North  Berwick  a  few 
^  days  after  Miss  Gordon  and  the  deponent  went 
^'  to  Braid;  that  at  Braid  Miss  Gordon  and  Miss 
''  CStarlotte  slept  in  one  room,  and  Miss  Maty  in 
^<  another ;   that  within  Miss  Gordon  and  Miss 
^^  Charlotte's  bed-chamber  there  was  a  dressing- 
room,  the  key  of  which  Mv&^  Gordon  kept;  and 
shejrecoUects  one  day  getting  the  key  of  it  from 
^  Miss  Gordon  to  bring  her  a  muff  and  tippet  out 
•f  it,  and  upon  going  in  she  was  surprised  to 
find  in  it  a  feather-bed  l3dng  upon  the  floor, 
'*  without  either  blankets  or  sheets  upon  it,  so  far 
^^  as  she  recollects :  that  it  struck  her  the  more, 
^^  as  she  had  frequently  been  in  that  room  before 
*^  without  seeing  any  bed  in  it;  and  as  Miss 
^  Gordon  kqpt  the  key,  she  imagined  she  must 

I  4  "  have 
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DALftTMVLiv;  **  have  put  it  there  herself ;  that  she  found  this  bed 
dalitmfle.  4^  j^^  y^^^^  taken  from  the  bed-chamber  in  which 

16th  Jitbf  181  u  *'  MissMaiy  slept,  it  being  a  double  bedded  room  ; 

**  that  when  she  observed  the  said  bed  in  the  dress- 
^«  ing  room,  it  was  during  the  time  that  Captain 
"  Dabrymple  was  paying  his  evening  visits  at 
«'  Braid ;  that  upon  none  of  the  occasions  that  she 
"  let  Captain  Dalrymple  into  Braid  House  did  she 
"  see  him  leave  it,  nor  did  she  know  when  he 
<*  departed/'  Three  other  witnesses,  Robertson 
and  the  two  gardeners,  have  been  examined  upon 
this  part  of  the  case>  and  they  all  prove  that  Mr. 
Dalrymple  was  seen  going  into  the  house  in  the 
night,  or  coming  out  of  it  in  the  morning. 

It  is  proved  likewise  that  Porfeow*,  one  of  the  ser- 
vants, was  alarmed  very  much,  that  the  window  of 
the  room  where  he  kept  his  plate,  was  found  open 
in  the  morning,  and  that  it  must  have  been  opened 
fay  somebody  on  the  inside :    It  is    proved  that 
nothing  was  missing,  not  an  article  of  plate  was 
touched,  and  tliat  Mr.  Dalrymple  was  seen  by  the 
two  gardeners  very  early  in  tiie  morning,  coming 
away  from  the  house,  and  in  the  vicinity  of  the 
house,  going  towards  Edinburgh  ;  and  as  to  what 
was  suggested  that  he  might  have  been  in  the  out^ 
houses  all  night,  I  think  it  is  not  a  very  natural 
presumption,  that  a  gentleman  who  was  privately 
and  habitually  admitted  into  the   house  at  such 
late  hours  as  eleven  or  twelve  o'clock  at  nighty 
would  have  been  ejected  afterwards  for  the  purpose 
of  having  so  uncomfortable  a  situation  for  repos^ 
as  the  gentlemen  suppose,  in  some  of  the  stables  or 
hovels,  belonging  to  the  house. — There  is  another 
witness  of  the  name  of  Bromiy  Mr.  Dalrymple^ s 
own  servant,  whose  evidence  is  strongty  corrobo- 
rative 
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rative  of  the  nature  of  those  visits.    This  man  is  dalrtmple  «. 
produced  as  a  witness  by  Mr.  Dalrt/mple  himself^  dalrtmplk. 
and  he  states  that  he  was  in  the  habit  of  privately  leth  juiyiin. 
conveying  notes  from  his  master  to  Miss  Gordon^ 
which  were  to  be  concealed  from  her  father. — He 
says  to  the  second  interrogatory,  <<  that  he  often 
accompanied  his  master  to  Mr.  Gordon^s  house 
at  Edinburgh^  but  he  cannot  set  forth  the  days 
upon  which  it  was  he  so  a1;tended  him  there, 
except  that  it  was  between  the  10th  of  Men/, 
*•  and  the  18th  oijvly  1804,"  subsequently  there- 
fore to  the  execution  of  the  last  paper.    This 
witness  further  states,  ^*  that  on  the  night  of  the 
<*  \%ih  qfjubff  which  was  the  last  time  Mx.DaU 
**  rymple  was  in  or  near  Edinburgh  in  the  said 
^'  year    1804,  he,  by  the   orders  of  his  master, 
^*  waited    with    the    curricle    at    the    house    of 
*•  Charles  Gordon,  Esq.  till  about  twelve  o'clock, 
^^  when    Mr.  Ddhrymple    came    out  of  the   said 
house,   and  got  into  the  curricle,   and  rode 
away  therein  about  a  mile  on  the  road  towards 
Edinburgh,  and  then  desired  hini  to  stop,  and 
having  told  him  to  go  and  put  up  his  horses  in 
Edinburgh,  and  to  meet  him  again  on  the  same 
spot  at  six  o'clock  the  next  morning  with  the 
curricle,    Mr.  Dahymple   then   got    out,    and 
**  walked   back  towards  the    said    Mr.  Gordon^s 
*^  house,  and  on  the  next  morning  at  six  o'clock 
**  he  met  his  master  at  the  appointed  spot,  and 
*^  brought  him  in  his  said  curricle  to  Haddington, 
^*  from  whence  he  went  in  a  chaise  to  the  house  of 
'^  a  Mr.  Nisbet,  in  the  neighbourhood  of  that  town, 
**  where  Mr.  Dalrympk^^  father  was  then  staying ; 
**  that  he  does  believe  that  Mr.  Dalrymple  did^ 
*«  an  the  night  of  the  said  18/*  o^  July,  go  back  to, 

"  and 
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dalrtmple  «.  ^^  and  remain  in  the  said  Mr.  Gordon's  coimbry^ 
^^^''^'"''''  «  house:'*  mdi  I  think  it  is  impossible  for  any 
,6th  jii^f  181 1.  body  who  has  seen  this  man's  evidence,  and  the 

evidence  of  the  other  witnesses,  not  to  suppose 
that  he  did  go  there,  and  did  take  his  repose  £3r 
the  night  in  that  house*  Now  it  is  said,  and  truly 
said,  in  this  case,  that  the  witness  Lyallj  upon  her 
cross  examination,  says,  *^  she  does  not  think  that 
they  could  have  been  in  bed  together,  so  far  as 
she  could  judge  ;'*  what  means  she  took  to  form 
her  judgment  does  not  appear ;  the  view  taken 
by  her  might  be  very  cursory :  she  is  an  unmar- 
ried woman,  and  might  be  mistaken  with  respect 
to  appearances,  or  the  appearances  might  be  cal- 
culated for  the  purposes  of  deception,  in  a  con- 
nection which  was  intended  to  be,  to  a  great  de- 
gree, secret  and  clandestine.  But  the  question 
is  not  what  inference  LyaU  draws,  but  what  in- 
ference the  Court  ought  to  draw  from  the  fact 
proved  by  her  evidence,  that  Mr.  Dairy mple  passed 
the  whole  of  the  night  in  Miss  Gordon's  room 
under  all  the  circumstances  described,with  passions, 
motives,  and  opportunities  all  concurring  between 
persons  connected  by  ties  of  so  sacred  a  nature. 

Lady  Johnstone,  one  of  her  sisters,  has  been 
relied  upon  as  a  strong  witness  to  negative  any 
sexual  intercourse ;  and  I  confess  it  does  appear 
to  me  rather  an  extraordinary  thing,  that  that 
lady's  observations  and  surmises  should  have  stop- 
ped short  where  they  did,  considering  the  circum- 
stances which  might  naturally  have  led  her  to  ob- 
serve more  and  to  suspect  more :  she '  certainly 
was  kept  in  the  dark,  or  at  lea$t  in  a  twilight 
state.  It  rather  appears  from  the  letters,  that, 
there  were  some  quarrels  and  disagreements  be- 
tween 
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tween  Mr.  DabympJe  and    the   geatleman  who  ^''^*"^^  *- 
afterwards  married  this  lady*  and  who  was  then  ' 

paying  his  addresses  to  her;  how  far  that  fnight  a«k*Nrii"* 
occasion  concealment  from  her  I  cimnot  say^  The 
father,  for  reasons  of  propriety  and  delicacy  re- 
specting himself  and  family,  was  to  be  kept  in 
ignorance,  and  therefore  it  might  be  proper  tibat 
only  half  a  revelation  should  be  made  to  the  sister. 
She  certainly  states  that  upon  her  return  to  Braids 
in  the  middle  of  Jime^  she  slept  with  her  sister^  and 
never  missed  .her  from  her  bed,  and  never  heard 
any  noise  in  the  sister's  dressing-room  which  led 
her  to  suppose  that  Mi.DaJrymple  was  there.  I  am 
far  from  saying  that  this  evidence  of  Lady  JoA»* 
stone's  is  without  weight:  In  truth,  it  is  the 
strongest  adverse  evidence  that  is  produced  on 
this  point :  But  she  admits,  <^  that  from  what  she 
'^  had  herself  observed,  she  had  no  doubt  but  that 
^^  Mr.  Dahymple  had  made  his  addresses  to  her 
^^  sister  in  the  way  of  marriage ;  that  when  the 
^  deponent  used  to  ask  her  said  sister  about  it^ 
^^  she  used  to  laugh  it  off:"  From  which  it  appears 
that  MissGor(2on  did  not  communicate  freely  with 
her  upon  the  subject.  She  says,  *^  that  never  till 
after  the  proceedings  in  this  cause  had  com- 
menced had  she  heard  that  they  had  exchanged 
^*  written  acknowledgments  of  their  being  lawfiM 
*^  husband  and  wife,  and  had  consummated  their 
'^  marriage ;  but,  on  the  contrary,  always,  1;iU 
**  very  lately,  conceived  that  they  had  merely  en- 
tered into  a  written  promise  with  each  c^er, 
so  as  to  have  a  tie  upon  each  other^  that  neither 
^  of  them  should  marry  another  person  without 
**  the  consent  of  the  <Aher  of  liiem/'  That  is  the 
intejpretati<m  this  lady  gives  to  ithe  paper  No.  10» 

though 
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Dalrtmplb  i;.  though  that  paper  purports  a  great  deal  more,  and 

'   she  says,   ^^  that  although   she   did  suspect  that 

16th  juiff  1811.  ((  j^,.^  Dalrymple  had  at  some  time  or  times  been 

in  her  sister's  dressing-room,  yet  she  never 
did  imagine  that  they  had  consummated  a  mar- 
riage between  them."  But  since  it  is  clearly 
proved  by  the  other  witnesses  that  Mr.  Dalrymple 
was  in  the  habit  of  going  privately  to  Miss  Gordotfs 
bed-room  at  night,  and  going  out  clandestinely  in 
the  morning,  I  cannot  think  that  the  ignorance  of 
this  witness  respecting  a  circumstance  with  regard 
to  which  she  was  to  be  kept  in  ignorance,  can  at 
all  invalidate  the  facts  spoken  to  by  the  other  wit- 
nesses, or  the  conclusion  that  ought  to  be  deduced 
from  them. 

With  respect  to  the  letters  written  at  such  a  time 
as  this,  I  am  not  disposed  to  scan  with  severe 
criticism  the  love-letters  of  a  very  young  gentle- 
man, but  they  certainly  abound  with  expressions 
which,  connected  with  all  the  circumstances  I  have 
adverted  to,  cannot  be  interpreted  otherwise  than 
as  referring  to  such  an  intercourse.  I  exclude  all 
grossness,  because,  considered  as  a  conjugal  inter- 
course, it  carries  with  it  no  mixture  of  grossness 
but  what  may  be  pardonable  in  a  very  young  man , 
alluding  to  the  raptures  of  his  honey-moon,  when 
addressing  the  partner  of  his  stolen  pleasures. 
I  will  state  some  passages,  however,  which  appear 
to  point  at  circumstances  of  this  nature  : — "  My 
"  dearest  swoet  wife  — You  are,  I  dare  say,  happy  at 
**  Queen*  s  Ferry  J  while  your  poor  husband  is  in  this 
"  most  horrible  place,  tired  to  death,  thinking  onbf 
«  on  "what  he  felt  last  nighty  for  the  height  qf  human 
«  happiness  was  his"  It  is  said  that  this  has  refer- 
ence only  to  the  happiness  which  he  enjoyed  in  her 

society. 
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society,  for  an  expression  immediately  follows,  in  Dalrthpli©. 
which  he  extols  the  happiness  of  being  in  the  so-  ^^''^^^^^ 
ciety  of  the  person  beloved:  and  it  may  be  so,  lethjiiij^isu. 
but  it  must  mean  society  in  a  qualified  sense  of  the 
word,  private  and  clandestine  society;  society 
which  commenced  at  the  hour  of  midnight,  and 
which  he  did  not  quit  till  an  early  hour  (and  then 
secretly)  in  the  morning.  That  society  is  meant 
only  in  the  tamest  sense  of  the  word,  is  an  inter- 
pretation which  I  think  cannot  very  well  be  given 
to  such  expressions  as  these,  used  upon  such  an 
occasion.  In  the  letter  marked  No.  6,  he  says, 
*«  Put  off  the  journey  to  Braids  if  possible,  till 
^^  next  week,  as  the  town  suits  so  much  better  for 
^«  aU  parties.  I  must  consult  X.  on  that  point  to- 
^'  morrow,  as  1  well  know  how  a-propos  plans 
^<  come  into  her  pretty  head;  there  appears  to 
^<  me  only  one  difficulty,  which  is  where  to  meet, 
as  there  is  only  one  room,  but  we  must  obviate 
that  if  possible."  In  the  next  letter.  No.  7^  he 
says,  *'  But  I  will  be  with  you  at  eleven  to-morrow 
^  night;  meet  me  as  usual.— P. S.  Arrange  every 
^  thing  with  L.  about  the  other  room.*' 

There  are  several  other  expressions  contained  in 
these  letters  which  manifestly  point  to  the  fact  of 
sexual  intercourse  passing  between  them.  These  I 
am  unwilling  to  dwell  upon  with  any  particular  de- 
tail of  observation,  because  they  have  been  abready 
stated  in  the  arguments  of  counsel,  and  are  of  a 
nature  that  does  not  incline  me  to  repeat  them 
without  absolute  necessity ;  I  refer  to  the  letters 
themselves,  particularly  to  No.  4,  and  No.  6.  But 
it  is  said,  here  are  passages  in  these  letters  which 
show  that  no  such  intercourse  could  have  passed 
between  them ;  one  in  particular  in  No.  4,  is  much 

dwelt 
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dalrtmpls  i».  dwdt  upon,  in  whkh  he  sajs,  '^  Hafve  you  forced 
dahtmph.  c^  jj^  f^^  ^jj^  J  attempted  last  nigfct  >  believe  itae 

16th /if(y  1811.  *'  the  thought  of  your  cutting  me  has  made  me 

••  rety  tmhaj^/*  Proai  whieh  it  is  inferred  that 
he  ha;d  made  an  attempt  to  consummate  his  mar- 
iisgef  and  had  been  repulsed.  Now  this  expres- 
i»on  is  certainfy  very  capable  of  other  interpreta- 
tions :  It  might  allude  to  an  attempt  made  by  him 
to  repeat  his  pleasures  improperly^  or  at  a  time 
tfhen  personal  or  other  circuittstances  might  have 
rendered  it  unseasonable.  In  the  very  same  letter 
he  exacts  it  as  tf  right.  He  says,  ^  You  will  pardon 
^  it ;  dthough  it  was  my  right,  yet  I  make  a  de- 
^  termination  not  too  often  to  exert  it ;  what  anight 
•*  shall  I  pass  without  any  of  those  heavenly  com- 
^  forts  I  so  sweetly  experienced  yesterday/' 

In  a  correspondence  of  this  kind,  passing  between 
parties  of  this  description,  and  alluding  to  ver^r 
ptinntte  trsnsaetions,  some  degree  of  obscurity 
must  be  expected.  Here  is^  a  young  man  heated" 
with  passion,  writing  every  day,  and  frequently 
twice  itt  a  <fey,  making  aOusions  to  what  passed 
in  secrecy  between  himself  and  the  lady  of  his 
slffections ;  surely  it  cannot  be  matter  of  astonish- 
ment,  that  many  passages  are  to  be  found  cKM- 
cult  of  exact  interpretation,  and  which  it  is  impos- 
sible for  any  but  the  parties  themselves  fully  to 
explain.  What  attempt  was  made  does  not  ap- 
pear; this  I  think  does  most  distinctly  appear, 
that  he  4&d  at  this  time  insist  upon  his  rights,  and 
npon  enjoying  those  privileges  which  he  con- 
sridered  to  be  legally  his  own.  Wherever  these 
obscure  and  ill-understood  expressions  occur, 
*ey  must  be  received  with  such  explanations  as 
wiH  render  them  consistent  with  tlie  main  body 

and 
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and  substance  of  the  whole  ease.    Another  pas-  DAtKTM ns  *. 
sage  in  the  letter  No.  5,  which  is  dated  on  the     ^^^^^^^^ 
50th  of  May  J  has  been  relied  upon  as  shewing  i^thJuiyien. 
that  Mr.  Ddbrymple  did  not  consider  himself  mar- 
ried at  that  time.    In  that  letter  he  says,  ^*  I  am 
truly  wretched,  I  know  not  what  I  write,  how 
can  you  use  me  so?  but  (on  Sunday^   on  mf 
smd^)  you  shaH,  you  must  become  my  wife, 
it  is  my  right,"  and  therefore  it  is  argued  that 
she  had  not  yet  become  his  wife.    The  only  inter* 
pretation  I  can  assign  to  this  passi^^  Which  ap^ 
pears  to  have  been  written  when  he  was  in  a  state 
of  great  agitation,  is,  tliat  on  Sunday  she  was  to 
submit  to  what  he  had  described  as  the  rights  of  a 
husband.    It  is  not  to  b«  understood  that  a  public 
marrii^  was  to  be  executed  between  thein  on 
that  day»  because  it  is  dear,  from  the  whole  course 
and  nature  of  the  transacticm,  that  no  such  cere- 
mony was  ever  intended :  It  appears  from  aS  the 
facts  of  the  case,  that  it  was  to  be  a  private  mar- 
riage, that  it  was  so  to  continue,  smd  therefore  no 
eelebration  could  have  Been  mtended  to  take  place 
on  that  approaching  Sunday. 

In  a  case  so  Important  to  the  parties^  and  relating 
to  transactions  of  a  nature  so  secret,  I  have  ven- 
tured to  a  exercise  a  right  not  possessed  by  the 
advocates,  of  looking  into  the  sworn  answers  of 
the  parties  upon  this  point :  and  I  find  Miss  6F(7r- 
don  swears  positively  that  intercourse  frequently 
pused  between  them  subsequently  to  the  written 
dedaration  or  acknowledgment  of  marriage.  Mr. 
Dakymple  swears  as  confidently  that  it  did  not  so 
take  place,  but  he  admits  that  it  did  on  some  one 

■      ■    I     ■  I  » I    '  ■    ■  mmmmmmmmm  I  ■     i      ■    »i— — W^"— ^ 

night 
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i>ALRrM?LE  ti.  night  of  the  month  of  May,  prior  to  the  signature 
dalrtmfle.   ^f^j^^  p^p^^  marked  No.l;    the  date  of  which, 

i6chjrii/jri8ii.  however,  he  does  not  assign,  any  more   than  he 

does  that  of  the  night  in  which  this  intercourse 
did  take  place.  Now  consider  the  effects  of  this 
admission.  It  certainly  does  often  happen  that 
men  are  sated  by  enjoyment ;  that  they  relinquish 
with  indifference,  upon  possession,  pleasures  which 
they  have  eagerly  pursued :  But  it  is  a  thing  quite 
incredible  that  a  man,  so  sated  and  cloyed,  should 
afterwards  bind  himself  by  voluntary  engagements, 
to  the  very  same  party  who  had  worn  out  his  attach- 
ment. Not  less  inconsistent  is  this  supposition 
with  the  other  actual  evidence  in  the  case,  for  all 
these  letters,  breathing  all  these  ardors,  are  of*  a 
subsequent  date,  and  prove  that  these  sentiments 
clung  to  his  heart  as  closely  and  as  warmly  as  ever 
during  the  whole  continuance  of  his  residence  in 
Scotland.  I  ask  if  it  is  to  be  understood,  that  with 
such  feelings  he  womld  relinquish  the  pleasures 
^which  he  had  been  admitted  to  enjoy,  and  which 
he  appears  to  value  so  highly,  or  that  she  would 
deny  him  those  pleasures  for  the  consolidation  of 
her  marriage,  which  she  had  allowed  him,  according 
to  his  own  account,  gratuitously  and  without  any 
such  inducement. 

On  this  part  of  the  case  I  feel  firm.  It  is  not  a 
point  of  foreign  law  on  which  it  becomes  me  to  be 
diffident ;  it  is  a  matter  of  fact  examinable  upon 
common  principles ;  and  I  think  I  should  act  in 
opposition  to  all  moral  probabilities,  to  all  natural 
operations  of  human  passions  and  actions,  and  to 
aU  the  fair  result  of  the  evidence,  if  I  did  not  hold 
that  consummation  was  fully  proved.  If  this  is 
proved,  then  is  there,  according  to  the  common 

consent 
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consent  of  all  I^al  speculation  on  the  subject,  an  dalrti^lb  ». 
end  of  all  doubt  in  the  case,  unless  something  has     * 
^ince  occurred  to  deprive  the  party  of  the  benefit  leth  ji;r/  isii. 
of  a  judicial  declaration  of  her  marriage. 

What  has  happened  that  can  have  such  an 
efiect  ?  Certainly  the  mere  fact  of  a  second  mar- 
riage, however  regular,  can  have  no  such  effect* 
The  first  marriage,  if  it  be  a  marriage  ypheld  by 
the  law  of  the  country,  can  have  no  competitor 
in  any  second  marriage,  which  can  by^egal  pos- 
sibility take  place ;  £>r  there  can  be  no  second 
marriage  of  living  parties  in  any  country  which 
disallows  polygamy.  There  may  be  a  ceremony, 
but  there  can  be  no  second  marriage — it  is  a  mere 
nullity. 

It  is  said  that,  by  the  law  of  Scotland,  if  the  wife 
of  the  first  private  marriage  chooses  to  lie  by,  and 
to  suffer  another  woman  to  be  trepanned  into  a 
marriage  with  her  husband,  she  may  be  barred  ^^- 
sanali  exceptione  from  asserting  her  own  marriage. 
Certainly  no  such  principle  ever  found  its  way  into 
the  law  of  England;  no  connivance  would  afiect 
the  validity  of  her  own  marriage ;  even  an  active 
concurrence,  on  her  part,  in  seducing  an  innocent 
woman  into  a  fraudulent  marriage  with  her  own 
husband,  though  it  might  possibly  subject  her  to 
punishment  for  a  criminal  conspiracy,  would  have 
no  such  effect.  But  it  is  proper,  that  I  should 
itttend  to  the  rule  of  the  law  of  Scotland  upon  this 
subject.  There  is  no  proof,  I  think,  upon  the  ex- 
hibition of  Scotch  law,  which  has  been  furnished 
to  the  Court,  that  such  a  principle  was  ever  ad- 
^tted  authoritatively  j  for-  though  in  the  gross 
case  ofCampieU  versus  Cochrane^  in  the  year  I?*?* 
the  Court  df  Session  did  hold  this  doctrine,  yet  it 
voL.ji.  K  .  was 
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Dalrymple  V,  was  afterwards  retracted  and  abandoned,  on  the 


part  of  the  second  wife,  before  the  House  of  Lords, 

^6±juiyiR\u  which,  most  assuredly,  it  would  not  have  been,  if 

any  hope  had  been  entertained  of  upholding  it  as 
the  genuine  law  of  Scotland^  because  the  second 
wife  could  never  have  been  advised  to  consent  to 
the  admission  of  evidence,  which  very  nearly  over- 
threw  the  rights  of  her  own  marriage.  Under  the 
correct  application  of  the  principles  of  that  law,  I 
conceive  die  doctrine  of  a  medium  impedimenium 
to  be  no  other  than  this,  that  on  the  factum  of  a 
marriage,  questioned  upon  the  ground  of  the  want 
of  a  serious  purpose,  and  mutual  understanding, 
between  the  parties,  or  indeed  on  any  other  ground ; 
it  is  a  most  important  circumstance,  in  opposition 
to  the  real  existence  of  such  serious  purpose  and 
understanding,  or  of  the  existence  of  a  marriag^e, 
that  the  wife  did  not  assert  her  rights,  when  called 
upon  so  to  do,  but  suffered  them  to  be  transferred 
to  another  woman,  without  any  reclamation  on  her 
part.  This  doctrine  of  the  effect  of  a  mid-impedi- 
ment  in  such  a  case,  is  consonant  to  reason  and 
justice,  and  to  the  fair  representations  of  Scotch  law 
given  by  the  learned  advocates,  particularly  by 
Mr.  Cory,  in  his  answer  to  the  third  additional 
interrogatory,  and  Mr.  Hamilton^  in  his  answer  to 
the  first  further  additional  interrogatory;  but 
surely  no  conduct  on  the  part  of  the  wife,  how- 
ever criminal  in  this  respect,  can  have  the  eflfect 
of  shaking  ab  initio  an  undoubted  marriage. 

Suppose,  however,  the  law  to  be  otherwise,  how 
is  it  applicable  to  the  conduct  of  the  party  in  the 
present  case?  Here  is  a  marriage,  which  at  the 
earnest  request  of  this  gentleman,  and  on  account 
of  his  most  important  interests  (in  which  interests 

I  o  her 
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her  own  Were  as  seriously  involved)  was  not  only  dalrtmfle  ». 
to  be  secret  at  the  time  of  contracting,  but  was  to  ^ 

remain  a  profound  secret  till  he  should  think  proper  lethJuty  isn. 
to  make  a  disclosure ;  it  is  a  marriage  in  which  she 
has  stood  firm  in  every  way  consistent  with  that 
obligation  of  secrecy,  not  only  during  the  whole  of 
his  stay  in  Scottandy  but  ever  since,  even  up  to  the 
present  moment.  She  corresponded  with  him  as 
her  husband  till  he  left  England^  not  disclosing  her 
marriage  even  to  her  own  family  on  account  of  his 
injunctions  of  secrecy.  Just  before  he  quitted  this 
country,  he  renewed  in  his  letters  those  injunctions, 
but  pointed  out  to  her  a  mode  of  communicating 
with  him  by  letter,  through  the  assistance  of  Sir 
Rupert  GeorgCj  the  first  Commissioner  of  the 
Transport  Board.  In  the  same  letter,  written  on 
the  eve  of  his  departure  for  the  Continent,  he 
cautions  her  against  giving  any  belief  "  to  a 
variety  of  reports  which  might  be  circulated 
about  him  during  his  absence,  for  if  she  did, 
*'  they  would  make  her  eternally  miserable.  I 
**  shall  not  explain,*'  he  says  '*  to  what  I  am 
'<  alluding,  but  I  know  things  have  been  said,  and 
**  the  moment  I  am  gone  will  be  repeated,  which 
•^  have  no  foundation  whatever,  and  are  only  meant 
*•  for  the  ruin  of  us  both :  once  more,  therefore,  1 
**  entreat  you,  if  you  value  your  peace  or  hap- 
*•  piness,  believe  no  report  about  me  whatever." 

No  doubt,  I  think,  can  be  entertained,  that  the 
reports  to  which  he,  in  this  mysterious  language, 
adverts,  must  respect  some  matrimonial  connec- 
tions, which  had  become  the  subjects  of  public 
gossip,  and  might  reach  her  ear.  Nothing,  how- 
ever, less  than  certain  knowledge  was  to  satisfy 
her,  according  to  his  own  injunction,  and  nothing 

K  '2  could. 
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dalrtmpleo.  could,  I  think,  be  more  calculated  to  lull  aU  sub- 

Dalrtmple. 


picion  asle^  on  her  part.     It  appears,  however, 
leihJttfy  1811.  that  it    had  not  that  complete  effect,  fiw  Mr. 

Hawkim  says,  diat  upon  the  return  of  Mr.  Dal 
rympky  in  the  month  of  Atigust  1806,  when  he 
came  to  England  privately  without  the  k&owledge 
of  his  father,  or  of  this  lady,  he  then,  for  the  fint 
.time  '<  communicated  to  him  many  circumstances 
<<  respecting  a  connection,  he  stated  he  had  hadf 
^  with  a  Miss  Joliarma  Gordon  at  Edinburgh^  mA 
^  expressed  his  fears  that  she  would  be  writing 
*^  and  troubling  his  father,  upon  that  subject,  as 
^<  well  as  tormenting  him  the  said  John  Wiltiam 
**  Henry  Dalrymple  with  letters,  to  avoid  whicb, 
*^  he  begged  him  not  to  forward  any  of  her  letters 
<*  to  him  who  was  then  about  to  go  to  the  Con- 
<<  tinent,  and  in  order  to  enable  him  to  know  her 
hand- writing,  and  to  distinguish  her  letters  from 
any  others,  he  then  cut  off  the  superscription 
^<  from  one  of  her  letters  to  him,  which  he  then 
^<  gave  to  the  deponent  for  that  purpose^  and 
<*  at  the  same  time  swore,  that  if  he  did  forward 
<'  any  of  her  letters,  he  never  would  read  them ; 
<'  and  he  also  desired  and  entreated  him  to  prevent 
any  of  Miss  Gordon^s  letters  from  falling  into 
the  hands  of  General  Ddlrymple^  and  that  he 
went  off  again  to  the  Continent  in  the  month  of 
September. ^^  Mr.  Hofwkins  further  says,  **  that 
**  he  did  find  means  to  prevent  several  of  Miss 
^*  Gordofda  letters  addressed  to  General  Dalrymplef 
"  from  being  received  by  him,  but  having  found 
♦*  considerable  risque  and  difficulty  therein,  and  in 
**  order  to  put  a  stop  to  her  writing  anymore 
**  letters  to  General  Daln/mpk,  he  the  deponent 
'  did    himself  write    and  address  a  letter   to 

9  •      «  her 
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**  her  at  Edinburghy  wherein  he  stated  that  the  DALtrMftB  v. 

^  letters,  whieh  she  had  sent  to  General  DaJrympky \ 

**  had  fallen  into  his  hands  to  peruse  or  to  answer,  '^^"^"^y  '*i>- 
*^  as  the  General  was  himself  precluded  from 
^  taking  any  notice  of  letters  from  the  precarious 
*^  state  he  was  in,  ot  to  that  effect,  and  urged 
•*  the  propriety  of  her  desisting  from  sending  any 
^*  more  letters  to  General  Dalrymfle ;  and  the 
^^  deponent  having,  in  his  said  letter,  mentioned* 
^^  that  he  was  in  the  confidence  of^  and  in  corr&. 
<^  spondence  with  Mr.  Dahfymple^  she  soon  after* 
^*  wards  commenced  a  correspondence  with  him 
^*  respecting  Mr.  Dabrymplej  and  also  sent,  many 
*^  letters,  addressed  to  Mr.  Dalrymplej  to  him,  in 
order  to  get  them  forwarded ;  but  the  deponent 
imving  been  particularly  desired  by  Mr.  DaU 
rympk  not  to  forward  any  such  letters  to  himj 
<*-  did  not  send  all,  but  thinks  he  did  send  one  or 
^^  two,  in  consequence  of  her  continued  impor- 
'*  tunkies;"  he  says,  **  that  it  was  some  time  in 
"  the  latter  end  of  the  year  1806,  or  the  beginning 
**  <rf  the  year  1807,  that  the  correspondence 
^^  between  Miss  Gwdon  and  himself  first  com- 
''  menced  i  and  that  after  the  death  of  General  Z>^ 
<*  rympte^  which  he  believes  happened  in  or  about 
*  the  spring  of  the  year  1 807,  she,  in  her  correspond 
^'  d^nce  with  him,  expressly  asserted  and  declared 
*•'  to  himf  her  nxarrtage  with  Mr.  Dakymple J* 

It  appeiurs  then  that  Miss  Gordon  knew 
nothing  of  Mr.  Sawkimy  except  from  the  ac* 
count  he  had  given  of  himself,  that  he  was 
the  confidential  agent  of  Mr.  Dabympk^  and 
tbepefm^  she  itiigfat  natorally  have  felt  some  he- 
sitation about  kying  the  whole  of  her  case  before 

K  3  him. 
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dawymflb  9.  him,  especially  as  General  Dalrymple  was  alive, 

,       ,'  till  whose  death  the  marriage  was  to  remain  a 

i6chj»/y  1811.  profound  secret;    but    upon   that    event  taking 

place,  which  happened  at  no  great  distance  of 
time,  Miss  Gordon  instantly  asserted  to  Mr.  Ifanv 
kins  her  marriage  with  Mx.  Dairy mple^  and  he, 
wishing  to  be  furnished  with  the  particulars,  wrote 
to  her  for  the  purpose  of  obtaining  them,  which, 
she  thereupon  communicated,  and  at  the  same 
time  sent  him  a  copy  of  the  original  papers^  which, 
in  the  language  of  the  law  of  Scotland^  she  called 
her  marriage  lines. — She  mentioned  likewise  some 
bills  which  had  been  left  unpaid  by  her  asserted 
husband,  upon  which  he  wrote  to  Mr.  Dabymplt^ 
and  he  says,  ^^  that  he  has  no  doubt  Mr.  Dalrymple 
**  received  the  letters,  because  he  replied  thereto 
**  from  Berlin  or  Vienna^  and  caused  the  bills  to 
"  be  regularly  discharged."  He  says,  *<  that  in 
"  the  latter  end  of  May,  in  the  year  1808,  Mr. 
"  Dahympkietntn^dizgdhitoEngland.'^* — I  ought 
to  have  mentioned  that  it  appears  clearly,  that 
Miss  Gordon  had  been  sending  letters  to  Mr.  Haw- 
kins^ expressive  of  her  uneasiness  on  account  of 
the  reports  which  had  prevailed  of  a  marriage  about 
to  be  entered  into  by  Mr.  Dalrymple.  She  says,  in 
a  letter  to  Mr.  Hawkins^  **  I  shall  have  no  hesita- 
^*  tion  in  putting  my  papers  into  the  hands  of  a 
'<  man  of  business,  and  establishing  my  rights,  as 
"  it  is  a  very  unpleasant  thing  to  hear  different 
"  reports  every  day ;  the  last  one  is,  that  Mr.  Dal- 
"  rymple  had  ordered  a  new  carriage  on  his  mar- 
**  riage  with  a  nobleman's  daughter.** 

This  description  cannot  apply  to  the  marriage 
which  has  since  taken  place  with  Miss  Manners^  but 

is 
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is  merely  some  vague  report  which  it  seems  had  got  dalrtjhiple  v. 
into  common  discourse  and  circulation.  On  the  9th      ^'v^^*"''-'' 
cSMajfj  she  writes  to  know  whether  any  accounts,  leui  jaiy  isn. 
had  been  received  from  lAx^Dalrymple^  and  says. 
Any  real  friend  of  Mr.  Dalrymple^s  ought  ta 
caution  him  against  forming  any  new  engage-, 
"  ment ;"  and  she  protests  most  strongly  against 
his  entering  into  a  matrimonial  connection  with 
anotlier  woman. — In  the  end  of  that  verv  month 
of  May^  Mr.  Dalrympk  came  home,  having  been 
at  difterent  places  on  the  continent  j  he  went  down 
to  Mr*  Hawkins's  house  at  Findon,  where  haying 
met  him,  they  conversed  together  upon  Mr.  Dal^ 
rymple^s  affairs,  and  particularly  upon  his  marriage 
with  Miss  Gordon,  and  on  that  occasion,  Mr.  Hcpw- 
kms  having  at  this  time  no  doubt  left  upon  his 
mind  of  the  marriage,  and  fearing  from  the  man* 
ner  and  conduct  of  Mr.  Dalrymple^  that  he  had  it 
in   contemplation    to    marry   Miss  Manner s,,  th^ 
sister  of  the  Duchess  of  SL  Alban^s,  he  cautioned 
hinxin  the  most  anxious  manner  against  taking  such 
a  step,  and  in  the  strongest  language  which  he  was 
able  to  express,  described  the  mischiefs  which 
would  result  from  such  a  measure,  both  to  himself 
and  the  lady,  and  the  difficulties  in.  wnich  their 
respective  families  might  be  involved,  owing  to 
Mr.  DalrympW^  previous  marriage. 

Mr.  Hawkins  thought,  at  the  time,  that  those 
admonitions  had  had  the  good  effect  of  de- 
terring him  from  the  intention  of  marrying 
Miss  Manners  J  though  he  mentions  a  circum- 
stance which  bears  a  very  different  complexion, 
viz.  that  Mr*  Dalrt/mple  took  from  him,  almost 
by  force,  some  of  Miss  Gordon's  letters,  and 
particularly  those    annexed    to    the    allegation* 

k4  He 
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dalrtmpli:  v.  He  sajSj  *<  that  Mr.  Dalrympk  took  them  under 
.  ALRTMPLE.  „  pretcncc  of  shewing  them  to  Lord  Stair^  and 
16th /«i^  1811.  '*  seemed  by  his  manner  and  expressions  to  con- 

'^  sider  that  he  had  thereby  possessed  himself  of 
'^  the  means  of  shewing  that  Johanna  Dahrymple 
*«  was  not  his  wife/'  It  was  about  the  end  of  the 
month  of  May^  that  Mr.  Hcewkins  and  Mr.  DaU 
rymple  held  this  conversation  at  Findonj  and  upon 
the  2d  of  the  following  month,  Mr.  Dalrymple  was 
married  to  Miss  Manners,  before  it  was  possible 
that  Miss  Gordon  could  know  the  fact  of  his  ar- 
rival in  England.  Upon  her  knowledge  of  thp 
marriage,  she  immediately  proceeds  to  call  in  the 
aid  of  tlie  law. — I  profess  I  do  not  see  what  a 
woman  could  witli  propriety  have  done  more  to 
establish  her  marriage  rights  ;  Mr.  Dalrymple 
was  all  the  time  abroad,  and  the  place  of  his 
residence  perfectly  unknown  to  her;  no  process 
could  operate  upon  him  from  the  Courts,  either  of 
Scotland  or  England^  nor  was  he  amenable  in  any 
manner  whatever  to  the  laws  of  either  country. 

She  did  all  she  could  do  under  the  obligations  of 
secrecy,  which  he  had  imposed  upon  h^r^  by  enter- 
ing her  private  protest  against  his  forming  any  new 
connection ;  she  appears  to  me  to  have  satisfied  the 
whole  demands  of  that  duty,  which  such  circum- 
stances imposed  upon  her ;  and  I  must  say,  thstt 
if  an  innocent  lady  has  been  betrayed  into  a  mar- 
riage, which  conveys  to  her  neither  the  character 
nor  rights  of  a  wife,  I  cannot,  upon  any  evidence 
which  has  been  produced,  think  that  the  conduct 
of  Miss  Gordon  is  chargeable,  either  legally  or 
-  morally,  with  having  contributed  to  so  disastrous 
an  event. 

littfe 
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Little  now  remains  for  me,  but  to  pronounce  i>alrtmpi.e  vf 
the  formal  sentence  of  the  Courts  and  it  is  im-     "^^^^^^^^ 
possible  to  conceal  from  my  own  observation  the  i6th.j«2y)Rii. 
distress  which  that  sentence  may  eventually  in- 
flict upon  one,  or  perhaps  more  individuals ;  but 
the  Court  must  discharge  its  public  duty,  how* 
ever  painful  to  the  feelings  of  others,  and  possibly 
to  its  own  ;  and  I  think  I  discharge  that  duty  in 
pronouncing,  that  Miss  Gordon  is  the  legal  wife 
of  John  WiUiam  Henry  Dalrymple  Esq.  and  that 
hc^  in  obedience  to  the  law,  is  bound  to  receive 
ber  home  in  that  character,  and  to  treat  her  with 
coi^gal  affiection^  and  to  certify  to  this  Court  th^t 
be  has  so  done,  by  the  first  Session  of  the  next 
Tenn.» 


**  9Hm  this  Aecfte  aa  4(^ed  was  aU^td  and  proseenled  to 
the  Court  of  Arches.  In  the  coune  of  those  proceedin|;B  an 
intenrention  was  giTen  for  Laura  Dalrymjpie — described  as  wife  of 
John  WxUiam  Henry  Dalrymple  Esq.  the  Appellant  in  the  cause. 
On  the  3d  Session  of  ilfieA.Term,  viz,  18th  ofNcvember  1811,  an 
AUeigai^oii  was  asseited  on  her  behalf  and  the  Judge  assigned  to 
liear,  on  the  admisaioD  thereof,  on  the  by-day.  On  that  day, 
viju  4th  of  December,  her  Proctor  prayed^he  assignation  to  be 
<x>ntinued,  which  was  opposed ;  and  the  Judge  concluded  tlie 
cause,  and  assigned  the' same  for  sentence  on  the  next  court 
day.  On  th^  first  Sess.  Hil.  Ter.  vix,  Januartf  1812,  her  Proctor 
aUeged  the  cause  to  have  been  i^ipealed:  and  the  appeal  was 
accordii^y  preseculed  to  the  High  Court  of  Delegates,  where  the 
grievance  complained  of  was,  '*  that  tbe  Judge  of  the  Court  of 
**  Arches  had  rejected  the  prayer,  of  the  said  Laura  Dalrymple, 
"  for'  Hmt  to  be  allowed  for  the  admission  of  an  allegation  on  her 
"  behslf."  Time  wte  allowed  by  the  Court  of  Delegates-- And 
the  cause  being  there  retained,  her  allegation  was  given  in,  and 
cipposed,  and  ultimately  vijected.  The  cause  was  afterwards 
hcsard  upon  the  merits;  and  on  the  19th  oi  January  1814,  tb^ 
sentence  of  the  Couustory  Court  vqy  affirmc^A 
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The  Office  of  the  Judge  promoted  by 
COX  V.  GOODDAY. 

7th  DeciBio,  TTHIS  was  a  cause  of  Office  promoted  hyHarmaJk 
ofenwulider  ^^^  ^  PaHshioner  and  Inhabitant  of  Terling*. 

thcst.5&6E.6.  Esses  J  against  The  Reverend   William  Gooddajf^ 

a^iist  the  Vicar  of  the  said  Parish,  "  for  the  lawful  correction 

Sirts^IJJkin'*'  *^  and  reformation  of  his  manners  and  excesses, 

S^«^*"*  "  especially  for  quarrelling^  chiding^  and  brawling. 

Defence —that  «  by  words,  in  the  Said  Parish  Church  of  Terlin&J^ 

ihey  were  justi-  "^  ^ 

1-  nVlusuined!      On  the  part  of  Mr.  Gooddat/j  Drs.  Arnold  and 

Bwmaby  objected  to  the  admission  of  the  articles, 
on  the  ground,  that  they  only  imputed  matter  of  an 
admonitory  nature,  such  as  was  the  duty  of  the 
Clergyman  to  express,  upon  his  seeing  an  impro- 
priety committed  during  the  time  of  Divine  Service, 
and  therefore  did  not  come  under  the  offence  meant 
by  the  statute. — On  the  other  side,  the  admission 
was  supported  by  Dr.  Swabej/dLwA  Dr.EdwardSj  upon 
the  words  of  the  articles  themselves;  pleading,"  that 
during  the  sermon  he,  Mn  Goodday,  was  preach- 
ing, he  did,  without  any  just  cause  or  provocation 
whatever,  and  with  great  warmth  and  passionj 
^^  and  with  a  loud  voice,  address  the  complainant 
"  from  the  pulpit,  to  the  following  effect:  "Miss 
"  CoXj  I  have  observed  the  most  indecent  beha- 
viour from  you  in  this  Church  from  time  to  time, 
and  if  you  cannot  behave  better,  I  will  order  the 
sexton  to  turn  you  out;  I  have  represented 
you  to  the  Bishop,  and  will  again ;  and  if  that  will 
"  not  do,  J  will  put  you  into  the  Spiritual  Court*** 
The  articles  further  stated,  "  that  as  Miss  Cox  and 
"  her  sister,  to  whom  he  had  administered  the 
"  Sacrament  in  the  morning,  were  going  out  of  the 
"  Church,  he  said,  "  let  them  go,  let  them  go  to  a 
"  playhouse,  and  act  their  acts  there/* 

JUDG- 
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Judgment.  cox  v. 

Sir  fF.  Scott.  —  This  is  a  proceeding  against  a — 

Clergyman/ on  the   statute  of  Edward  VI.,  for   j;^^;;;!^: 
brawling  and  chiding  in  a  Church.     This  statute 
was  made  to  repress  the  disturbances^  that  in  the 
early  ages  of  the  Reformation  were  too  apt  to  arise 
between  the  Professors  of  different  religions*    It 
has  since  been  applied  further  —  to  repress  quar- 
rels and  offences  violating  the  sacred  character  of 
those  places.     This  statute  is  not  absolutely  neces- 
sary to  found  the  jurisdiction  of  the  Ecclesiastical 
Court ;  as  It  has  undoubtedly  a  right  to  punish  of- 
fences in  disturbance  of  public  worship.     There 
must  be  some  jurisdiction  in  reason  and  in  prin-' 
ciple  to  effect  this ;  and  it  properly  belongs  to  the 
JEcclesiastfcal  Court.     It  has  been  objected,  that 
the  offence   charged,  does  npt  come  within  the 
words  of  the  statute ;  and  perhaps  it  is  not  neces- 
sary that  it  should,  on  the  observations  which  I 
have  made. 

Here  a  Clergyman  is  charged,  thatwithout  anj/ Just 
cause  or  provocation,  he  did,  with  a  loud  voice,  and 
in  a  quarrelling  manner,  address  the  complainant 
in  the  words  that  have  been  set  forth  ;  and,  it  has 
been  said,  that  this  is  no  offence  at  all  —  no  more 
than  reproof,  which  a  Minister  is  justified  in  using, 
and  bound  to  use,  against  an  impropriety  of  con* 
duct.  It  is  impossible  to  say  that  cases  may  not 
arise,  which  would  justify  such  an  act,  as  far  as 
was  necessary  to  remove  an  obstruction  to  the 
public  service. 

In  this  case,  part  of  the  charge  in  the  articles  is, 
that  no  offence  had  been  connnitted  by  the  lady, 
to  call  for  this  public  reproof — that  will  be  a  sub- 
ject of  evidence  hereafter  to  be  adduced.    At 

«  present, 


I  _»j-._  _  — .• 


140  CASES  DBTBRMINED  IN  THE 

Cox  o.       present,  and  for  the  mere  purpose  of  admitting 
^^°°^^'     the  articles,  I  am  to  consider  that  such  was  the 


jth  Dec  1910.  &ct,  and  that  there  was  no  cause  for  such  inter- 
'*•""•  position.  The  words  that  were  used,  are,  in  my 
opinion,  of  a  chiding^  quarrelling^  and  brawUng  na- 
ture, even  if  expressed  without  any  tone  of  passion ; 
for  the  words  themselves  are  of  a  passionate  tenor. 
The  articles  state  also,  that,  in  the  morning,  he  had 
administered  to  the  parties  the  Holy  Sacrament.  I 
think,  this  is  not  so  immaterial  as  to  be  improper  to 
be  admitted  to  stand,. —  that  they  were  persons  who 
had  been  admitted  to  the  Holy  Communion.  It  may 
aggravate  the  imprudence  of  this  language :  — ^The 
words  are  very  particular—"  Let  them  go  to  the 
*•  play-house,  and  act  their  acts  there." — It  is  dif- 
ficult to  assign  any  meaning,  that  can  be  defended 
from  the  charge  of  impropriety,  to  such  words  — • 
ottered  in  such  a  place,  and  on  such  an  occasion ; 
they  cannot,  upon  the  most  tender  consideration, 
be  deemed  to  come  within  the  bounds  of  decorum 
and  propriety.  It  will  be  for  the  Clergyman  to 
justify  himself;  and  if  he  does  not,  it  will  be  the 
bouYiden  duly  of  this  Court  to  say,  that  he  has 
exceeded  his  duty. 

nstM.isii.  On  this  day,  Mr.  Goocfc^try  appeared  in  person, 
and  gave  anaflSrmative  issue  to  the  articles ;  when 
it  was  prayed,  on  the  part  of  the  promoter,  that 
the  Court  would  suspend  Mr.  Ooodday^  from  the 
administration  of  his  office,  so  long  as  It  should 
deem  meet »-  and  condemn  him  in  costs. 

JODGHENT. 

Sir  WiUkan  Scott. -^  Mr.  Goodday^^  You  have 
been  proceeded  against  for  brawUng  in  the  Church, 

of 
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of  which  you  are  the  Minister.      The  articles       cox  p, 
state    that  you  did  50,   during  a  sermon  which        °'"^^' 
you  were  preaching,  addressing  yourself  to  Miss  y^^^-^s\o. 
CoXj    in    the    manner    which   is   there  pleaded. 
You  have  Emitted  the  substance  of  these  articles^ 
and  of  course  you  have  admitted  what  the  articles 
chaige^  that  Ms  was  done  without  avy  qffence  com-' 
mtted  by  Miss  Co^f  that  called  for  any  censure. 
You  have  therefore  admitted  that  you  have  been 
betrayed  into  a  public  act  of  indiscretion ;  and 
it  becomes  my  duty,  as  representiDg  the  Bish(^ 
to  recommend  greater  caution  in  tlie  future  exer* 
cise  of  your  public  functions. 

The  duty  of  maintaining  order  and  decorum  in 
the  Church,  lies  immediately  upon  the  Church« 
wardens,  and  if  they  are  not  present,  or  being  pre- 
sent do  not  repress  any  indecency,  they  desert 
their  proper  duty.     The  Officiating  Minister  has 
other  duties  to  perform,  those  of  performing  Divine 
Service.     In  saying  this,  I  do  not  mean  to  sa^, 
that  occasions  may  not  occur,  in  which  it  may  not 
be  justifiable,  and  even  unavoidable,  for  him  (x> 
take  a  part  in  suppressing  any  disorder  or  inter- 
ruption in  the  Church.     It  is  rather  unfortunate    ' 
when    they  do  occur;    and    if  they  do,    they 
ought  to  be  used    with  the  most  guarded  pru- 
dence and  gravity.     If  passion  is  interposed,  it;  is 
•Apt  to  breiJ^  out  in  unseemly  expressions,  such  as 
may  be  deemed  to  have  been  indulged  on  the  pre* 
sent  occasion :  — -  They  produce  surprise  and  dis- 
composure in  the  Congregation,  may  endanger  the 
engaging  the  Minister  himself  in  scenes  of  alterca- 
tion, and  contention,  that  may  derogate  from  the 
proper  dignity  of  his  functions,  and  may  produce 
unliallowed  <K>nsequenc^s,  v^ry  inconsistent  with 
the  purposes,  for  which  himself  and  the  assembly 

are 
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Cox  V. 

GOODDAY. 


are  collected  together.    In  the  present  case,  yon 
have  admitted,  that  no  such  occasion  had  occurred, 
7th  jow.  1810.  as  called  for  your  interposition.    It  becomes  there- 

]St  e€Oa  loll*        _  •/»tt  i»-i  '  % 

fore  my  painful  duty  to  admonish  you  to  guard 
your  zeal  with  more  temper  and  discretion  —  and 
I  so  admonish  you ;  and  further,  I  must,  in  obe* 
dience  to  the  statute,  suspend  you  from  the  admi- 
nistration of  your  office  for  one  fortnight,  to  be 
computed  from  this  day.  But  as  you  have  appeared 
in  person  to  receive  this  admonition,  I  shall  not 
think  it  necessary  to  order  the  publication  of  the 
sentence  in  the  Church,  or  to  enlarge  further  upon 
the  subject. 


34th  Jiflcn.  1812< 

NuUity  of 
manriagc,  by 

and  imperfect 
publication  of 
banm.    Omis- 
•kn  of  one 
Christian  name, 
which  had  been 
the  name  moct 
commonly  used 
— /otoi. 


POUGET  V.  TOMKINS, 

FALSELY    CALLING   HERSELF    POUGET. 

^HIS  was  a  suit  of  nullity  of  marriage  brought 
by  the  father  of  William  Peter  Pouget,  as 
guardian  of  his  son,  by  reason  of  minority,  and 
want  of  consent,  and  the  publication  of  banns^  in 
names  not  corresponding  to  the  true  name  of  the 
parties,  as  required  by  the  marriage  act. 

Judgment. 

Sir  William  Scott.  —  This  is  a  proceeding  to 
annul  the  marriage,  which  has  been  had  between 
these  parties,  at  the  suit  of  the  father,  by  reason 
of  publication  of  banns  in  false  names,  connected 
with  the  minority  of  the  husband,  and  want,  of 
consent  of  his  father. 

The  suit  is  brought  by  the  father,  as  guardian 
of  the  son,  who  is  much  under  age,  being,  at  the 
time  of  the  marriage,  of  the  age  of  16  years  only> 
having  been  bom  on  the  5th  of  May  1794,  and 

married 
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tnarried  on  the  28th  January  1810,  at  St.Andrevifs^     pouget  v. 

Holbom,  though  his  father's   residence  was    in 1 

Marylebone.  The  alleged  wife  was  a  servant  in  a4thja».  iBii. 
the  family,  and  her  age  is  not  particularly  stated. 
I  have  letters  from  her  exhibited,  which  shew  that 
she  was  an  uneducated  woman,  but  nothing  which 
marks  her  age,  a  circumstance  that  might  have 
been  material,  in  a  case  of  this  kind,  in  which 
iraud  is  charged.  It  appears  that  he  was  described, 
in  the  publication,  as  WilUam  Pouget^  instead  of 
WiUiam  Peter  Pouget.  In  strictness,  I  conceive, 
that  all  parts  of  a  baptismal  name  should  be  set 
forth^  as  composing  altogether  the  name  and  legal 
description  of  the  party.  At  common  law  they 
are  all  set  forth,  and,  if  any  part  is  omitted,  it  is 
ground  for  a  plea  in  abatement.  In  proclamation 
of  banns,  it  is  also  highly  proper,  that  they  should 
be  enumerated  ;  at  the  same  time  I  cannot  go  so 
far  as  to  say  that,  in  all  cases,  it  is  absolutely  and 
essentially  necessary,  and  that  the  publication 
would,  on  account  of  such  omission  alone,  in  all 
coses,  be  invalidated.  Where  there  was  no  fraud 
intended,  nor  any  deception  practised,  and  where 
the  suppression  was  only  of  a  dormant  name,  that 
had  not  been  generally  used,  it  might  be  too  much 
to  hold,  that  a  perfectly  honorable  marriage  should 
be  invalidated  by  such  omission. 

The  case  might  be  put  also,  that  one  party  had  wil- 
fully suppressied  a  dormant  name,  not  known  to  the 
other,  for  the  purpose  of  reserving  a  plea  for  invali- 
dating that  marriage  at  a  future  time.  That  would 
bean  effect,  which  the  law  would  be  unwilling  to  give 
to  an  omission  so  practised.  Where,  however,  there 
is  ^ud  intended,  and  Where  the  omission  is  not 
casual^  but  intentional,  and  made  a  principal  part 

of 
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To«"  .V    ^  *^®  machinery  of  the  fraud,  I  should  hold,  that 
the  Court  would  be  bound  to  enforce  the  vooA 


a4M  Jan.  1813.  gteral  InterpretatioQ,  for  the  purpose  of  supporting 

the  true  spirit  of  the  act. 

It  has  been  said,  in  argument,  that  the  Court  is 
forbidden  to  inquire  into  the  publication  of  the 
banns,  for  the  purpose  of  shewing  a  £ilse  residence 
contained  in  it,  after  the  marriage  has  been  actually 
celebrated;   but  this  exertion,  on  which  that 
restraint  is  expressed,  shews,  that  the  Court  is  at 
liberty  to  inquire  into  the  manner,  in  which  the 
banns  have  been  published,  for  the  purpose  of 
shewing  that,  in  other  respects,  that  publication 
was  vicious,  and  consequently  the  marriage  was 
void.    It  remains  therefore  only  to  consider,  to 
what  daas  of  cases  this  particular  case  belongs. 
The  minor's  name  of  baptism  was  WiUlam  Peter ^ 
and  it  is  proved,  by  the  testimony  of  his  family, 
tfaAt  the  first  name,  William^  had  been  superseded 
m  ooaomon  use,  and  that  he  had  been  constantly 
ca^d  Peter.    The  grandmother  says,  that,  from 
his  baptism^  her  grandson  has  been  constantly  iul'^ 
^dressed,  by  the  christian  naiae  of  Peter  only,  by  his 
rdations  and  friends,  and  is  scarcely  known  by  his 
otlier  name  of  Willianii  except  to  his  near  relations. 
It  16  also  proved  that,  in  various  letters  written  by 
him  to  his  father,  he  commonly  subscribed  hipi- 
is^  Peter  Pimget;  but  that,  sinoe  the  commence- 
ment of  this  suit,  the  witness  lias  observed  ti^e 
signature  of  P^/i^  tFilHam  Pouget. .  In  two  l(9t- 
ters  of  the  party,  against  whom  the  suit  is  broi:^ht» 
ibe  aiddresses  him  by  the  name  o£  Mr.  Peter;;  » 
that  it  is  clear  that,  although  WUUam  was  a  hasj^ 
tismal  name,  it  had  been  almost  obliterated  in 
common  use ;   and  the  name  of  WiUiam  P&ug/^ 

would 
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^ould  not  have  described  hiin  to  most  persons  so     ■^^^'^  >'• 
as  to  notify  him.     The  name  that  was  kept  out  of 


the  publication  was  the  only  one,  by  which  the  party  24tii  Jm.  1819. 
had  usually  been  known.  To  eflfect  a  marriage 
then  with  William  Peter  Pouget  under  the  unknown 
description  of  William  Pouget  only,  is  unquestion- 
ably a  fraudulent  act,  being  under  a  description 
which  does  not  properly  belong  to  the  party ;  but 
must  be  con^dered  as  assumed,  for  the  required 
purpose  of  notification,  with  intention  of  false- 
hood. By  what  preliminary  steps  the  marriage  was  ' 
brought  about,  does  not  appear;  since  nothing 
transpires  before  the  attempt  to  publish  banns  at 
Highgate,  which  miscarried.  One  of  the  wi(> 
nesses,  Man/  Hemming^  who  speaks  to  this  fact^ 
says,  •*  that  she  received  from  William  Peter 
"  Pougety  a  paper  containing  the  names  of  himself 
^'  and  the  said  Lticretia  Tomkins ;  that  he  sent  her 
in  a  coach  to  order  the  banns  for  their  marriage 
to  be  put  up  in  Highgate  Church,  but  on  her 
delivering  the  same  to  the  clerk,  he  asked  her  if 
the  parties  resided  in  the  parish  ?  to  which  she, 
*'  afler  some  hesitation,  answered,  she  believed 
they  did,  but  that  she  did  '  not  know  where  ; 
and  in  consequence,  as  she  apprehends,  of  the 
"  clerk's  not  believing  her,  the  banns  were  not 
"  published." 

It  appears,  in  this  case,  that  the  banns,  on  which 
the  marriage  took  place,  were  delivered  by  the 
minor  —  that  circumstance  would  not  take  away 
the  ftaud,  which  is  not  charged  to  be  committee^ 
on  the  boy,  but  on  the  rights  of  the  father ;  and 
though  it  might  have  been  a  grosser  case,  if  it  wa» 
proved  that  the  party,  charged  with  the  fraud,  had 
been  more  active  in  giving  the  banns  herself,  yet 

VOL.  II.  L  it 
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PouGcr  t;.    it  makes  no  material  diflerence  that  they  were  Ae* 
^  "'*"'"•     livered  by  the  boy,  so  tar  as  regards  the  fraad  upon 


it 

$€ 


24th  Jan.  1812.  the  parent    The  account  which  the  same/^tness 

gives  of  the  marriage  is,  **  that  the' parties  w»e 

married  in  the  presence  of  her,  the  deponent, 

by  the  name  of  WiUiam  Pougeti  a6  she  recollects^ 
*<  from  the  clergyman  putting  several  questions, 

and  being  very  particular  in  his  name  aiid  place 
^'  of  residence,  to  which  he  answered,  that  his 
^'  names  were  WiUiam  Pouget ;  ind  being  coa- 
<'  fused,  Mr.  Wyatty  the  brother-in-law  of  the  said 
^^  Lucretia  Tomkins^  gave  evasive  dnd  untrue  an- 
**  swers  for  him,  as  to  his  residence/'  It  may  indeed 
be  inferred  from  this,  that  this  person  had  {probably 
been  a  principal  mover  in  the  business,  though  th^ 
does  not  distinctly  appear  from  any  6ther  part  of 
the  transaction.  It  is  clear,  however,  that  bann^ 
were  published  in  the  Aame  of  WiBiam  Pouget^ 
omitting  Peter ;  that  the  father  and  family  wafer 
entirely  ignorant  of  the  transaction,  and  not  in- 
formed of  it  till  some  months. afterwards,'  when 
they  expressed  their  surprise  and  grief  at  what  had 
bi^>pened. 

The  Act  of  Parliament  recites,  **  that  great'  in- 
*<  conveniences  have  arisen  from  clandestine  mar- 
^^  riages,'*  and  proposes  to  provide  against  them  in 
future :  for  that  purpose  it  directs  the  true  names 
and  residence  to  be  given  to  the  minister,  in 
writing,  seven  days  before,  or  he  is  not  obliged  to 
pnblisli  the  banns,  though  he  is  not  forbidden  iso 
io  do.  It  has  been  matter  of  regret  that  this  pro- 
vision of  the  act  has  not  been  more  generally  ob- 
served. The  dear  intention  of  the  act  is,  that  the 
true  names  of  the  parties  should  be  published ; 
and,  if*  they  are  not  so  published^  it  is  no  pubUca^^ 

9  tion : 
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tion :  no  notice  is  given,  and  no  opportunity  is     Pouget  v. 
affi)rded  to  any  one  to  allege  an  impediment.     It     '^^''""'' 
has  been  constantly  held  therefore,  since  the  case  aitfa/on.isis* 
of  Early  v.  Stevens  *,  that  a  publication  in  false 
names  is  no  publication. 

It  was  pleaded  in  the  libel,  that,  at  the  time  of 
publication  at  St.  Andrew^ s^  Holborrij  the  parties 
were  not  living  in  that  parish,  but,  at  his  father^s 
residence,  in  another  parish.  It  was  pleaded  as  a 
circumstance  of  fraud ;  and  it  was  objected  to  on 
the  admission  of  the  libel,  as  in  violation  of  the 
lOth  section  of  the  Marriage  Act,  which  forbids 
the  Court  to  inquire  into  the  fact  of  such  residence. 
It  was  answered,  that  it  was  not  done  for  the  pur- 
pose of  invalidating  the  marriage,  but  merely  to 
shew  the  fiaudulent  character  of  this  transaction, 
from  the  conduct  of  the  parties.  The  article  was 
admitted  with  hesitation  by  the  Court,  and  subject 
to  future  objections  \  and  if  it  was  necessary  to  de- 
cide on  that  point,  I  should  entertain  very  strong 
doubts ;  as  the  words  of  the  act  are  very  exclusive, 
*'  that  it  shalLnot  be  allowed  to  be  done  touching 
''  the  validity  of  the  marriage ;"  and  if  I  was 
called  upon  to  determine,  I  should  still  hesitate  to 
admit  that  article.  It  is  however  unnecessary,  as 
the  same  inference  arises  from  other  parts  of  the 
transaction  not  liable  to  the  same  objection.  The 
attempt  to  have  the  banns  published  at  Highgate, 
and  the  behaviour  of  the  parties  oh  that  occasion, 
stificiently  establish  the  fraudulent  purpose. 

AU  t&ese  circumstances  proclaim  the  frftud.  If 
tKe  age  of  the  wife  had  appeared,  the  case  of  fraud 
might  have  been  still  stronger.    What  the  actual 


^ 
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L  2  disparity 


148  CASES  DETERMINED  IN  THE 

poDGBT  0.    disparity  was  does  not  appear.     The  boy  was  a 
school  boy,  of  sixteen  years  only,  and,  at  any  rate. 


ii4th  Jan,  1812.  to  be  presuoied  much  younger  than  the  wife.     It 

is  not  a  case  of  casual  omission,  and  where  one 
party  has  committed  a  fraud  upon  the  other  —  in 
either  of  which  cases  the  Court  might  have  pos- 
sibly hesitated  ;  but  a  confederacy  of  both  to  de- 
ceive the  father.  Under  this  view  of  the  case,  I  am 
of  opinion,  that  the  suppression  of  one  baptismal 
name  is  such  a  false  description,  as  will  be  sufficient 
to  render  the  marriage  null  and  void. 


HARRIS  V.  HARRIS. 


sd  /^«5. 1 81 8.  ^rilS  was  a  case  of  divorce,  by  reason  of  cruelty^ 

Divorce  by  brouifht  by  Elksabeth  Mary  Harris  airainst  her 

reason  of  cruel-  o           .^                                      i7                        a 

ty,  on  words  of  husbaud,  WtlHam  Harris^  of  the  parish  of  St.  Dun^ 


menace,  accom-       .  ^. 

ptnied.  by         stau^  Steptiey. 

violence,  &c. 


Judgment. 
'  Sir  William  5co</.— This  is  a  suit  brought  by  the 
wife,  for  separation  by  reason  of  cruelty^  in  which 
there  is  no  defensive  allegation  on  the  part  of  the 
husband;  and  the  Court  has  only  to  determine^ 
how  far  the  prayer  of  the  wife  is  supported  by  the 
facts  stated  by  the  witnesses,  who  have  been  exa- 
mined on  her  libel.  The  Court  is  not  in  the  habit 
of  interfering  in  ordinary  domestic  quarrels ;  and 
there  may  be  much  unhappiness,  from  unkind 

I  o  treat- 
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trtetment,  or  violent  and  abusive  language,   in     Harris  v. 

which  parties  can  obtain  no  relief  in  this  form ;      "^"'^"' 

but  must  be  left  to  correct  the  intemperance,  of  3di>6.  )8u. 

which  they  complain,  by  such  private  means  as 

they  can  employ  for  the  purpose. .  There  must  be 

something  which  renders  cohabitation  unsafe,  or 

is  likely  to  be  attended  with  injury  to  the  person, 

or  to  the  health  of  the  party,  in  order  to  sustain 

an  application  to  this  Court,     Words  of  menace 

may  partake  of  either  of  these  characters ;  they 

may  be  merely  the  language  of  passion,  or  they 

may  be  the  expression  of  determined  malignity, 

which,  if  they  are  likely  to  be  carried  into  effect, 

may  warrant  the  Court  to  interpose,  and  prevent 

the  actual    mischief  which  is  thus    threatened* 

Where  such  violence  of  language  is  accompanied 

with  blows,  it  is  a  more  aggravated  case,  and  the 

mischief  is  actually  inflicted.     It  is  impossible  for 

the  Court  to  say,  there  has  not  been  that  species 

of  ill-treatment  in  the  present  case. 

It  is  proved  by  the  evidence  of  the  servants, 
who  appear  to  have  given  a  very  impartial  testi- 
mony^ and  even  speak  favorably  of  the  husband's 
afiectionate  behaviour  to  his  children,  that  he  had 
been  in  the  constant  habit,  for  a  considerable 
time^  of  insulting  his  wife  with  the  most  oppro- 
brious language ;  and  I  see  nothing  to  induce  the 
Court  to  suspect  that  these  witnesses  have  spoken 
with  undue  colour,  or  partiality,  in  the  accounts 
which  they  have  given. 

The  first  matter  complained  of,  is  an  act  of 
violence  in  Mat/  1803,  of  which  there  is  no  direct 
evidence ;  but  the  Court  has,  I  think,  sufficient 
proof  that  a  blow  was  actually  given.  The  two 
sisters  of  the  wife  say  ^'  that  in  June  1803  she  had, 

L  3  <«  for 


f 
I 


IQQ  CASES  DBTERMINED  IN  THB 

Harris  v.     **  for  soiue  time,  abstained  from  her  usual  visits 
"'"'''"'     <«  to  her  father's  house,  and  that  when  she  came,, 


ad  Feb.  i8i8.  *^  on  being  asked  the  cause  of  her  absence,  and 
**  being  questioned  as  to  a  mark  on  her  chin,  she 
'<  declined  at  first  to  say  any  thing,  and  did  not 
'^  appear  eager  to  complain ;  but,  on  being  pressed, 
"  she  said  *  she  had  received  a  blow  from  her 
«  'husband  with  a  poker ;'  and  they  further  allege, 
"  that  the  mark  continued  for  some  time/*  There 
is  also  a  confession  of  the  husband,  which  supports 
this  statement,  at  a  later  occasion,  when  he  ad- 
mitted to  EUzabeth  Jacksoitj  "  that  he  had  struck 
"  her  before  ;*'  which  must  be  taken  either  as  an 
acknowledgment  of  this  blow,  or  as  adding  to  the 
number  of  injuries  of  which  the  wife  has  to  com* 
plain.  That  she  bore  this  treatment  with  all  the 
patience  that  can  be  required  from  a  wife,  is  also 
satisfactorily  pjroved.  It  appears  further,  that  she 
was  deposed  from  the  management  of  her  family^ 
which  was  given  to  his  sister,  Ann  Harris ;  that 
she  was  not  permitted  to  dress  suitably  to  her 
situation  in  life ;  and  that  she  had  been  obliged 
to  resort  to  the  kindness  of  her  own  family,  for 
occasional  supplies  of  money.  The  terms  J&q4 
dtoily  and  Har^  are  amongst  the  mildest  that  were 
applied  to  her.  There  is  evidence  of  a  threat  "to 
**  throw  a  knife  in  her  face,  at  the  time  when  h§ 
*^  actually  had  a  knife  in  his  hand ;  and  also  that 
"  he  would  knock  her  head  off  j"  words  which 
are  well  calculated  to  excite  just  alarm  in  a  mind 
of  greater  firmness,  than  she  probably  possessed. 

The  only  suggestion  that  is  offered  to  the  Court 
in  exculpation  is,  that  she  had  habits  of  contract- 
ing debts,  which  might  justify  the  severity  of 
taking  the  management  of  her  family  frcmi  herl 

Bilt 
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But  when  the  Court  sees  the  manner  in  which  she    harbis  »; 

was  kept  as  to  her  own  dress.  It  has  reason  to  sup-      ^^*'^"' 

pose  that  if  these  habits  were  satisfactorily  proved,    sd  Feb,  isis. 

winch  they  are  not,  they  were  still  not  more  than 

the  husband  himself  may  be  considered  to  have 

occasioned*    The    facts,  above   referred    to,   are 

spoken   to   by  JoTie  Benson^  who  says,  **  that  on 

*f  one  occasion,   in   the  year  1811,  there  was  a 

"  quarrel,  on  account  of  some  allowance  she  had 

^  received  from  her  father,  for  her  own  use,  which 

/^  the  husband  wanted  to  apply  to  domestic  pur- 

^'  poses,  to  buy  the  children  some  shoes,  and  that 

\^  he  flew  into  a  great  passion,  and  abused  her 

^'  father  as  a  villain  and  a  fool/'     I  see  no  reason 

to  think,  that  she  was  not  fully  justified  in  the  use, 

which  she  proposed  to  make  of  the  allowance,  or 

that  it  was  other  than  was  intended  by  her  father. 

The  same  witness,  on  the  12th  article,  speaks 
to  a  quarrel  at  supper,  in  which  the  husband  swore 
^<  that  if  she  did  not  mind  what  she  was  about,  he 
**  would  throw  a  knife  in  her  face.*^  On  the  11th 
ei  September  there  is  satisfactory  evidence,  in  the 
depositions  of  Sarah  Chalk j  of  a  blow  ^^  given  by 
^.*  a  tea-cup,  and  that  the  child  came  down  stairs 
««  and  said,  that  his  father  had  thrown  a  tea-cup 
^}  at  his  mother,  and  had  cut  her  face  and  it  bled ; 
^  that  she  immediately  went  up,  and  saw  a  cup 
*'  broken  all  to  pieces  in  the  room,  and  the  wife's 
^  face  bleeding,  and  there  was  a  scar  on  her  face  for 
**  some  time  after.  That,  about  seven  months  ago» 
^^  the  husband  asked  the  dq>onent  if  she  had 
«<  heard  any  thing  about  the  cup,  and  she  told 
^«  him  what  the  child  had  said,  and  he  could  not 
^'  deny  it**    His  silence,  in  conjunction  with  the 

L  4  drcum- 
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Harrii  it.     drcHmstances  stated,,  leaves  no  doubt  on  the  mind 

^'^*"'  of  the  Court  as  to  the  truth  of  this  fact. 
ad/irA-iaio*.  On  the  14th  of  November  there  was  another 
outrage,  which  led  to  the  final  separation.  This 
happened  in  consequence  of  some  dispute,  about 
the  testamentary  dispositions  of  her  father's  wilL 
On  this  Arm  Cole  says,  **  that  on  the  night  of  the 
^*  father's  funeral,  Mr.  Harris  asked  her  to  let 
**  him  see  her  father's  will,  which  she  refused ; 
"  that,  afler  some  altercation,  Mr.  Harris  said  to 
<'  his  wife,  she  might  go  as  soon  as  she  liked,  for 
**  she  should  have  no  peace  while  she  was  in  the 
'^  house.  That  on  some  day  in  the  same  month 
"  of  November  she  heard  a  scuffle  in  the  parlour 
at  ten  o'clock  at  night,  and  she  heard  the  said 
Elizabeth  Harris  open  the  door  and  say  *  Now 
lam  off;'  that  she  went  up  stairs;  that  her 
^^  master  came  out  from  the  room,  and  desired 
"  the  deponent  to  leave  her  alone;  that  Mrs. 
'<  Harris  went  out  of  the  house,  and  the  husband 
**  shut  the  door  after  her." 

It  may  be  thought  rather  singular,  that  though 
this  happened  in  the  presence  of  Ann  Harris,  the 
sister  of  the  husband,  she  says,  "  that  she  was  sit- 
"  ting  between  them  after  supper,  with  her  elbow 
*^  on  the  table,  and  her  head  on  her  hand,  and 
"  she  did  not  see  either  of  them."  It  is  further 
proved,  however,  by  his  own  admission  to  two 
persons,  '*  that  he  had  put  himself  in  a  menacing 
**  attitude,  and  thrust  his  fist  in  her  face  with 
"  some  violence,*'  as  he  acknowledged  to  one  wit- 
ness. Ford ;  and  «  that  her  infant  child  was  in 
"  her  arms  at  the  time ;"  though  he  denies  the 
violence  to  the  other  witness,  Elizabeth  Jackson. 

On 
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On  these  facts   the  Court  is   called  upon  to  haeris  ». 
prevent  the  repetition  of  such  outrages^  and  It        ^*'"'' 

has  no  hesitation  in  pronouncing  for  the  separa-  sd/e6.^]8ia^ 
tion,  as  prayed  on  behalf  of  the  wife. 


WARING  ».  WARING. 

HTH IS  was  a  suit  for  separation  and  divorce,  by  leth  ju/yisja. 
reason   of  cruelty,  brought  by  the  wife,  in  ^^  ^  jy^^^^ 
which  a  libel  had  been  given  in  stating  the  charge,  t^^^^^^^,* 
a  defensive  allegation  on  the  part  of  the  husband,  — Ju«ificatioD, 
and  a  responsive  allegation  on  the  part  of  the  ductofdiewiie. 
lady.  •""•^' 

The  usual  proceedings  being  had,  the  case 
was  argued  by  Dr.  Arnold  and  Dr,  Lushington  on 
the  part  of  the  wife,  and  by  Dr.  Adams  and  Dr. 
Jermer  on  the  part  of  the  husband,  on  the  facts 
appearing  in  the  observations  of  the  Court. 

Judgment. 
Sir  William  Scott — This  is  a  proceeding  by  the 
wife  against  the  husband  for  divorce,  by  reason  of 
cruelty,  and  likewise  originally  of  adultery.  It 
appears  that  the  parties  were  married  in  1800,  and 
thatthere  are  five  children  of  that  marriage.  InlSll 
the  wife  left  her  husband^  and  applied  to  this  Court 
for  a  divorce,  on  the  charge  of  cruelty  and  adultery  y 
though  that  of  adultery  has  not  been  pursueid* 
A  letter  indeed  has  been  introduced,  annexed  to 
the  interrogatories,  on  which  some  observations, 
tending  that  way^  have  been  made.     But  it  is  im- 

possible 
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Waring  v.   possiblc  foF  the  Court  to  take  up  the  suggestion  in 
^^""^^    that  form,  as  the  other  party  has  had  no  oppor* 


i6th  Ju^  1813.  tunity  of  contradicting  it.  I  shall  therefore  follow 
the  example  of  the  party  herself,  by  dismissing  that 
charge  from  any  further  consideration.  The  case» 
therefore,  standing  on  the  single  charge  of  cruelty, 
must  be  maintained  on  the  usual  principles,  which 
require  that  such  complaints  should  be  supported 
by  proof  of  violence  and  ill-treatment,  endanger- 
ing, or  at  least  threatening,  the  life,  or  person,  or 
health  of  the  complainant. 

Suits  of  this  nature  are  usually  brought  by  the 
wife,  as  the  more  infirm  party,  though  they  may 
be  also  brought  on  the  part  of  the  husband,  and 
have  been  so  brought,  with  effect,  in  cases  before 
this  Court  When  the  wife  is  the  complainant^ 
presumptions  of  injury  may  be  derived  from  the 
comparative  weakness  of  her  constitution.  It  is 
not,  however,  impossible,  that  she  may  have  been 
the  aggressor,  and,  by  provocations,  have  brought 
upon  herself  the  ill-treatment  complained  of;  when 
that  appears,  she  is  not  entitled  to  demand  relief 
from  the  Court :  it  is  the  consequence  of  her  own 
conduct,  and  she  has  the  remedy  in  her  own  hands^ 
by  an  alteration  of  her  conduct }  and  if  the  law  waa 
not  backward  in  its  interference  in  such  a  case,  it 
would  furnish  the  wife  with  a  very  short  course  to 
a  sentence  of  separation,  if  she  wished  it,  for  she 
would  have  nothing  to  do  but  to  provoke  ill-treat- 
ment by  ill-behaviour.  I  do  not  mean  by  this^ 
that  every  slight  failure  of  duty,  on  the  part  of  the 
wife,  is  to  be  visited  by  intemperate  violence  on  the 
part  of  the  husband.  The  correction  of  such  fail- 
ings must  be  softened,  by  a  due  recollection  of 

human 
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human  infirmityj  and  of  the  tender  reUtion  subr    waring  ». 
aisting  between  such  parties ;  and  there  may  be     ^^*'"^ 


cases  of  that  kind^  provoked  by  the  wife,  but  up-  leth  J»(y  uid. 
duly  visited  by  the  husband^  in  which  the  Court 
would  not  decline  to  interfere.  But  if  the  conduct 
of  the  wife  is  iitconsistent  with  the  duties  of  that 
character,  and  provokes  the  just  indignation  pf  the 
husband,  and  causes  danger  to  her  persouj  she  must 
seek  the  remedy  for  that  evil,  so  provoked,  in  the 
change  pf  her  own  manners*,  lliere  is  reason  to 
hope,  that  such  a  remedy  would  npt.  be  inefiectual  ^ 
but  should  it  prove  otherwise,  it  may  then  be  the 
proper  opportunity  for  application  to  the  powers  of 
the  Court  Under  these  observation^  I  proceed  to 
cousideT  the  evidence  hy  which  the  charge  ia  sup- 
ported. 

It  appears  certainly,  that  there  had  be^  grievous 
£imily  dissensions  between  these  parties^  not  be*  . 
coming  the  decorum  of  theii:  situation  in,  life,  or 
the  duties  of  their  relation  to  each  other*  .  Much 
gross  abuse,  coarse  language,  personal  struggles^ 
proceeding  to  the  annoyj^nce.  aod  disturbance  of 
the  neighboiprhopdi;  -^  ^uch,  indeed*,  as  the  Court 
has  sddpm  pbserved,  in  other  such  cases,  to  have 
come  before  its  notice.  !3ut  it  does  not  necessarily 
follow  that  the  husband  is  to,  bla^ie,  or  is  the  only 
one  to  blame ;:  for  it  ma[y  have  been  the.  iatdt  of 
both,  or  of  the  complainij3g  party  herself  alone* . 
.  Qn  the  view  of  the  witnesses  these  observations 
occur,  that  they  ^re  chiefly  servants,  respecting; 
whom.it  is  a  common  ren)ark»  .that  they  usually 
give  hpt  vnsqtisfactpry  repr eaentatiqns,of  scenes  of 
this  kind,  of  many  of  which  they  can,  in  fact, 
know  but  lijttle  —  for  they  have  seen  but  little, — 
nothing;  of  the  cause  or  commenceriient,  tod  but 

little 
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Waking  v.    little  till  near  their  conclusion^  which  usually  brings 
^^""'^'    more  noise  along  with  it,  and  so  compels  their  at- 


16th  jkVi»i3.  tention.  The  greater  number  of  these  witnesses 
are  produced  by  the  complaibant ;  •  they  are  fe- 
males, and  naturally  range  themselves  on  the  side 
of  their  own  sex  j  but  their  prejudices  and  partial- 
ities (for  prejudices  and  partialities  such  persons 
are  subject  to)  may  have  been  thrown  on  the  other 
side,  by  occurrences  that  have  happened  to  them- 
selves in  the  family  :  A  passionate  wife  may  have 
been  a  passionate  mistress,  and  they  will  judge  and 
speak  according  to  their  own  supposed  injuries. 
Three  are  cook-maids,  who,  from  their  situation, 
could  see  but  little  ;  they  intrude  when  the  battle 
has  raged  for  some  time,  and  become  loud  and 
vehement.  Two  are  house-maids,  liable  to  the 
same  objection,  that  they  come  in  only  towards  the 
dose  of  hostilities.  The  butler  had  better  access, 
but  does  not  appear  to  have  made  the  best  use  of 
his  opportunities.  A  surgeon,  Mr.  Cooper^  like- 
wise produced,  appears  to  have  had  some  little 
difierences  with  die  husband,  which  may  have  in- 
sensibly coloured  his  evidence  j  but,  in  truth,  his 
knowledge  of  facts,  resulting  from  his  own  ob- 
servation, is  not  very  considerable.  In  one  pas- 
sage of  his  evidence,  he  says,  ^<  that  the  attention 
"  of  Mr.  Waring  to  his  wife  was  not  what  it  should 
"  have  been.'*  This  is  matter  of  opinion ;  it  may 
depend  on  the  different  warmth  of  feeling  in  dif- 
ferent men,  and,  being  merely  negative,  is  hardly 
sufficient  to  sustain  a  charge  of  legal  cruelty. 

Mr.  UttersoTiy  who  describes  his  house  to  be  the 
next  door  to  her  own,  says,  "  that  she  came  to  his 
"  house  in  a  state  of  great  distress^  which  affected 
^*  him  j"  but  he  knows  nothing  of  the  commence- 
ment 
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mentor  causeof  that  quarrel,  to  which  she  attributed    Waring  v. 
it,  and  can  speak  only  to  present  appearance  j  and        ^'^'^°' 


perhaps  the  husband,  if  he  had  come,  might  have  Mth  ju(y  isia. 
come  in  a  state  of  equal  disorder,  and  of  course 
might  have  excited  equal  sympathy. 

Many  of  the  witnesses  speak  of  frequent  noises, 
of  the  lady  calling  for  assistance  from  the  win- 
dows, and  other  circumstances  which  indicate  a 
state  of  great  disorder  and  confusion  in  the  house. 
But  many  of  them  are  liable  to  the  objection  on 
which  I  have  already  observed,  that  the  persons,  to 
whom  she  appeals,  were  not  present  at  the  ori^n 
of  the  outcries  to  which  they  speak.  .  It  by  no 
means  follows,  that  those  who  cry  out  the  loudest 
have  been  the  most  peaceable.  What  might  ap- 
pear harsh  or  offensive  to  such  persons,  might  be 
justified,  or  palliated,  by  the  circumstances  out  of 
which  the  treatment  arose.  That  which  is  violent 
if  aggressive,  may  be  justified  or  excused  if  de- 
fensive: and  if  the  wife  gave  the  first  blow — if 
she  was  the  prior  Icedens — though  to  return  it 
may  not  be  manly,  the  law  will  allow  for  human 
infirmity,  under  such  gross  and  scandalous  in- 
dignity. The  general  substance  of  the  evidence 
of  these  persons  is,  on  that  account,  not  entitled 
to  much  credit ;  but  even  of  these,  several  impute 
the  blame  to  the  party  complainant. 

I  come  to  the  evidence  of  Mr.  H.  Waring^  who 
has  been  examined  on  both  sides,  and  has  there- 
fore that  voucher  of  impartiaUty  from  b</th.  He 
speaks  also  with  that  moderation  which  entitles 
him  to  ample  credit  from  the  Court.  He  says  that 
there  were  faults  on  both  sides.  He  saw  them 
daily,  and  describes  the  conduct  of  the  wife  in 

their 
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WARiMft  o.     iheir  quarrels  to  have  been  provoking,  and  that  it 
soon  became  violent  ' 


leth  jufy  1813,      The  account  of  general  behaviour,  that  is  given 

by  sefveral  of  the  servants,  is  unfavourable  enough ; 
i^he  frequently  put  herself  in  violent  passions — 
often  said  provoking  things  to  him,  which  made 
him  quarrel  with  her  ^ — that  she  would  refuse  to  go 
down  to  dinner — and  sent  irritating  messages  to 
him  by  his  child.  That,  at  other  times,  she  would 
order  dinner  not  to  be  prepared  for  him— that  she 
would  sometimes  lock  him  up  in  his  room— ^and 
that  he  was  once  obliged  to  get  out  of  the  window. 
These  are  particulars  selected  from  the  deposi- 
tions  of  Margaret  Chapifnan^  the  servant  who  waited 
on '  them ;  of  EUzdbetk  Wkkens^  Lucy  WickenSj 
and  Sarah  Wickens^  who  are  examined  on  the  part 
bf  the  wiife,  and  give,  this  description  of  her  con- 
duct, which  proves  it  highly  reprehensible ;  and 
which  might  be  expected  to  provoke  a  husband^s 
r^entment,  and  in  which  she  must  be  considered 
as  tlie  authoress  of  her  own  wrongs,  and  not  en- 
titled to  seek  relief  from  the  Court. 

I  must  next  discharge  from  the  case,  those  parts 
'  of  the  libel  to  which  no  evidence  has  been  ad- 
duced: — that  he  g^ve  to  her  an  emetic,  with  an 
intention  to  produce  a  miscarriage ;  on  which  there 
is  no  evidence  whatever  but  what  rests  on  the 
declaration,  that  she  herself  made  to  the  sui^geoui 
and  to  a  servant ;  and  seeing  the  manner  in  which 
she  has  indulged  herself,  in  the  representatiops 
which'  she  has  made  of  her  husband,  I  do  not  think 
that  any  statement,  so  founded,  can  be  accepted  as 

entitled  to  credit    I  have  looked  into  the  answers, 

•  •  • 

aiid  find  that  he  denies  this  imputation  positively 
on  oath.    He  says,  indeed,  <<  that  he  may  have 

*•  advi$ed 
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^  a'dvised  her  to  take  such  medicine ;  but  posi-     Wa«ino  «. 
*«  tively  denies  that  it  was  done  "with  any  such     ^''""'°' 
•*  motive."  leth/ic^iaia. 

Another  charge  which  fe  totally  destitute  of 
proof  is,  that  she  was  left  wiihout  mdtiey  in  his 
absence;  the  fact  appearing  to  be  directly  the 
reverae. 

^  Another,  that  he  compelled  her  to  come  down 
to  dinner,  when  she  had  just  miscarried.  That  sh^ 
came  down  when  she  was  infirm  in  health  is  cer^ 
tainly  true,  but  nothing  further  is  proved^  ex- 
cept her  own  complaints,  on  which,  considering  the 
general  colour  of  her  assertions,  the  Court  cannot 
confidently  rely. 

It  is  pleaded^  that  the  husband  had  forbidden 
her  to  hold  intercourse  with  her  own  family  for 
several  years ;  and  it  was  not  without  hesitation, 
that'the  Court  admitted  that  article  to  stand,  for 
idthcfogh  it  may  be  a  harsh  exercise  of  marital 
authority,  there  may  be  circumstances  that  will 
jus^fy  that  prohibition.  And  the  Court  could  ill 
judge  of  the  reasonablentess  of  such  an  injunction. 
Though  the  wife  may  be  very  amiable,  her  con- 
nexions ma^  not  be  so,  and  there  may  be  many 
reasons  which  would  justify  such  exclusion.* 


f  •  •  t  < ' 


*The  coincidence  of  legal  reasonipgy  in  distant  ages  and 
countries,  is  not  unworthy  of  remark.  —  The  propriety  of  fus- 
taining  such  a  restriction,  under  certain  circumstances,  is  noticed 
in  the  Jewish  Law.  -—  '*  Si  quis  uxori  dixcrit,  nolo  veniat  ad  me 
*  '  pater  tuus,  mater  tua,  frater  tuus,  soror  tua,  obtemperandum  est. 
**  Si  quid  igitur  his  a4versum  accidat,  uxor  ad  ipsos  sese  'COn- 
^'  ferat.  IsU  contra  non  ibunt  visere  ad  mulierem,  nisi  si  subito 
quid  ei  contigerit,  morbus,  puerperium ;  nemo  enim  hon^o  vi 
cogitur  alios  ad  se  admittere." —  Maimmides  de  Matrim.  Jur 
dkorum'i  ch.  13,  s.  14. 

It 
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Waring  o.        It  appears  hoWever  that   some   cocdness  had 
^^"''°'     taken  place  on  pecuniary  matters,  as  he  thought 


16th  J^ay  1813.  that  he  was  ill-treated  by  her  father,  on  whose  re- 
commendation he  had  furnished  some  articles  of 
merchandize  to  a  person,  for  which  he  thought  him 
responsible,  though  the  father  did  not  so  consider  it 
The  husband  complains  that  the  wife  threw  the 
note  from  her  father,  on  this  subject,  into  the  fire, 
and  she  admits,  in  her  own  plea,  that  she  told  the 
husband  what  would  fully  justify  such  a  surmise  on 
his  part. 

Whatever  may  be  the  result  of  the  evidence  on 
these  points,  the  principal  facts  may  be  considered 
to  be  three  in  number,  on  which  the  counsel  for 
the  wife  admit,  that  if  they  are  not  proved,  so  as 
to  entitle  her  to  the  legal  consequence  of  separa- 
tion, the  suit  must  entirely  fail. 

The  first  is  that  which  is  pleaded  in  the  eighth 
article  of  the  libel,  in  these  terms  :  ^<  That,  on  the 
night  of  the  6th  April  1808,  James  Waring^ 
without  any  provocation,  put  himself  in  a  vio- 
lent passion,  swore  at  her  most  violently,  insisted 
^<  that  she  should  go  out  of  the  house  that  instant; 
attempted  to  drag  her,  by  force,  from  the  fire, 
where  she  was  sitting ;  and,  with  great  force 
*^  and  violence,  beat  her  head  against  the  marble 
"  chimney  shelf,   J^nd  thereby  broke   the   comb- 
*^  which  was  in  her  hair,  and  the  broken  part 
**  thereof  was  forced  into  her  head ;  that,  by  the 
**  violence  of  such  blow  and  the  pain  occasioned 
"  thereby,  the  said  Marianne  Waring  fell  to  the 
"  ground,  and  the  said  James  Waring  then  dragged 
her  by  the  arm  along  the  floor,  with  an  intention 
of  putting  her  out  of  the  room,  but  her  screams 
having  brought  the  servants  into  the  room,  the 

said 
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«*  said  James  Waring^  upon  seeing  them,  imme-  *  ^J^^^^J' 

«*  diatdy  left  the  room."  — : 1. 

The  servants,  who  have  been  examined^  came  in  ^^'^^  i«i8* 
in  the  heat  of  the  battle,  and  knew  little  of  what 
led  to  it.     It  turns  out,  however,  that  the  parties 
had  been   invited    to   spend   the    evening  with 
Mrs.  Rtiley  and  that  there  was  some  altercation 
about  a  coach  ;  though  it  is  deserving  of  remark, 
that  the  sister  did  not  mention  the  preliminary 
quarrel  in  her  examination  in  chitf^  nor  till  she 
was  pressed  by  the  interrogatories,  that  were  ad- 
dressed to  her,  on  that  fact.    In  chief  ^^  had  said, 
that  a  quarrel  ensued  just  as  they  were  going  out, 
and  that  the  complainant  was  so  much  agitated 
by  the  altercation,  that  she  determined  on  staying 
at  home ;  and  she  speaks  of  the  latter  part  of  this 
history  nearly  to  the  effect  of  the  plea :  But  on  the 
interrogatory  she   says,  "  that  Mr.  Waring,  went 
<<  alone,  beeause  the  wife  sent  her  to  him  to  ask 
to  have  a  coach,  and  on  his  answering  in  the 
negative,  that  she  went  again  in  about  ten  mi- 
nutes to  ask  the  same  question,  to  which  he 
replied  as  before  \  but  on  the  weather  proving 
rainy,  he  sent  down  one  of  the  children  to  order 
*<  a  coach  to  be  called,  and  when  he  came  do\m 
'^  dressed^  was   angry  that  the   servant  had  not 
^  brought  one ;   and,  from  the   lateness   of  the 
"  time,  and  the  uncertainty  of  getting  a  coach, 
^  he  went  alone^  leaving  his  wife  and  the  depo- 
"  nent  to  follow.'* 

I  see  no  reason,  in  this  statement,  why  the  parties 
should  be  seriously  dissatisfied  with  each  other.  It 
appears,  however,  from  Mrs.  jBtt/e*s  evidence,  **  that 
^  a  message  was  sent  afterwajrds,  at  nine  o'clock, 
**  by  her,  at  Mr.  Wariri^^  request,  desiring  that 
voL.ir.  M  she 
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WAnisa  V.     «  she  would  come,  or  explain  whether  she  would  of 

"  not ;  that,  on  delivering  the  message,  the  servant 

16th  July  1813.  «  was  instructed  to  say,  by  Mvs^Waringj  *  that  Mr. 

<*  Wearing  himself  could  best  tell  the  reason ;'  and, 
*'  with  this  message,  the  servant  was  sent  back." 

I  cannot  but  think  that  this  was  improper 
behaviour  on  her  part,  and  that  such  a  message 
could  be  intended  only  to  expose  her  husband  to 
the  ridicule  or  censure  of  the  company. .  Such  eon-» 
duct  was  irritating ;  and  it  is  not  surprising  that 
it  should  bring  home  a  provoked  husband. 

What  passed  at  first,  on  his  return,  appears  only 
from  the  sister's  statement ;  and  when  I  consider 
how  much  she  had  made  herself  a  party,  by  not 
dissuading  the  wife  from  sending  such  a  message^ 
I  think  her  account  improbable  in  itself,  and 
related  under  impressions  that  tend  to  weaken  its 
credit.  She  says,  "  that  they  were  sitting  up  for 
**  him,  when  he  returned,  about  twelve  o*clock, 
in  a  violent  passion,  passed  the  deponent  with** 
out  saying  a  word,  caught  hold  of  his  wifb,  and 
jirked  her  off  her  chair,  by  which  she  was 
**  thrown  the  whole  length  of  the  hearth^  and 
<<  struck  her  head  against  the  mantle-piece,  and 
^<  broke  her. comb  into  her  head;  that  he  dragged 
**  her  across  the  room,  when  she  screamed,  and 
"  the  servants  came  in."  When  they  entered 
the  room,  it  appeared  there  had  been  a  quarreL 
fVells  says  *' ih^t  she  and  another  servant  came 
up,  and  found  Mrs.  Waring  on  the  ground,  cry- 
ing <  Oh !  my  head  V  to  which  the  husband 
replied,  with  an  oath,  <  Yes,  and  oh !  my  head 
<<  too  y*  and  said,  he  would  have  his  wife's  sister 
^^  out  of  the  house,  as  he  could  not  live  in  the- 
"  hou^e  with  them.'* 

It 
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It  appears^  then,  that  Both  were  complaining.    ^*Jj^°  "• 
The  next  day  they  were  reconciled,  and  dined  to- 


gether} though  I  cannot  but  think,  that,  if  the  le^hJuZy  isja. 
outrage  had  happened,  quite  in  the  extent  described 
In  her  allegation,  and  by  the  sister  in  evidence, 
she  would  have  put  herself  immediately  under  the 
protection  of  her  friends. 

The  substance  of  all  the  evidence  on  this  part 
of  the  case  is,  that  she  gave  provocation  in  not 
going  to  the  party,  and  still  grosser  in  sending  the 
message  which  has  been  described ;  that  there  was 
n  conflict  on  his  return,  which  is  described  as  a 
ncuffle,  in  which  both  parties  complained ;  that 
they  dined  together  amicably  the  next  day  on  a 
formal  reconciliation,  effected  by  Mr.  Abemethy^  at 
the  instance  o?  her  father. 

It  appears  from  the  evidence  of  Mr.  Abemetky 
that  *<  soon  afVer  the  husband  went  to  Ireland^ 
"  and  on  the  8th  of  January  1808,  when  he,  Mr. 

Abemethy^  informed  Mrs.  Waring  that  her  hus^ 

band  was  coming  home,  she  burst  into  a  passion 
«*  of  tears — continued  hysterical  all  the  day— ex- 
**  pressed  her  disgust  and  dislike  of  her  husband"— 
**  and  said  *  she  wished  he  might  never  return, 
••  but  b^ drowned  in  his  passage/"  Connect  this 
expression  with  the  irritating  message  which  had 
before  been  sent  by  the  child,  and  I  ask,  if  this 
was  an  outrage  that  could  be  expected  but  from  a 
female,  who  had  so  surrendered  her  mind,  and  her 
tongue,  to  ungovernable  passion. 

After  this  there  is  every  thing  ungracious  on 
both  sides,  particularly  on  her's,  but  no  open 
quarrel,  until  that  which  happened  at  Sandgate  in 
1809 ;  find  of  which  there  is  a  particular  account 
in  the  evidence  of  Mr.  H.  Waring. 

M  2  The 
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wauno  0.        The  account  of  their  general  manner  of  living 
^"''°'     t(^ether  is  certainly  not  very  favourable  to  her. 


16th  Jiifer  1813.  From  the  evidence  of  the  women  ^^rvants,  *^  tfUU 

**  she  ordered  no  dinner  to  be  prepared  for  hm-^ 
*^  that  at  times  she  was  outrageous^  particulathj 
"  ahout  the  marriage** — and  many  other  particu- 
lars, I  collect,  that  the  system  of  the  wife's  conduct 
must  have  tried,  most  effectually,  any  husband's 
temper.  It  is  stated  also  by  them,  that  she  contra- 
dicted him  in  every  thing,  which  he  bore  in  a  way 
rather  inconsistent  with  the  irritability  of  temper, 
which  is  ascribed  to  him.  The  general  tenor  of 
this  description  gives  great  credit  to  what  is  stated 
by  Mr.  H.  Waring^  "  that  he  has  heard  her  say, 
<<  *  that  she  would  oblige  her  husband  to  make  her 
**  a  separate  maintenance,  and  would  have  j^600 
<<  per  ann.  settled  upon  her ;  and  if  he  did  not, 
<^  she  would  make  his  life  as  uncomfortable  as 
^  she  could."'  Mr^^EngUsh  mentions  the  same 
fact,  though  she  speaks  only  of  jf  80  per  annum; 
and  that  she,  the  witness,  made  some  observa- 
tions on  the  smallness  of  the  sum;  to  which 
Mrs.  Waring  replied,  <<  that  she  would  make  it 
<'  do,  by  boarding  in  a  family,  rather  than  live 
<<  with  him."  It  is  not  improbable,  that  she 
might  mention  different  sums  at  different  times. 
That  she  had  the  design  of  forcing  a  separation, 
is  established  beyond  £dl  contradiction,  and  such 
conduct  could  not  possibly  be  pursued  for  any 
other  purpose. 

'  .A, particular  fact,  which  I  next  proceed  to  ex- 
amine, is,  that  which  is  stated  in  llie  tenth  article 
of  the  libel,  and  of  which  Mr.  H.  Waring  gives 
the  following  account  He  says,  **  that  she  came 
*^  into  the  drawing-room,  and  asked  the  deponent 

10  ♦«  to 
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**  to  walk  out  with  her  to  see  some  fireworks^  whidi    warino  *. 
the  husband  refused^    She  replied,  if  he  would  L 
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not  suffer  them  to  go^  he  should  not  go  out  him-  leihJufy  isis. 
**  self— : that  she  went  out  and  immediately  locked 
**  the  door  of  the  room ;  he  forced  the  door  with  the 
poker,  and^  whilst  he  was  opening  it,  she  stood 
on  the  outside  provoking  him ;  he  gave  her,  a 
slap  on  the  face  with  his  open  hand,  but  not 
enough  to  do  her  any  injury.    She  attacked  him,- 
pulled  off  his  wig,  and  carried  it  down  stairs, 
and  soon  afterwards  returned  with  the  poker 
**  and  threatened  to  strike  him,  on  which  he  went 
**  into  the  bed-room,*'  she  carrying  off  the  wig, 
the   opima  spoUa  of  this   not  incruenta  victoria. 
In  the  mean^time  ''  he  followed  her  in  vain,  asking 
^'  for  and  attempting  to  recover  his  wig,  which  had 
been  pinned  up  in  the  window  curtains  of  the 
drawing-room,  and  not  discovered  and  recap^^ 
tured  till  the  next  day.  That  she  went  to  the  win- 
*•  dow  and  threw  it  up,  and,  by  her  screams,  col- 
*•  lected  a  concourse  of  people  round  the  house/*^ 
EUzabeth  Wickens  says,  in  continuation  of  this 
contest  for  the  wig,  "  that  Mr.  Waring  being  with- 
out his  wig^  made  inquiries  of  his  servants,,  and 
of  this  deponent,  respecting  it ;  and  when  the 
family  were   just  setting  off  from  Sandgate^ 
which  was  the  following  day,  Mrs.  Waring  then 
told  Stesan  Wickens^  the  deponent's  sister,  that 
"  her  master's  Mag  was  in  one  of  the  drawing-room- 
••  window  curtains."    It  is  difficult  to  speak  on 
such  scenes  with  gravity,  if  they  did  not,  most 
seriously,  affect  the  peace  snd  happiness  of  the 
family.    In  this  instance  the  lady  appears  to  have 
taken  the  law  into  her  own  hands>  and  those  hands* 
were  most  energetically  employed. 

Md  It 
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Waring  v.        It  is  Hot  to  bc  wondered  at  that  he  came  home 
to  town  in  anger.     Reconciliation  was  attempted 


i6tu/i*zjii8i3.  ^y  their  friends  —  and  it  might  have  been  hoped 

that  a  sense  of  duty  would  have  returned.  Some- 
thing of  that  kind  appears  indeed,  in  ouq  letter^ 
which  has  been  exhibited,  acknowledging  her  mis- 
conduct. He  required,  that  she  should  retract  the 
former  dreadful  ejppressionsy  which  are  not  men- 
tioned, though  threats  of  hers  are  mentioned ;  and 
$he  does  consent  to  retract,  thereby  acknowledg- 
ing that  they  had  been  used,  and  were  unfit  to  be 
used.  It  has  been  observed  that  this  was  wrung 
from  her ;  however  that  may  be,  it  certainly  ap- 
pears that  she  was  not  sincere^  for  she  made 
various  disavowals.  Her  subsequent'r(tt)nduct  wa$ 
quite  the  reverse  of  what  should  have  followed  a 
sincere  retractation ;  her  very  penance  was  little 
short  of  renewed  provocation. 

The  last  act,  which  led  to  the  final  separattOD> 
was  on  the  S2d  January  1811.  Of  this  also  we 
have  an  account  from  Mr.  H.  Waring^  in  the  7th 
article  of  the  allegation,  on  the  part  of  the  hus- 
band, who  says,  *<  that  tl^^e  husband  asked  him  to 
'<  go  to  the  play,  and  she  desired  that  they  would 
'<  wait  till  the  next  day,  that  she  might  go  with 

them,  to   which   the  husband  replied,  that  he 

would  go  the  next  day  too ;  but  the  wife  answered 
^*  that  he  was  not  going  to  the  play,  but  to  a  mis- 
*^  tress,  and  immediately  left  the  room,  and  he 
'^  heard  the  house<door  locked,  and  the  door  lead- 
**  ing  into  the  area.'* 

Suppose  her  suspicions  were  even  true,  is  it  the 
proper  way  to  regain  the  affections  of  a  husband, 
to  turn  his  castle  into  a  gaol,  and  for  the  wife  to 
become  his  gaoler?  Suqh  conduct  would  lead  more 

likely 
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likely  to  the  very  opposite  result,  and  drive  the    wabinow. 
object  of  such  treatment  to  the  comforts  or  some    _ 
more  indulgent  society ;  for,  to  commit  an  act  of  ^^ih  jm^  liia. 
false  imprisonment,  is  a  singular  measiu'e  for  break- 
ing up  an  illicit  connexion,  and  calling  back  his 
wandering  affections.    •*  She  returned  to  the  room, 
^*  and  he  then  demanded  the  key, which  she  refused 
**  to  give  up.     He  desired  her  to  observe,  that  he 
^*  did  not  me^  to  use  violence ;  but  he  attempted 
^*  to  take  it  from  her  pocket,  on  which  she  flew  to 
**  the  bell,  and  screamed  out  murder.  He  said  again  ^ 

**  he  would  not  hurt  her,  but  he  would  have  the 
**  key,"  as  he  had  certainly  a  good  right  to  insist. 
A  struggle  ensued — the  servants  came  up,  and 
one  of  them  desired  that  she  would  give  him  the 
key,  to  which  she  replied  ^^  How  can  you  plead 
•*  for  such  a  villain.'*  What  must  be  the  effect 
of  an  answer  like  this  ?  He  is  locked  up  in  his 
own  house,  his  servants  remonstrating  for  him. 
A  fiirther  scuffle  ensued ;  <<  the  lady  threw  a  smail 
^*  trunk  at  him,  and  aimed  a  blow  at  his  head  with 
^*  a  candlestick.  She  then  got  him  down  in  a 
^*  chair,  and  bit  his  nose,  and  said  if  he  would 
^'  promise  not  to  go  out,  she  would  give  up  the 
*'  key^''  which  was  at  last  obtained  on  something 
like  a  conditional  surrender. 

After  this,  the  consequence  followed  that  was 
quite  unavoidable:  the  husband  found  it  neces- 
sary to  effect,  by  any  means,  the  dismission  of  hir 
wife ;  and  I  cannot  say,  that,  if  he  was  reduced 
to  the  unhappy  dilemma  of  being  deprived  of  his 
liberty,  and  locked  up  in  his  own  house,  or  of 
parting  from  his  wife,  either  Law  or  Reason  would 
frown  upon  him,  with  much  severity,  if  he  pre- 
ferred the  latter  alternative.    I  shall  not  enter  into 

m4  the 
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wariico  o.    the  consideration  of  the  modei  which  he  took  ta 
effect  this  purpose ;  all  that  follows  being  nothing 


lithJii^  1813.  more  than  the  natural  sequel  of  this  history,  which 

has  degraded  the  attention  of  this  Court  for  nearly 
three  days« 

On  this  state  of  the  evidence,  the  Court  is  not 
entitled  to  say,  that  either  party  was  entirely  with- 
out blame.  To  entertain  personal  scuffles  with  a 
woman  and  a  wife  is  a  cruel  necessity ;  but  a  man 
may  protect  and  defend  his  own  life  and  liberty. 
It  is  a  difficult  task  to  return  blows,  let  them  come 
from  whom  they  may,  with  words  only.  Force 
may  be  opposed,  and  in  some  cases  must  be  op^ 
posed  by  force ;  but  supposing  that  some  portion 
of  blame  is  imputable  to  the  husband,  there  is 
enough  to  warrant  the  Court  to  pronounce,  that  a 
wife,  who  is  guilty  of  such  conduct^  is  not  entitled 
to  complain. 

I  forbear  to  observe  further  on  her  behaviour  in 
these  scenes,  lest  it  might  look  too  much  like  the 
indignation,  which  every  Court  must  feel,  but 
would  willingly  repress,  on  having  such  behaviour 
brought  before  it.  I  recommend  to  her  the 
duty  of  self-examination,  and  to  consider  whether 
a  proper  change,  in  her  own  conduct,  may  not  be 
the  most  effectual  remedy  for  the  evil  of  which 
she  complains,  and  consist  better  with  her  duty  to 
her  husband,  her  children,  and  herself. — In  the 
hope  that  such  a  change  may  take  place,  I  dismiss 
the  complaint,  and  exonerate  her  husband^ from 
further  attendance. 
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'T'HIS  was  a  suit  of  divorce  by  reason  of  the  a^jim. isu. 

adultery  of  the  wife,  instituted  on  the  part  of  committee  of  a 

the  husband,  who  was  a  lunatic,  by  his  committee,    lent  ^i^k^te 

a  luit  of  divorce, 
by  reason  of  th* 

The  admission  of  the  libel  was  opposed,  on  the  adultery  of  the 
ground,  that  there  was  no  authority  for  a  proceed-  of  the  hmatk. 
ing  in  this  form ;  that,  although  the  general  right 
of  lunatics  to  sue  by  their  committees  could  not 
be  denied,   it  was  subject  to  some  limitations; 
that,  in  cases  of  importance,  it  was  the  common 
practice  for  the  committees  to  take  the  directions 
of  the  Lord  Chancellor,  who  usually  referred  the 
case  to  the  Master,  to  ascertain  whether  the  suit 
would  be  beneficial  to  the  lunatic.  That  the  prayer 
of  separation,  in  this  libel,  was  unnecessary,  as 
it  was  pleaded,  that  the  parties  had  had  no  inter- 
course since  1797>  in  consequence  of  the  lunacy 
which  still  continued ;  that  no  such  case  had  oc- 
curred before;   and,  it  was  submitted,  that  the 
Court  would  not  entertain  a  complaint  of  this 
nature,  which  depends  so  much  on  the  acts  and 
dilsposition  of  the  husband,  on  a  suit  instituted-  by 
any  other  person. 

In  support  of  the  libel,  it  was  contended,  that 
a  Imiatic  may  sue  by  his  committee,  and  more 
particularly  when  it  is  for  his  benefit  or  protec- 
tion ;  that  it  would  be  highly  prejudicial  to  the 
lunatic  to  prohibit  proceedings  of  this  nature^ 

as 
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parnell  v.    as  he  might  have  a  spurious  issue  imposed  upon 
^^^^^"-^^     him;    that  if   the  husband    should  recover,   he 


94 /an.  1814.  might  receive  his  wife  again;  but  that,  in  the 
mean  time,  it  was  of  the  greatest  importance  to 
him  that  the  misconduct  of  his  wife  should  be 
established  by  legal  proceedings,  as  it  might  affect 
the  nature  of  the  relations  between  them ;  that, 
although  there  was  no  precise  case  in  point,  there 
had  been  stronger  cases ;  as  in  Morison  v.  Mori- 
son  ♦,  and  in  Fust  y.  Bowerman  t,  the  proceedings 
for  nullity  had  been  brought  by  the  committee, 
and  sustained. 

JUDGUENT. 

Sir  Ff^lUam  Scott. — I  am  not  aware  of  any  ease 
which  has  occurred  precisely  similar  to  the  pre- 
sent ;  it  must  therefore  be  decided  not  on  express 
authority,  but  on  principle,  or  rules  of  analogy, 
drawn  from  other  authorities,  which  are  clear  and 
undisputed.  The  question  resolves  itself  into 
two  points :  first,  whether  a  lunatic  is  put  out  of 
the  protection  of  the  law ;  and  secondly,  if  he  is 
not,  whether  there  is  any  other  mode  in  which 
redress  can  be  obtained.  On  the  first  there  can 
be  no  doubt ;  and  it  never  can  be  asserted,  that 
the  wives  of  lunatics  should  be  universally  released 
from  the  duties  of  their  marriage  vow.  It  would 
be  an  imputation  on  the  law  of  this  country,  to 
suppose  that  it  had  not  provided  some  remedy 
against  such  a  mischief.  Then  in  what  way  is*  this 
protection  to  be  afforded  ?  It  must  be,  I  conceive, 
in  the  same  way  as  in  other  cases,  by  the  com- 
mittee, who  is  the  officer  appointed  by  the  Lord 


1*1 1« 


*  ArchCB,  1745.        f  Archec,  22d  Feb.  1790. 

Chan. 
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Chancellor  to  represent  him,  who  is  the  guardian    parnill  v. 
of  all  lunatics,  and  to  whom  the  person,  and  estate,     ^^^''"''" 
and  family  of  the  lunatic,  are  entrusted.  The  lunatic   ad  Jm.  1814. 
cannot  personally  institute  the  suit,  and  therefore 
he  must  act  by  his  ordinary  guardian.    It  is  true,  as 
has  been  observed,  that,  in  complicated  matters,  the 
committee  ordinarily  applies,  to  the  Lord  Chan- 
cellor, for  authority  to  sue ;  but  I  do  not  know, 
that  it  would  be  advisable  to  promote  a  suit  before 
the  Lord  Chancellor,  preparatory  to  proceedings 
of  this  nature.     This  Court  has  no  authority  over 
the  committee  to  require,  that  he  should  make  an 
application  to  it.     It  is  bound,  I  conceive,  to  re- 
ceive his  plea,  when  brought  before  it,  as  matter 
of  right.     On  these  grounds,  and  upon  principle, 
the  powers  of  the  committee  must  be  upheld,  to  > 
protect  the  lunatic  from  the  greatest  of  aU  possible  . 
injuries. 

But  looking  further,  to  the  rules  of  analogy,  which 
govern  other  cases  of  persons  who,  on  account  of 
disability,  are  allowed  to  sue  by  their  guardian, 
as  in  the  case  of  infanta.  How  then  does  the  case 
stand  ?  The  committee  also  brings  suits  in  other 
instances.  In  suits  of  nullity,  that  power  has  been 
recognized  and  allowed.  In  the  case  of  Fust  v. 
BQwe^man  the  committee  was  permitted  to  pro- 
ceed: that  was  a  stronger  case.  In  these  pro- 
ceedings the  wife  can  sustain  no  injury,  as  the 
lunatic  will  have  the  power  of  condonation,  if  he 
recovers,  or  he  may  stand  on  what  has  been  done 
for  him.  I  am  of  opinion,  therefore,  that  the 
libel  is  entitled  to  be  admitted. 
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DAYS,  FALSELY  CALLED  JARVIS,  V.  JARVIS. 

1st jifouc*  1814.  npjjjs  ^ag  a  suit  of  nullity  of  marriage,  insti- 
ri^^^'ti^tf  tuted  by  Elizabeth  Hannah  DaySy  spinster, 
by  rewon  of  mi'  described  as  falsely  called  JarviSy  and  wife  of 
«f  couem,  ros.    Somvel  Rmfftumd  Jarvis  esquire,  of  St.  Marylebone^, 

Middksea^y  against  him,  on  the  ground  of  his  mi- 
nority, and  the  want  of  legal  consent  to  the  mar- 
riage, which  was  celebrated  by  licence.* 

*  The  facts  of  this  case  appeared  to  be.  That  Mr.  Jarvk  was 
bom  9X  Lambeth^  on  the  26th  oi  February  1786,  and  baptized 
there  as  the  son  of  Samuel  Lancelot  Jarvis  and  Frances  Sophia 
lAgonier  Jarvis  his  wife.     In  consequence  of  a  commission  he 
held  in  the  Durham  militia,  he  was  stationed,  for  some  time,  in 
that  part  of  the  country,  and  there  formed  the  acquaintance  with 
Miss  DaySf  which  led  to  the  marriage  in  question.     The  mar- 
riage took  place  clandestinely  on  the  2d  of  May  1805,  at  Monk 
Wearmouth^   Durham^    by  virtue    of   a    licence    obtained    by 
Mr.  Jams,  representing  both  parties    as  of  age,   though  both 
were  then  in  their  minority.    On  its  coming  to  the  knowledge  of 
Miss  Days  fiAther,  he,  from  an  apprehension  of  its  irregularity, 
insisted  on  their  being  married  again,  which  they  accordingly 
Ivere,  on  the  14th  June  following,  at  DaUcn-U'Dale^  Durham^  by 
a  second  licence,,  obtained  by  the  husband,  in  which  he  alone  was 
represented  as  being  of  age,  Mr.  Days  consenting  on  the  pan  of 
his  daughter,  as  a  minor.    From  the  circumstances  in  evidence, 
however,  it  appeared  that  Mr.  Jarvis  was  not  of  age,  as  repre- 
sented, at  the  time  of  the  solemnization  of  either  of  the  mar- 
riages, being  little  more  than  nineteen ;  that  his  f&ther  had  died 
in  December  1795,  and,  as  stated  incidentally  by  his  widow, 
Mrs.  Jarvis,  in  her  evidence,  without  a  will ;  that  she  had,  on  the 
26th  of  August  1797,  intermarried  again  with  Joseph  Turner,  Esq. 
and  was  thereby  deprived  by  law  of  the  right  of  consent  to  her 
son's  marriage ;  that  no  guardian  of  his  person,  with  such  right 
of  consent,  had  been  i^pointed  by  the  Court  of  Chancery^  as  ap» 
peared  by  due  search  ia  the  records  of  that  Court, 

An 
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An  objection  was  taken  on  the  part  of 'Mr.  Jarvis,      ^^^*  •• 
that  there  was  not  sufScient  proof  that  his  father 


might  not  have  made  a  will,  and  appointed  a  i»-Wa«*i«u. 
guardian  ;  that,  though  the  mother,  in  her  exami* 
nation,  swears  that  he  died  intestate,  the  letters  of 
administration  were  not  produced,  nor  was  it  shewn 
that  due  search  had  been  made,  in  the  different 
registries,  for  a  will. — To  which  it  was  replied,  that 
the  evidence  of  the  mother  was  sufficient ;  and 
that  she  might  have  taken  letters  of  administration, 
though  she  had  not  mentioned  it,  as  it  was  a  circ^m- 
stance  which  the  examiner  had  omitted  to  ask  her. 

Judgment. 

iSir  William  Scott. — ^This  is  a  suit,  in  which  it  is 
particularly  the  duty  of  the  Court  to  proceed  with 
all  possible  caution :  It  has  for  its  object  to  set 
aside  two  marriages  between  the  same  parties;  the 
Mcond  of  which  was  had  for  the  express  purpose 
of  correcting  the  infirmity  of  the  first.  The  parties 
are  both  young ;  but  it  does  not  appear  whether 
there  is  any  issue  of  the  marriage,  upon  whom 
the  consequences  of  a  sentence  of  nullity  would 
fall  the  most  heavily.  It  was  to  obviate  such  con- 
sequences, that  the  Court  had,  in  its  construction 
of  the  statute,  held,  and  not  without  some  contro- 
versy arising  in  other  quarters,  that  it  is  neces- 
sary to  prove  the  negative  of  consent,  together 
with  the  other  circumstances,  relied  on,  in  the 
strongest  terms. 

In  the  present  case,  the  two  marriages  are 
proved  by  two  persons  present,  besides  the  usual 
entry  in  the  parish  register  ;  and  the  parties  were 
afterwards  received  in  society,  in  the  acknowledged 
character  of  husband  and  wife :  there  is  no  rea- 

sonable 
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DATS  V.      sonable  ground  of  doubt  as  to  their  identity,  and 
1_  there  is  sufficient  proof  of  the  minority  of  the 


«i -Marc*  1814.  husband.  The  Court,  however,  has  a  right  to 
expect  the  best  possible  proof  of  every  fact,  tend- 
ing to  shew  the  want  of  legal  consent:  In  the 
present  instance,  the  father's  intestacy  appears  only 
incidentally,  from  the  evidence  of  the  mother ;  —  a 
degree  of  proof  that  the  Court,  in  this  case, 
thinks  insufficient.  It  should  have  evidence  of 
"  the  nature  called  for,  and  It  has  a  right  to  expect  - 
due  search  to  be  made,  in  the  public  offices  of 
those  jurisdictions,  in  which  his  will  would  natu- 
rally be  proved,  either  in  the  registry  of  the  Pre- 
rogative  Court,  or  of  the  Diocese  in  which  he  lived. 
This  is  not  what  the  Court  ordinarily  requires;  but 
in  such  a  case  as  the  present,  I  think.  It  ought  to  have 
a  clear  and  certain  constat  of  an  intestacy,  and  of 
the  consequent  non-appointment  of  a  testamentary 
guardian,  in  the  same  manner,  as  a  search  of  the 
records  of  the  Court  of  Chancery,  ascertains  the 
non^appointment  of  a  guardian  by  that  Court 

A  prayer  was  then  made  to  the  Court  to  rescind 
the  conclusion  of  the  cause,  for  the  purpose  of  in- 
troducing  the  proof  of  intestacy,  by  search ;  which 
was  granted  upon  the  consideration,  that  there  was 
ample  proof  of  all  the  other  necessary  facts. 


ethJifiyisu.  On  this  day,  evidence  was  produced,  that  due 
search  had  been  made  by  a  competent  person ; 
by  which  it  appeared,  that  no  will  of  the  deceased 
father  of  the  minor  had  been  proved,  or  letters  of 
administration  grafted. 

Sir 
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Sir  ffiltiam  51co«.— The  Court  is  of  opinion  that    '  dati  •. 
this  evidence  supplies  all  the  information  required,        *^^'' 


and  that  the  case  is  now  complete.  It  must^  othAfoyisu. 
however,  observe,  that,  as  the  object  of  this  suit 
is  to  set  aside  a  marriage  which  was  twice  cele* 
brated,  with  a  view  to  give  it  more  complete  legal 
effect,  and  which  has  subsisted,  undisturbed, 
for  so  many  years  rince,  it  is  not  without  great 
pain,  the  Court  feels  itself  under  the  necessity  of 
pronouncing  this  marriage  null  and  void ;  which 
the  evidence,  in  the  cause,  now  renders  an  impe- 
rative duty. 


^sA 


EWING,    FALSELY    CALLED    WHEATLEY,  V. 

WgEATLEY. 

n^HlS  was  a  suit  of  nullity  t)f  marriage,  brought  6th  ji%  1814* 
by  the  wife  against  i^am^  WheaUey^  of  the  NBiiityofrnw. 
Parish  of  Saint  Maty'le-bone,  by  reason  of  fraud  of  fraud  and  ai^ 
and  alteration  of  Ucence,    as    described    in   the  amor,  not  sus'- 
citation.  ^^• 

The  libel  was  opposed  by  Dr.  Swabey^  who  con. 
tended  that  the  citation^  which  described  the  cause 
of  nullity  to  be  founded  on  fraud,  was  not  sup- 
ported by  the  facts  pleaded  in  the  libel.*     That 

the 

*  The  third  article  of  the  libel  set  forth,  '*  That,  in  order  fraudu- 
••  lently  to  procure  a  licence,  the  said  Francis  Wheatley  did  make^ 
"  an  affidavit,  wherein  he  did,  &lsely  and  fraudulently^  swear  and 
*'  describe  lumself  to  be  an  Esquire^  of  the  parish  of  Saint  Mary^ 
**  U'bane,  aged  abore  twenty-one  years ;  and  that  he  did  intend 

"  to 
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Ei^No  V.     the  libd  pleaded  the  marriage  act,  and  that  the 

marriage  was  had  without  licence  duty  had  and 

6th  iifoy  1814.  obtained  \  but  these  were  words  not  to  be  found 
in  the  act  of  parliament,  and  had  not  any  definite 
sense  in  law  that  would  support  the  conclusion  of 
nullity,  for  which  the  Court  was  prayed  to  jpro- 
nounce.  It  further  stated,  that,  in  order  fraudu- 
lently to  procure  a  licence,  the  husband  took  an 
oath  that  the  wife  was  of  the  parish  of  St.  George, 
Hanover^Sqiuxre^  when,  in  reality,  she  resided  in 


I 
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to  intermarry  with  Martha  Ewen^  of  the  parish  oi  Saint  George, 
Hanover  Square,  aged  above  twenty-one  years ;  and  that  he 
did,  with  a  fraudulent  and  false  intent,  sign  and  execute  the 
usual  bond  entered  into  by  parties  on  granting  of  marriage 
*'  licences ;  and  that  he  did  therein,  falsely  and  fraudulently,  de- 
^  scribe  himself  and  the  party  whom  he  intended  to  marry^  as 
"  before  set  forth/* 
The  sixth  article  pleaded,  **  That  the  said  Francis  WheatUy  is 
not  an  Esquire^  nor  a  person  of  good  state  and  quality,  but  is  a 
person  of  low  condition ;  that  he  has,  on  account  of  mis- 
conduct,  been  obliged  to  quit  the  army;  that  he  has  since 
'^  been  in  prison,  and  has  commonly  associated  with  persons  of 
*'*  bad  character,  and  was,  at  the  time  of  the  pretended  marriage, 
*'  in  embarrassed  circumstances ;  that  Martha  Ewing  was  de- 
'*  pendent  on  her  uncle ;  that  he,  fialsely  and  fraudulently*  repre- 
**  sented  himself  to  her,  as  belonging  to  a  family  of  the  first 
"  respectability,  and  that  he  had  great  expectations  ;  that  he  had 
**  divers  sums  of  money  owing  to  him  from  government,  and 
*'  from  private  persons,  to  a  large  amount ;  that  he  persuaded 
**  her  to  meet  him  in  her  morning  walks,  and,  on  one  of  these 
occasions,  to  consent  to  be  married  to  him  ;  that  the  licence 
being  obtained,  as  set  forth,  which  he  falsely  represented  to  be 
a  proper  licence,  he  informed  her,  that  it  was  necessary  to 
*•  make  some  alteration  and  addition  to  it,  and,  for  that  purpose, 
**  went  into  a  shop  alone,where  he,  falsely  and  fraudulently,  altered 
the  name  Ewen  to  Ewing,  and  returned  to  her  in  the  coach» 
&c.  and  presented  the  same  to  the  minister,  and  did,  faHaelj 
and  fraudulently,  represent  to  him  that  Martha  Ewing  was 
^*  Martha  Ewing  of  Samt  Georges,  Hanwer  JSquarCf  &c/! 

St. 
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St.  Mary^le-bane.    The  only  restriction^  on  the  de-     ewino  t.. 
sdription  of  residence,  was  that  under  the  104th  _H^I1* 
canon,  which  applied  only  to  persons  in  widow-  ethAfayisu. 
hood,  and  was  not  enforced  at  any  time  as  a  ground 
of  nullity.    The  canon  itself  explains  what  is  in- 
tended, by  the  words  '<  that  every  suit,  licence,  or 
**  dispensation  shall  be  held  void,  to  all  effects  and 
*^  purposes^  as  if  there  had  never  been  any  stich 
•*  granted:*'  by  the   clause  immediately  follow- 
ing, <<  and  the  parties  marrying  by  virtue  thereof, 
*^  shall  be  subjAict  to  the  punishments,  which  are 
<<  appointed   for    clandestine    marriages."    The 
consequence  of  nullity  did  not  attend  clandestine 
marriages  previous  to  the  marriage  act ;  and  that 
statute  expressly  declares,  that  the  residence  of 
the  party  shall  not  be  enquired  into  for  the  pur- 
pose oi  setting  aside  the  marriage,  after  it  has 
been  celebrated.     It  cannot,  therefore,  be  consi- 
dered, on  any  ground,  as  a  material  part  of  the 
description ;  and  no  variance  of  that  kind  can  be 
fatal  to  the  validity  of  the  marriage.     It  is  further 
pleaded,  that  the  licence  was  granted  in  the  name 
of  Martha  Erven,  and  afterwards  altered,  by  the 
husband,  to  the  name  ofEwing:  This  objection 
also  was  immaterial,  as  the  variation  was  very 
slight,  and  not  proceeding  from  fraud  or  design  ; 
and  it  had  been  decided,  in  the  cases  of  Cockbum 
v.GamauU^  and  Cope\.Burt%  that   the  mere 
variation  of  name  would    notr  vitiate  a  licence, 
where  there  was  no  doubt  as  to  the  identity,  and 
BO  fraud  practised  in  obtaining  the  licence  in 
those  terms.    That  the  circumstances  which  were 

pleaded,  respecting  the  motives  and  objects  of 

■      ■         i         ■     ■  ■      ■  .  ,  —  ■* 

*  CommisaaryofSurry,  4th  ilfay  1792.    Arches,  4th  D«c.  1 793. 
f  VoLi.  p.  434. 
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WHllTLrr.   *^®  husband,  were  altogether  irrelevant,  as  the 
parties  were  both  of  age,  and  were  both  privy  to 


«th  Afay  1814.  all  ^.jjg  acts,  that  were  now  set  up  as  causes  of 

nullity ;  that  the  marriage,  therefore,  could  not  be 
affected  on  any  such  ground. 

In  support  of  the  libel,  Dr.  Stoddart  and  Dr. 
Lushington  contended,  that  the  charge  of  fraud 
was  to  be  collected  from  all  the  circumstances ; 
and  that  it  was  not  material  to  object  to  the  spe- 
cification of  fraud  described  in  tlj^e  citation,  if  the 
.  general  character  of  the  facts  alleged  were  suf- 
ficient to  support  that  charge.  That  they  were 
to  be  taken,  as  proved,  for  the  purpose  of  this  ar- 
gument ;  and  it  was  to  be  considered^  first,  whe- 
ther the  licence  was  not  invalid  at  the  time  when 
it  was  granted ;  or,  secondly,  whether,  if  originally 
valid,  it  was  not  vitiated  by  the  alterations  that 
had  been  made  in  it.  Licences  were  special 
grants,  which  persons  could  not  claim  as  of  right. 
The  canons  direct  ♦  "  that  they  should  be 
granted  only  to  such  persons  as  are  of  good  state 
and  quality,  and  that  upon  good  caution  or  secu- 
"  rity  taken.''  And  it  must  be  the  legal  interpre- 
tation of  such  an  instrument,  that  if  not  granted 
according  to  the  Jbrm  and  rules  prescribed,  they 
should  be  null  and  of  no  effect,  as  was  expressly 
declared  in  the  104th  canon,  which  related  to  re- 
sidence ;  that  the  policy  of  the  marriage  act,  which 
had  prohibited  all  marriages  that  were  not  cele- 
brated  by  banns  or  licence,  must  be  understood  to 
imply  this  consequence,  that  if  the  licence  is  not 
duly,  that  is  truly  and  bond  Jide  obtained,  on  a 
right  description  of  the  particulars  on  which  it  pqr. 
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ports  to  be  founded,  it  shall  not  be  held  a  valid     £^i"«  «• 
instrument  to  any  effect;   and  the  consequence  .____ 
would  follow,  that  the  marriage  would  be  a  nullity  «^  ^<9  i8i«« 
under  the  marriage  act,  being  solemnized  without 
banns  or  licence,  in  construction  of  law:  that  in  the 
common  construction  of  all  grants,  they  must  be  un-^ 
derstood  according  to  the  intention  of  the  grantor ; 
and,  since  ^%Jacts  alleged  sufficiently  shewed,  that 
deception  and  fraud  had  been  used,  both  in  ob« 
taining  the  licence,  and  in  the  alteration  afterwards 
made  in  it  by  the  parties,  it  was  impossible  to  main- 
tain that  it  could  be  valid,  either  in  its  original 
form,  or  in  the  manner  in  which  it  had  been  used. 

With  respect  to  the  former,  the  libel  stated  that 
the  description  of  the  wife  was  false,  as  to  her  name^ 
being  in  the  name  of  F^xicn  for  Ewing^  and  also 
with  respect  to  her  parish,  as  she  was  described  as 
of  St.  George^ s J  Hanmer'Squarey  though  she  resided 
in  the  parish  of  Mary-le-bone.  It  was  not  merely 
a  misnomer y  as  to  the  spelling  of  the  name,  but  sub* 
stantially  a  false  representation,  both  in  name  and 
parish,  and  must  have  been  intended  to  elude  the  6b« 
sedation  of  the  clergyman,  and  of  others,  who  might 
have  prevented  the  marriage.  With  respect  to  the 
latter,  the  alteration  of  that  name  also  by  the  party^ 
rendered  it  not  the  act  of  the  ordinary ;  and  a  mar- 
riage so  had  and  obtained  could  not  be  held  to  be 
celebrated  under  any  legal  authority.  The  general 
circumstances,  under  which  this  connection  had 
been  formed,  were  introduced  to  shew  the  real  com- 
plexion of  the  case ;  as  had  been  admitted  in  the 
case  ofPougetv.  Tomkins^y  and  it  was  submitted 
that  they  were  strictly  relevant,  as  tending  to  esta^ 
blish  a  system  of  artifice  and  deception  in  getting 

*  Supra,  p.  142. 
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EwiNo  r.    possession  of  this  lady,  and  would  more  strongly  sup- 
_  port  the  construction,  which  the  Court  would  put 

ffthjifay  1814.  ou  the  falsehoods  used  in  obtaining  the  licencew 

That  it  was  in  the  power  of  the  Court  to  expunge 
that  part  of  the  libel,  if  It  thought  it  not  material ; 
but  it  was  hoped  that  the  Court  would  hold  the 
substance  of  the  libel  to  be  such,  as  entitled  it  to 
be  admitted  to  proof. 

Judgment. 

Sir  WiUiam  Scott. — ^This   is  a  proceeding  by 
Martha  Ewing^  to  set  aside  a  marriage,  which  is 
not  denied  to  have  been  regularly  solemnized. 
The  citation  assigns  the  cause  of  nullity  to  he 
frauds  and  the  alteration  of  the  licence.    Now, 
undoubtedly,  there  may  be  such  fraud  as  would 
vitiate  the  licence,  and,  therefore,  I  do  not  see,  that 
there  is  any  reason  to  object  to  the  terms  in  which 
the  citation  has  issued.    It  will,  however,  be  for 
4he  Court  to  consider  how  the  terms  are  sup- 
ported, and  whether  the  circumstances,  which  have 
i>een  pleaded  in  this  case,  are  sufficient  for  that 
-  purpose. 

Hie  first  article  of  the  libel  pleads  the  marriage 
act,  and  **  that  all  marriages  had  without  banns* 
<<  or  licence  are  null  and  void.''  The  second  ar- 
ticle goes  on  to  allege  **  that  the  present  marNriage 
"  was  celebrated  without  banns  or  licence  didy 
^^  had  and  obtained.** 

I  do  not  think  that  there  is  any  reasonable 
ground  of  objection  to  the  use  of  the  latter  wordi^ 
not  duly  obtained;  because  if  they  are  not  precisely 
the  words  used  in  the  act  of  parliament,  they  must 
be  understood  to  be  necessarily  implied  with  re^ 
spect  to  the  restrictions,  which  the  canons  impose 
on  the  grant  of  licences.    The  only  conditions  of 
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the  security  required  are,  that  there  shal'  ^  ^^  j^^     gwino  ». 

lawful  impediment ;  that  there  shall  be  ^  ^^  gujt  ^f  _![!!1!1'1: 

pre-contract  depending,  (which  has  b  ^^^  taken  ethiwayieu.  ^^  || 

away  by  the  marriage  act) ;  that  the  '  parties  have 

obtained  the  necessary  consent ;  and    ^y^i  ^^^  jj,ar* 

riage  shall  be  celebrated  in  the  pe  jjgh  ^f  o^e  of 

the  parties,  and  at  canonical  hoi  ^^^     ^pj^^  jq^^j^ 

canon  requires  further;  in  the  m-  triage  of  persons 

in  widowhood,  that  the  reside    ^^^  ^f  ^l^Q  parties 

shall  be  expressed';   though     jt  does  not  appear 

that  this  restriction  was  intf  j^dg^  to  be  imposed  -:  1 

on  others.    The  statute  hf  ^  gin^e  declared,  that 

the  fact  of  residence  shall    ^ot  be  inquired  into  for 

the  purpose  of  invalida'  ^ng  the  marriage  j  and, 

therefore,  this  marriagp  ^  cannot  now  be  impeached 

on  ally  such  ground  ^     These  are,  however,  only 

the  preliminary  art*  ^es  of  the  libel ;  the  admis- 

sibiKty  of  the  libe  J  itself  must  depend  on  others, 

without  which  t?  jese  will  be  of  no  avail. 

The  third  ar'  cicle  pleads  that,  "  in  order  frau-  .     .1 

**  duleodyto    procure  this  licence,  the  husband  ■% 

**  perfjonally  r  Attended,  and  made  an  affidavit,  in 
-  ^  wliich  he  falsely  swore  to  his  own  description, 
*V  as  Franaa  Wheatlet/j  Esquire^  being  in  reality 
^  not  of  that  rank  and  degree ;  that  he  intended 

"  to  m^rr^y  Martha  Ewerij  of  St  George's^  Hanwer-  | 

".  Squajre^^*  whereas  she  was  not  resident  in  th  ^^ 

**  parish,  but  in  the  parish  of  St.  Mary-k-h^^yf^^^^ 
TTiere  are  other  facts  in  the  affidav';^  which  are 

iiot  aUegedtobe  false— as  that  ^oth  the  parties 

were  of  age,  a  circumstance  Vnich  is  very  material, 

the  principal  object  of  t\ie  statute  being  to  protect 

minors :  Uie  place  also,  in  which  the  marriage  was 

celebzated,  coftte^onds  with  that  inserted  in  the  li- 
cence and,  therefore,  I  do  not  understand  what  is 
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meant  t  ^^  *^^  averment  "  that  aU  this  was  falsdjr 
"  swom.    ^*    ^*  ^^  ^gued,  however,  that  there  was 
fraud  in  t  ^  ^^^^  description  of  himself  as  an 
esquire,  as  .  ^^^*  ^^^^^  belongs  properly  to  persons 
of  good  state  \  and  quality,  whereas  he  was  a  per- 
son  of  low  CO*  ^d^^^">  and  assumed  that  descrip- 
tion only,  to  ass  ^^  ^^^  fraudulent  object  of  getting 
possession  of  the     ^y^  ^^^  *^^  »^®  ^  ^^^  fortune. 
It  is  certainly  tr  ^®'  ^^^^  ^^  ^^^  description  of 
persons,  there  may  L  ^  ^^^^^^  ^^at  would  vitiate  the 
licence ;  but  the  mer.  ^  exaggeration  of  fortune  or 
rank  will  not  have  thai    ^^^^t*  Such  circumstances 
may  indeed  be  very  pre  V^^  ^^  ^^  admitted,  where 
the  main  fact  itself  is  of  du.  ^^ous  nature,  and  where  a 
reasonable  doubt  is  entertai.  *^^»  whether  the  trans, 
action  altogether  is   not  sut^^^^^^  fraudulent. 
Such  was  the  case  of  Pouget  v.  Tomkins  *,  where 
one  party  was  a  minor,  of  tendt  "^  yt'ars,  and  the 
other  a  cook-maid  in  his  father's  faraiiv,  and  one 
of  his  names,  by  which  he  was  i  ^ost  commonly 
known,  was  entirely  suppressed ;  ai  "id  the  publica- 
tion was  of  one,  by  which  he  was  h.  ardly  known, 
9nd  the  marriage  was  had  by  banns,  un  der  artifie  es, 
which  were  used  to  defeat  the  just  exe^rcise  of  ib^ 
father's  rights.     In  that  case  the  dispaiTity  of  cir- 
jCumstances  was  admitted  to  be  pleaded',   though 
"  •^♦ractedly  it  would  be  no  ground  ;  as  it  might 
absv-      ' '  conjunction  with  the  other  facts,  to  du- 
tend,  in         *^ture  of  the  transaction,  and  shk?.w 
cidate  the  n^.        -i^sion  pf  the  true  name  origi  * 
whether  the  supp..        ,,j^     g^.  j^  general,  where 
Bated  in  error,  or  m  fra.      ^  ^^  epprehended,  that 
no  such  consequences  are  t. 
a  man  should  represent  himselx   ^    ?  M^or  cona 
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tion  or  expectations,  will  not^  of  itself,  invalidate^    ewino  ». 
a  marriage,  as  the  law  expects,  that  parties  should    '^"^^'•'^' 
use  timely  and  effectual   diligence  in  obtaining  ethjifayisw. 
correct  information  on  such  points. 

It  is  perfectiy  established,  that  no  disparity  of 
fortune,  or  mistake  as  to  the  qualities  of  the  per^^ 
son,  will  impeach  the  vinculum  of  marriage ;  and 
the  mere  description  is  not  a  constituent  part  of 
the  affidavit.     Considering  the  laxity  with  which 
the  title  of  Esquire  has  been  used,  as  is  the  subject 
of  remark  by  Sir  Thomas  Smith,  in  his  days,  as  to 
the  title  of  Gentieman  *,  and  that  the  husband, 
in   this  case,  had  been  an  officer  in  the  army ; 
the  Court  cannot   take    upon    itself  to    define, 
whether  it  has  been  improperly  assumed^  much 
less  to  pronounce,  that  the  use  of  that  addition  to 
his  proper  name  was  a  fraudulent  act.    On  the 
other  fact,    that  the  residence  of  the  wife  was 
falsely  described,  I  have  already  observed,  that  the 
place  of  abode  is  not  a  cause  of  invalidating  a 
marriage,  by  the  special  provisions  of  the  act :  The 
directions  of  the  104th  canon^  therefore,  would  be 
immaterial,  even  if  they  were  applicable  to  this 
case ;  but  they  are  confined  specifically  to  the  par- 
ticular  case  of  the  marriage  of  widows.     Then 
what  are  the  other  circumstances  which  have  been 
relied    on?    The    circumstances,    in    the    sixth 
article^  may  all  be  material,  if  the  main  facts  can 
be  shewn  to  support  illegality;  then  they  might  be 
subsidiaiy^  but  they  do  not  go  farther.    It  appears, 
that  the  true  and  proper  name   of  Emmg  was 
written  Ewen  in  the  licence ;  that  the  man  altered 


*  Commonw.  of  Eng,  b.i.  c.  20. 
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w«rTL»V.    ^^  ^  ^^  parties  were  going  together  to  Church,  to 

..       the  right  spelling  of  that  name.     The  original  de- 

6th  May  1814.  scnption  was  not  so  materially  at  variance  with  the 
true  name,  as  to  make  the  licence,  in  the  terms  in 
which  it  was  granted,  invalid,  and  unless  it  was 
invalid  before  this  alteration,  it  could  not  be  con- 
sidered  as  fraudulent  to  make  the  alteration.  In 
licences  the  identity  is  the  material  circumstance 
to  which  the  Court  principally  looks :  In  banns, 
it  is  the  proclamation,  which  is  defective  in  the 
way  of  notice,  if  there  is  any  material  variance. 
In  the  present  case,  it  is  impossible  to  attach  any 
fraudulent  intention  on  this  act 

It  is  pleaded,  "  that,  under  colour  of  marriage, 
the  man  intended  to  get  possession  of  the  pro- 
perty of  the  wife,  and  that  he  made  his  visits 
**  clandestinely,  and  continued  to  be  introduced 
"  without  the  knowledge  of  the  uncle.*^  But  the 
uncle  had  no  legal  rights  over  this  young  woman 
which  could  be  the  object  of  the  protection  of  the 
law,  nor  any  legal  authority  over  her.  It  was  left 
to  the  discretion  of  the  parties  to  act  as  they 
pleased  in  this  respect.  There  was  a  request  that 
the  connection  should  be  kept  secret :  —  That  again 
was  a  niatter  of  prudence  and  discretion  ;  and  if 
their  conduct  was  blameable  in  any  view,  it  is  not 
a  matter,  that  can  be  urged  on  the  Court,  any  more 
than  the  charge  that  he  falsely  and  fraudulently 
misrepresented  his  expectations.  The  particulars, 
then,  that  are  set  forth  in  this  part  of  the  plea,  are 
entirely  irrelevant,  viz.  "  that  he  persuaded  her  to 
*♦  be  married  privately ;  that,  for  that  purpose,  he 
♦*  met  her  in  her  walks,  and  told  her  that  it  could 
"  be  done  in  half  an  hour — that  he  handed  her  into 
••  the  coach."    In  all  this  there  was  no  force  nor 
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deception  on  her ;  every  thing  was  done  with  her     ewi»o  v. 
entire  consent,  and  it  appeitrs,  that  she  was  as      "*^^'^' 
ready  to  be  handed  into  the  coach,  as  he  was  to  mh  jM«y  iau. 
hand  her. 

Two  letters,  written  before  the  marriage,  have 
been  introduced,  which  are  in  the  common  style 
of  real  or  pretended  affection.     Two  others  have 
also  been  exhibited,  which  were  written  after  the 
marriage ;  these  are  perfectly  nuptial,  and  being 
written   afterwards,  they  could  not  contribute  to 
this  act.     There  is  nothing  then  in  these  general 
circumstances,  which  have  been  pleaded,  that  re- 
flects any  additional  imputation  of  fraud,  on  the 
manner,  in  which  the  licence  was  originally  obtained. 
It  is  impossible  to  suppose,  that  any  misrepresenta^ 
tion  was  made  to  the  Surrogate,  with  a  design  of 
imposing  upon  him,  or  for  the  purpose  of  procur- 
ing  any  facility,  that  would  not  otherwise  have  been 
granted.    There  is  no  ground  for  any  such  inter- 
pretation of  the  motives,  with  which  this  was  done. 
I  think,  therefore,  that  the  licence  is  good  and 
valid,  as  it  was  granted ;  and  though  the  clergy- 
man, if  he  had  been  aware  of  the  variation,  might 
properly  have  hesitated,  yet  if  the  marriage  had 
been  celebrated,  the  Court  is  still  of  opinion  that 
the  marriage  would  have  been  perfectly  good. 

With  regard  then  to  the  alteration  —  Can  the 
Court  hold  that  the  instrument  was  affected  by 
what  was  done  afterwards  ?  The  spelling  of  the 
name  was  changed  as  the  parties  were  going  to 
church.  It  must  be  admitted,  that  this  was  an  im- 
prudent acty  as  it  must  always  be  considered  as 
treading  on  very  tender  ground  to  alter  any  instru- 
ment, 
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Ewijro  0.     ment ;  but  where  there  was  perfect  satisfaction  as 
to  the  identity,  would  the  clergyman  have  paused, 


$thMt^isu.  in  celebrating  the  marriage,  on  the  licence  as  it 
before  stood,  or  could  there  be  any  intention  in 
ihfs  act  of  effecting  a  marriage,  which  would  not 
have  been  otherwise  obtained. 

I  am  of  opinion  that  there  is  no  ground  shewn, 
on  which  this  marriage  can  be  invalidated,  and  that 
the  false  representations  of  circumstances,  which 
have  been  assigned,  will  not  have  that  effect 
They  did  not  lead  to  the  obtaining  the  licence  in 
any  manner,  or  to  tha^  alteration,  and  are  wholly 
unconnected  with  it,  and  are  of  no  significance 
whatever  by  themselves.  The  variation,  in  itself^ 
is  little  more  than  a  clerical  error,  and  affords  no 
ground  on  which,  on  any  evidence  of  facts  which 
is  before  the  Court,  It  could  pronounce  this 
marriage  void.  The  libel,  therefore,  must  he. 
rejected^ 
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SEARLE  V.  PRICE, 

FAI.SELY   CALLED   SEARLE. 

'pHIS  was  a  suit  instituted  by  Ednvard  BlaJcemwc  i  Martk  is^ 
Searky   of  the  parish  of  St*  Peter,  Camhill,  suicofnuiiityof 
against  Sarah,  his  wife,  to  annul  his  marriage  with  "^^^^i^^ 
her,  on  the  ground  of  a  former  marriage,  alleged  ""^'!!:^^t 
to  have  taken  place  between  her  and  one  Charles  proof  required  of 

-  I.*'  A-i        A'  t*     1        1*  '^®  identity  of  • 

Price,  who  was  hving  at  the  tune  of  the  latter  the  panics. 

marriage. 

On  the  part  of  Mrs.  Searle,  Pr.  Bumabgf  and 
Dr.  Jemier  contended^  that  there  was  not  sufficient 
pxoo^'  *  to  identify  the  parties  to  the  second  mar- 
riage, as  being  the  actual  parties  in  the  present 
cause ;  that  the  mere  belief  of  that  fact,  expressed 


>*«it 


*  On  the  opening  of  the  case,  the  counsel  for  Mrs.  SearU  took 
an  objection  to  the  reading  of  the  evidence  of  Pricef  the  alleged 
first  busband,  on  the  ground  that  it  was  a  received  principle  of 
law,  that  a  huriiand  and  wife  cannot  be  witnesses  eitheir  for  or 
against  each  other ;  a  principle  resting  on  the  consideration,  that 
their  evidence,  if  in  each  other's  favor,  was  open  to  the  presump* 
tion  of  an  undue  bias,  and  if  of  an  adverse  character,  might  lead 
to  dissensions  in  families,  which  it  was  the  policy  of  the  law  to 
jdiscouiBge  and  repress.  To  this  it  was  replied,  that  it  was  not 
competent  to  the  wife  to  take  this  objection,  or  she  would  thereby 
admit  tiie  prineipal  fact  in  question,  and  convict  herself  of  an  act 
of  bigamy ;  and  that  as  to  the  evidence  of  the  husband,  it  would 
not  tend  to  affect  any  interest  under  his  relation  to  his  wife,  or 
to  exonerate  himself  from  any  responsibility,  but  rather  to  onerate 
hittself  with  die  obligations  attending  the  character  of  bus- 
Vand. 

The  Court  permitted  the  evidence  to  be  read,  de  bene  esss; 
reserving  the  point  for  more  formal  argument,  in  the  event 
of  the  case  appearing  to  depend,  in  any  material  degree,  upon  the 
evidence  objected  to. 

by 
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^Vrwe  *"'     ^y  *^^  witnesses  present  at  the  latter  marriage, 
. undeduced  from  any  fact  stated  by  them  to  war- 


1  Mmrck  1816.  rant  sueh  a  belief,  was  insufficient ;  that  the  ad- 

missions  or  acknowledgments  of  the  party  herself 
could  not,  even  if  more  consistent  with  each  other 
than  they  actually  were,  be  admitted  to  supply  that 
deficiency,  or  furnish,  in  any  way,  grounds  for  a 
sentence  in  a  case  o£  this  nature. 

On  the  other  side.  Dr.  Stoddartand  Dr.  Lushington 
submitted — that  the  belief  of  identity,  expressed  by 
the  two  witnesses  to  the  second  marriage,  was  suf- 
ficiently supported  by  the  nature  of  the  confironta* 
turn;  tiiat  the  party  was  cited  to  be  confronted  as 
the  party  in  the  cause;  that  she  appeared,  in 
obedience  to  the  mandate  of  the  Court,  in  that 
character,  and  the  general  conduct  of  th^  suit  in 
her  name,  and  on  her  behalf,  confirmed  the  fact. 
If,  however,  the  Court  should  still  hesitate  on  this 
point,  they  hoped  It  would,  for  its  own  satisfaction, 
extend  to  them  the  indulgence  of  rescinding  the 
conclusion  of  the  cause,  to  enable  them  to  confront 
the  parly  with  other  witnesses»  in  support  of  the 
identity. 

Judgment. 
Sir  William  Scott* — ^In  this  case  it  is  sufficiently 
established,  that  a  Charles  Price  was  married,  on 
the  20th  of  December  I78S,  to  a  Sarah  PoUard, 
and  that  a  Sarah  Price  was  married  on  the  28th  of 
February  1811^  to  Edward  Blakemore  Seafle^  at 
.  which  time  the  Charles  Price,  first  married,  was 
living.  The  only  question  therefore  is,  whether 
the  Sarah  Pollard,  who  was  married  to  Price,  is 
the  Sarah  Price  who  was  married  to  Searle; 
whether,  in  fact,  the  identity,  as  to  the  second 

marriage. 
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marriage,  is  proved  in  a  way  satisfactory  to  the     siAtLi  v. 
Court.  _!!!!!_- 

In  all  cases  where  a  dissolution  of  marriage  is  ^  ^'•^  '•^•* 
the  object  of  the  suit,  it  is  the  especial  duty  of 
the  Court,  to  guard  against  imposition:  where 
an  existing  marriage  is  proved,  it  is  not  to  be 
exposed  to  the   danger  of  being  set  aside  by 
any  species  of  collusion ;   and  should   only  be 
brought    into    question    upon  the    most   undis- 
puted proofs.    It  greatly  concerns  the  interests 
of  families,  that  the  marriage  contract  should  be 
preserved  inviolate.     Experience   of  the  world 
plainly  shews,  that  married  persons  are  often  but 
too  ready  to  seek  a  release  from  the  nuptial  chain, 
and  too  little  scrupulous  of  the  means  of  effecting 
it.    For  thifi  purpose  a  false  case  might  be  esta- 
blished before  the  Court,  whose  utmost  vigilance 
is  therefore  requisite,  that  the  truth  should  be  esta- 
blished,  independent  of  the  confessions  of  the  par* 
ties.    In  cases  of  adultery,  no  confession  of  the 
fact  can  be  admitted  alone,  and,  in  cases  of  this 
description,  it  is  the. more  necessary  to  guard 
against  the  imposition  of  making  false  acknow- 
ledgments to  obtain  a  separation.     A  married  per- 
son may  afterwards  wish  the  marriage  avoided ; 
for  this  purpose  a  former  marriage  might  be  pro- 
pounded by  the  one  party  and  admitted  by  the 
other ;  but  the  Court  could  not  rely  on  declara- 
tions thus  made,  and  that  too  not  on  oath,  in  fur- 
therance of  the  common  purpose.    They  might  go 
further ;  by  substituting  false  parties,  who  might 
adnut  themselves  to  be  parties  in  the  cause,  when 
they  were  not,  and  various  impositions  of  this  na- 
ture might  be  resorted  to,  to  destroy  the  rights  of 
ibe  real  particis.     Even  a  decree  of  cor^antatian 
WQukd  not  protect  the  Court  in  such  a  case,  as  the 

real 
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ssARLB  V.    real  parties  might  be  unknown  to  the  ofBcefs  of 
^^^^^'       the  Court,  unknown  to  the  practisers,  and  certainly 


March  ;8i6.  unknown  to  the  Court  itself  ^  so  that,  in  this  way, 
&  real  marriage  might  be  set  aside^  without  the 
least  knowledge  on  the  part  of  those  interested  in 
it.  It  is,  therefore,  a  clear  rule,  and  a  rule,  founded 
on  the  necessity  of  the  case,  that  the  identity  must 
be  proved,  by  other  testimony  than  that  of  tlie 
parties  themselves ;  it  must  be  })roved  by  witnesses, 
who  can  speak  to  the  facts  from  their  own  per- 
sonal knowledgCft  What  could  have  been  more 
easy  in  the  present  case,  than  for  a  person  to  have 
appeared  to  the  decree  of  canfiymtation,  and  have 
acknowledged  herself  the  party  in  the  cause  7  It 
is  therefore  necessary,  that  the  party  should  be 
produced  to  witnesses^  who  have  known  her  in 
both  characters,  or  to  one  witness,  at  least,  who 
may  have  known  her  in  each ;  why  this  was  not 
-done  in  the  present  case  is  a  circumstance,  perhaps, 
not  easily  explained,  however  much  it  may  be 
lamented,  on  account  of  the  inconvenience  that 
has  been  occasioned  by  it. 

The  Court  cannot  but  remark,  that  the  result  of 
the  evidence  on  the  present  case,  compared  widi 
the  principles  that  It  has  thus  briefly  laid  down, 
appears  liable  to  much  objection.  Mr.  Phippen^ 
the  witness  to  the  second  marriage,  speaks  only  to 
his  belief  of  the  identity ;  on  what  he  grounds  such 
a  belief  does  not  appear,  as  he  states  no  antecedent 
'&cts  within  his  knowledge,  from  which  the  Court 
can  judge  of  its  accuracy.  On  the  decree  of  con- 
frontation, the  evidence  adduced  is  that  of  two 
witnesses,  who  knew  the  party  as  Mrs.  Ftice^  and 
who  prove,  that  she  then  acknowledged  herself  to 
be  the  party  ih  the  cause ;  so  that  this  part  of  the 
oate   rests  only  on   that   acknowledgment,   ajaid 

10  that 
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that   is  insufficient    A  decree  of  confrontation     ssaei^x  ». 
is  an  assistance  to  the  proof,  only  to  be  applied       ^'^'"' 
for  cm  special  grounds,  and  yet  this  is  alt  that  i  March  it le. 
has  been  done  upon  it  in  the  present  case.    The 
other  evidence,  that  of  the  admissions  of  the  party 
in  conversation,  resolves  itself  into  the  same  poiiit, 
as,  if  the  Court  relies  on  that.  It  will  pronounce  a 
sentence  upon  the  mere  confession  of  parties. 

Under  these  circumstances,  it  is  impossible  that 
the  Court  can  come  to  the  conclusion,  that  there 
is  sufficient  evidence  to  satisfy  the  strict  demands 
of  the  law,  in  a  case  like  the  present.  If  any 
case,  however,  can  be  produced  where  a  party, 
after  having  had  the  benefit  of  one  decree  of  con- 
Jrontationj  has  afterwards  received  the  indulgence 
of  another,  (of  the  existence  of  which  the  Court 
much  doubts)  It  will  yield,  though  not  without^re- 
luctance,  to  the  application  now  made.  If,  how- 
ever, no  such  case  can  be  produced  by  the  next 
Court  day,  It  will  then  pronounce  for  a  faUure  of 
proof,  and  dismiss  the  suit. 


On  a  subsequent  day,  it  was  shewn  to  the  Court 
that  three  of  the  former  witnesses  had  been  re- 
examined, with  the  addition  of  one  new  witness  j 
that  two  of  them  deposed  to  the  first  marriage, 
and  the  other  two  to  the  second ;  that  they  had 
all  had  an  opportunity  of  seeing  the  wife,  upon 
tile  occasion  of  her  being  examined  at  Ihe  police 
office,  Queen-Sqnare,  upon  a  charge  of  bigamy^ 
and  that  they  all  concurred  now  in  identifying 
her. 

JUDG- 
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sbaele  V,  Judgment. 

Sir  JViUiam  Scott — The  Court  was  certainly  of 


1  MatA  1816.  opinion,  at  the  former  hearing  of  the  cause^  that 
there  was  a  material  defect  as  to  the  identity  of 
the  party  proceeded  against.  The  indulgence  of 
a  decree  o^  confrontation  had  been  granted,  but  the 
result  was  not  such  as  the  Court  was  entitled  to 
expect  It  was  necessary  that  the  wife  should  have 
been  confronted  with  a  witness  who  knew  her  in 
both  characters,  or  with  two  or  more  at  the  same 
time,  who  could  separately  identify  her  in  each. 

The  acknowledgment,  however,  by  the  party  pro- 
duced, that  she  was  the  party  in  the  cause,  seemed 
to  have  been  too  much  relied  on.  Acknowledg- 
ment, indeed,  is  a  term,  in  such  a  case,  in^)roperIy 
applied,  as  it  is  no  acknowledgment  at  all,  unless 
the  party  is  otherwise  proved  to  be  the  party  in 
the  cause  \  and,  without  such  proof,  the  acknow- 
ledgment is  open  to  the  suspicion  of  having  been 
collusively  made,  and  by  another  than  the  real 
party.  The  person,  however,  has  now  been  seen 
by  the  witnesses,  not  indeed  under  a  decree 
of  confrontation^  but  under  a  confrontation  other* 
wise  effected,  and  the  defect  is  supplied  to  the 
satisfaction  of  the  Court.  It  is  proved  that  the 
party  thus  confronted^  is  the  person  with  respect  to 
whom  both  the  marriages  are  proved;  the  wit- 
nesses connect  her  with  each,  making  a  complete 
chain  of  evidence  that  «he  is  one  and  the  same 
person.  The  Coui;t  then  is  of  opinion,  that  the 
proof  is  now  complete  in  all  respects,  and  it  has 
no  longer  any  hesitation  in  signing  the  seutmce 
.  of  nullity  accordingly. 


CONSISTORY  COURT  OF  LONDON.  ipg 


FIELDER  V.  SMITH,  otherwise  NELSON, 

FALSELY   CALLED   FIELDER. 

^HIS  wis  a  suit    instituted    by  John  Fielder  iath/;p6.i8i«. 

Esquire,  of  St  Jame^s  Street,  against  his  wife,  ^llJ^^e^^d^e 
describing  her  2a  Sophia  Augusta,  otherwise  Sophia  ''"«  ^^ 
StmOi,  otherwise  Nelson,   Spinster,    and    falsely  mother," who  had 
called  Fielder,  for  a  nullity  of  his  marriage  with  ^^  ^^^to 
her,  on  the  ground  of  her  minority,  and  a  want  of  «a^  "f""^' 

lecal  consent  EvWence  on  that 

P  point,  how  con* 

The  marriage  took  place  on  the  18th  of  May  wdewd,— not 
1797f  as  between /oAit  Fielder  and  Sophia  Nelson,  jwty 
a  minor,  by  consent  of  Mary  Nelson,  widow,  her 
mother,  and  in  virtue  of  a  licence  obtained  by 
Mr.  Fielder^  upon  the  joint  affidavit  of  himself  and 
Mrs.  Nelson.  It  was  stated,  that  there  were  twelve 
children,  issue  of  the  marriage  j  and  the  ground  of 
nullity  now  assigned,  was  the  minority  of  the  wife, 
and  that  she  was  the  illegitimate  daughter  of  a 
Mrs.  Nelson,  formerly  Smith,  who,  as  the  natural 
mother,  had  no  right  to  give  her  consent;  and 
that  the  marriage,  having  been  solemnized,  withr 
out  the  consent  of  a  guardian  appointed  by  the 
Court  of  Chancery,  was  void  under  the  statute. 
The  marriage  was  proved  and  not  denied ;  and  the 
fairtii  of  the  minor,,  in  August  1777 >  ancl  her  bap- 
tism soon  afterwards,  as  the  daughter  of  Thomas 
and  Mary  Nelson,  were  also  proved. 

VOL.  iL  o  Judo. 
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FiKLOER  V.  Judgment* 

"^"'         Sir  William  ScotU — This  is  a  suit  to  dissolve 


]3rh/e£.]ei6.  3  marriage,  which  has  taken  place  above  twenty 

years  ago,  and,  as  far  as  appears  from  the  family 
history  of  the  parties,  has  subsisted  ever  since  with- 
out any  attempt  at  interruption.  It  is  a  marriage, 
perfectly  regular  in  form,  had  with  the  consent  of 
the  mother,  the  only  person,  primdjacie,  appear- 
ing to  have  the  right  of  consent ;  and,  at  this 
distance  of  time,  the  Court  is  called  upon  to  de- 
idare  the  marriage  void,  upon  a  principle  of  law, 
that  such  a  coilsent  is  not  the  consent  of  an  author 
rized  person. 

It  has  been  held,  both  here  and  in  the  Court  of 
King's  Bench,  that  the  consent  of  the  pareirts  c£ 
illegitimate  children,  is  not  a  consent  within  the 
meaning  of  the  act.  This  has  been  matter  of 
doubt;  audit  isperha^sapointnotyetfinallysettled, 
as  a  case,  raised  upon  it,  is  said  to  be  now  in  progress^ 
for  the  decision  of  the  last  court  of  resort.*  In  the 
present  case,  all  persons  interested  concurred  in  the 
marriage,  and  it  is  now  sought  to  be  invalidated, 
upon  this  strict  principle  of  law,  the  growth  of 
latter  times.  It  is  hardly  necessary  to  observe,  that 
the  feeling  of  the  Court,  a^  far  as  It  can  be  pi^o- 
-perly  indulged,  is  strong  in  favour  of  the  marriage ; 
and  the  evidence  must  be  of  a  yeiy  peremptoiy 
nature,  that  should  induce  the  Court  to  pronounoe 
such  a  marriage  null  and  void. 

The  first  and  great  question  respects  the  marriage 
of  the  parents,  since  it  is  objected,  that  the  mother 


*  This  is  understood  to  have  applied  to  the  case  of  PriesHi^  r. 
Hughes,  (vid.  vol.  i.  p.  360.) :  but,  it  is  believed,  nothing  further 
was  done  upon  it. 

10  could 


CONSISTORY  COURT  OF  LONDCp^.  ^95 

couicl  not  legally  give  consent^  not  being  the  lawful    FttLDK  v. 
wife  of  the  fi^ther  j  and  the  Court  is  now  expected 


to  pronounce  on  the  marriage  of  persons,  one  of  istth  Feb.  isi 6. 
whom  has  long  since  been  dead ;  and  that  those 
parties,  while  living  together,  were  living  in  un« 
lawful  cohabitation.  Surely  this  would  require, 
the  strongest  ^tainable  evidence  to  be  produced^ 
That  they  were  living  together  without  marriage 
is  asserted  upon  two  grounds  ^  first,  the  reputation 
<^  that  fact,  and,  secondly,  that  Nelson  had  a  wife 
living  at  the  time. 

It  is  certain,  that  the  illegitimacy  of  a  child  may 
be  proved  by  probable  evidence,  perhaps  by  reputa> 
tion  only ;  but  then  the  reputation  myst  be  clear 
and  undoubted, — it  must  be  uniform ;  for  if  a  repu- 
tation has  existed  both  ways,  the  conclusion  would 
he  in  £ivour  of  the  marriage.  Here  the  reputation 
is  contradictory ;  a  cohabitation  for  many  years  is 
proved,  children  were  bom,  and  the  parties  con- 
stantly passed  for  man  and  wife.  There  were,  it 
is  true,  some  per^ns  that  had  their  suspicions ;  bujt 
•the  general  impression  appears  to  have  been^  in 
favour  of  the  connection  being  legitimate.  Tliree 
witnesses  only  are  produced  on  the  point  of  repu- 
tation. Mr.  Watts,  an  upholsterer,  deposes,  ^^that 
<'  he  furnished  a  house  for  Mr.  Nelson^  upon  his 
marriage  with  one  Mary  Kelhf ;  that  the  mar-  ' 
riage  took  place  in  April  1771 ;  that  he,  the  de- 
ponent, was  not  present  at  the  marriage,  but 
'*  he  remembers  their  going  out  to  be  married ; 
*'  that,  on  their  return,  they  both  acknowledged 
'*  that  they  were  married,  and  he  dined  with 
'^  them  upon  the  occasion  ;  that  they  lived  toge- 
*'  ther  two  ot  three  years,  but  then  disagreed,  and 
^*  parted ;  that,  he,  the  deponent,  was  trustee  for 

o  2  "  Mrs. 
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FisLDERo.    **  Mrs.  Nelson;  that  He  believes  that  she  died 
^"'•''"'      "  about  the  year  1798,  but  knows  that  she  was 


i2rh  fek.  i%\6.  **  alive  many  years  after  the  year  1788;  that  in 

" '  1774  Mn  Nebon  removed  into  a  street  opposite 
•«  to  the  Pantheon^  in  Oxford  Street^  from  liience  to 
"  Gerrard  Street^  Soho,  where  he  kept  the  Royal 
"  Larder f  and  lastly  to  Drury  honey  in  1776,  at 
^<  all  which  places  he  kept  a  gaming-house,  &c. ; 
"  that  whilst  he  lived  in  Gerrard  Street^  he  went, 

one  evening,  with  deponent,  to  Bagnigge  WeUs; 

that  they  there  met  with  two  young  women,  one 
*<  of  whom,  Mary  Smithy  from  that  time,  lived 
^<  with  Mr.  Nelson  as  his  wife ;  that  they  had  four 
^<  x^hildren,  to  one  of  which  he,  the  deponent, 
**  stood  godfather ;  that  he  believes  it  was  Sophia 
**  Augusta,  and  that  she  was  bom  in  1777;  that 
<<  he  often  saw  her  during  her  infancy,  and  latterly 
<<  at  ^&e  house  of  her  mother,  in  Pall  Mall,  as 
«  Mr^.  Fielder  J' 

It  is  to  be  remarked,  upon  the  degree  of  credit 
due  to  this  man*s  testimony,  that  though  he  deposes 
against  the  existence  of  any  marriage,  he  had  him- 
self attested  the  legitimacy  of  the  child,  by  a 
sokmn  act  in  the  house  of  God — that  of  being 
godfather  to  her,  as  <<  the  daughter  of  Tfiomas 
**  and  Mary  Nelson.**  Considering,  therefore, 
the  habits  of  this  man's  life,  as  disclosed  by  himself, 
in  his  deposition,  and  the  slight  and  contradictory 
nature  of  his  evidence,  he  is  not  much  to  bt 
•relied  on. 

ITie  next  witness  is  Ellison,  who  deposes  •*  diat 
•"  the  parties  were  not  married^  though  passing  as 
^  husband  and  wife," — he  gives,  as  his  only  reason, 
his  belief  ^^  that  the  former  wife,  Mary  Kelfy,  wai 
^'  aliv«  at  the  time;  that  he  remembered  the  day 

"of 
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**  of  the  marriage  with  Mary  KeUy^  as  he  called  fisldbk  ». 
"  to  wish  them  joy,  and  had  cake  and  wine/'  '"'°'"' 
The  law  is,  at  all  times,  very  unwilling  to  admitjt^thi7«6.]«i«. 
evidence  to  bastardise  children ;  but  here  the 
balance  of  evidence  is  the  other  way.  The.  minor 
was  baptized  as  l^itiroate;.  her  mother  has 
stated,  tiiat  she  was  improperly  described  by  the 
name  of  Sndthj,  and  has  sworn  to  her  l^itimacy 
to  obtain  the  licence,  and  asserted  it  by  giving 
her  consent  to  the  marriage,  though  she  has  not 
thought  fit  to  enter  into- that  subject,,  in  her  depo- 
sition. She  had  an  undoubted  right  to  decline 
doing  so,  if  she  thought  proper,  as  the  onus  fto^ 
bandi  was  upon  the  party  prosecuting  the  suit ;  and. 
he  is  not  entitled  to  the  assistanceof  any  proof,  which, 
the  law  would  not  be  disposed  to  enforce  fox  him. 

Upon  the  fair  result  of  this  evidence, ,  then,  if 
reputation  alone  could  be  admitted,  to  establish  the 
fact  of  an  illicit  intercourse,  there  is  an,  insuf- 
ficiency for  the  purpose.  As  to  the  other  g^round,, 
that  of  the  former  wife  being  living,  at  the  time,, 
when  this  child  was  bocn,  it  rests  solely  upon  the 
evidence  of  the  two  witnesses  alluded  to,,  un- 
supported by  any  documentary  proof..  No  re- 
gister is  produced^  nor  any  person  who  can  swear 
to  their  being  present  at  the  marriage.  The  mere 
fact  of  the  parties  going  out,  by  themselves,  with 
the  avowed  intention  of  being  married,  resting,  as 
it  does,  only  oa  the  evidence  of  Watts,  whose  cre- 
dibility has  been  already  remarked  upon,  of  itself 
proves  nothing ;  as,  from  the  character  and  habits  of 
life  of  Nelson,  it  is  not  improbable  that  this  might 
be  a  simulated  transaction ;  he  might  have  designed, 
it  as  a  doak  to  an  illicit  connection,  without  any 
marriage  really  passing.   Neither  is  the  fact,  stated 

o  3  by 
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FiBLDEK  V.    by  the  same  witness,  of  his  being  a  trustee  of  the 
'^"''°"'     wif^  any  |>roof  of  the  marriage,  as  his  trusteeship 


19th  i^eft.  1816.  might  have  been  under  the  se]!>aTation.  There  i& 
also  no  ^roof,  that  she  did  not  die  before  the  se- 
cond reputed  marriage ;  for  though  it  is  in  the 
deposition  of  Watts^  that  she  waa  alive  after  tibe 
year  1788,  yet  no  grounds  are  stated  for  that 
opinion.  The  other  witness  states  nothing  more 
than  his  calling  to  wish  them  joy — a  fact  which  is 
open  to  similar  observations ;  and  if  a  marriage 
really  had  passed^  it  might  easily  have  been  traced, 
and  there  is  no  doubt,  that  it  would  have  been 
proved  more  decidedly.  The  evidence  to  the 
contrary  is,  therefore,  too  slight  to  operate  to  the 
dissolution  of  a  marriage,  sufficiently  proved  and 
admitted ;  had  with  the  consent  of  the  mother; 
and,  in  every  other  respect,  perfectly  regular. 

Upon  the  whole  of  this  case,  [the  Court  is  of 
opinion^  that  there  is  such  an  imperfection  in  tl^ 
evidence,  as  ought,  under  the  circumstances  of  the 
case,  to  be  considered  sufficient  to  destroy  the 
claim  of  the  party  proceeding  to  a  sentence  of 
nullity.  It  therefore  pronounces  for  a  £iilure  of 
prooi^  and  dismisses  -the  wife  from  the  suit. 
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BRISCO  V.  BRISCO. 
T^HlS  was  a  question  as  to  the  alimony  to  be  ist-MbrcAisic. 
allowed  to  Lady  Brisco,  during  the  dependaiKe  AUmony,  pend. 
of  a  suit,  instituted  by^  her  against  her  husband,  Sforce"  ^opor- 
Sir  Wastel  Brisco.  for  a  divorce,  on  a  char£:e  of  "°°» "^~T^">8 
cruelty  and  adultery*  £^^  given  in 

addition  to  s^po* 

Judgment.  rattincomt. 

fiir  WilUam  Scott — This  suit,  originally  begaji  as 
a  suit,  brought  by  Lady  BriscOj  for  cruelty  and 
adultery,  against  Sir  Wastel  Brisco ;  but  it  has  now 
assumed  the  shape  of  recrimination,  by  a  charge 
of  adultery  against  hen  The  allegation  of  facul- 
ties, as  it  is  technically  called,  was  given  in,  as  the 
6rststep  in  a  question  of  alimony*  early  in  the  year 
1814.  It  is  always  desirable,  ,tbat  an  aUegatio^i  of 
this  nature  should  be  given  at  911  early  period;  and 
that  the  question  of  alimony  should  be  disposed  of, 
in  .the  first  stage  of  the  proceedings,  to  prevent  the 
liud)and  being  unnecessarily  harassed,  with  suits 
and  demands  for  his  wife's  debts.  After  the  fid- 
jDoission  of  the  allegation,  some  objections  had  becin 
taken  to  the  answers  of  Sir  Wastel  Brisco,  one  of 
whicfa  objections,  **  the  want  of  a  sufficient  speci- 
^  ^cation  of  the  value  of  an  house,  and  some  de- 
<<  mesne  lands,  occupied  by  himself''  was  held 
sufficient  for  the  Court  to  require  iuiilier  answier^s 
upon  those  points.  It  appears,  that  he  thougl|t» 
tihat,  as  this  house  and  domain,  or  park>  were  occu- 
pied by  liims^,  as  they  had  been  also  by  his 
ancestors,  they  should  not  be  charged ;  a  mis-' 
take,  which  might  easily  occur ;  for  it  does  nojt 
usually  happen,  that  Gentlemen  appreciate  ^heir 
znajQsion4iou8e  and  demesnes,  as  if*  they  were  to 
be  let    It  was  not  improper,  therefore,  ip  J^im  t^ 

o  4  take 
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brisco  9.     take'time  to  consider  upon  the  terms  of  his  an- 
swers, (which  he  gave  in  by  the  end  of  that  year). 


iitjtfardb  1816.  bcfore  he  inserted  the  exact  specification  of  the 

value  of  this  part  of  his  property. 

Now,  undoubtedly,  though  it  is  usual  for  the 
party  to  accept  the  answers,  particularly  when  re- 
formed by  order  of  the  Court,  the  wife  is  not 
compelled  to  acquiesce  in  the  valuation  of  her 
husband,  and  it  is  open  to  her  to  examine  wit- 
nesses, if  she  thinks  proper:  this,  however,  is  a; 
right  not  to-  be  exercised  wantonly,  but  with  great 
caution  and  tenderness.  It  is  hardly  ever  necea- 
sary,  in  cases  of  considerable  property,  to  enter 
into  an  inquisitorial  scrutiny  of  its  exact  value : 
it  is  to  be  taken  upon  a  fair  general  estimate. 
Here,  however.  Lady  Brisco  charged  the  value 
of  a  particular  property  at « £9000  per  annum^ 
which  Sir  Wastel  set  at  £S50.  So  great  a 
difference  as  this  induced  the  Court  to  go  into 
the  inquiry:  upon  the  result  of  which  it  now 
turns  out,  that  Lady  Brisco^s  valuation  is  enor- 
mous, and  unfounded  in  the  extreme ;  and  that 
even  Sir  Wasters  is  above  the  real  value.  Thia  is 
a  misrepresentation,  which  the  Court  must  consider 
to  have  been  imposed  upon  the  party  herself;  as 
It  is  unwilling  to  suppose,  that  she  designed  such 
an  imposition  upon  the  Court.  By  what  witnesses 
is  this  valuation  supported  ?  by  two  only,  who  have 
been  in  open  hostility  to  Sir  Wastel  Brisco^  perse- 
cuting him  with  law-siiits,  and  indicting  his  steward 
•  for  perjury,  but  prevented  by  the  grand  jury  in- 
dignandy  rejecting  the  bill.  The  testimony  of 
such  witnesses  is  of  a  piece  with  the  allegation^ 
upon  which  they  were  examined,  and  is  utterly 
undeserving  of  credit. 

Taking 
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Taking  the  whole  of  Sir  Wastel  Brisco^s  i^n«     Baucot. 
come,  upon  the  fairest  calculation  warranted  by      ^»"«®' 


-ibe  proof,  the  Court  is  of  opinion  that,  taken  iuM^nthiu\€. 
altogether,  it  may  be  considered  to  be  ^2,600  per 
atmum ;  subject,  however,  to  an  immense  deprecia- 
tion, from  the  present  state  of  landed  property ;  the 
extent  of  which  cannot  be  foreseen,  no  man  know- 
ing what  he  shall  receive ;  some  farms  being  let  at 
rents  reduced  ^  per  cent,  others  paying  no  rent 
at  all,  and  others  thrown  up  altogether.  It  has 
been  said,  that  all  this  might  be  temporary ;  so 
may  the  continuance  of  the  present  suit ;  but  the 
one  appears,  at  present,  as  improbable  as  the  other. 
Supposing  every  thing  had  been  clear,  in  the  case, 
the  Court  might  have  been  inclined,  perhaps,  to 
allow  one-fifth  of  the  whole  property  to  the  com<- 
plainant,  including  her  pin-money.  This  would  be 
quite  as  much  as  is  necessary  for  her  suitable 
maintenance,  in  a  situation  calling,  as  her's  does,  for 
retirement  and  prudence ;  and  in  which,  she  must 
be  expected  to  have  some  little  regard,  for  the 
interests  of  her  husband  and  her  family.  He  has 
to  maintain  the  expences  of  the  suit,  which  have 
been  carried  to  an  extent,  of  which  the  Court  hopes 
never  to  see  such  another  instance;  and,  as  a 
country  Grentleman,  living  in  his  own  county,  he 
has  to  support  the  dignity  kept  up  by  his  ancestors, 
and  has  also  to  maintain  his  three  children* 

These  would  have  been  considerations,  which 
would  have  had  great  influence  with  the  Court, 
even  if  there  had  been  no  misconduct  on  the 
part  of  the  lady ;  but  she  has  launched  out  into 
expenditures  to  an  astonishing  amount,  with  no  ne- 
c«essity  to  justify  them.  There  appears  to  have  been 
orders  given  to  tradesmen  for  plate,  elothes,  lineti^ 

china. 
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Bauco  V.     china^  horses,  and  carriage,  &c.  with  no  communica- 
^"'^'      tion  with  the  unfortunate  husband,  who  was  to  pay 


unMarch iBi6.  foT  them,  and  whilst  Utigation  was  going  on^  which 
prevented  the  Court  from  proceeding  in  the  allots 
ment  of  aUmony.  It  has  been  said,  that  this  was 
done  to  replace  the  clothes  burnt  by  her  husband ; 
it  is  admitted^  that  he  did  bum  some,  and  he  assigns. 
as  a  reason  ^*  that  he  burnt  them  to  induce  her  Uy 
*^  write  for  some  more  from  the  place,  where  she 
*<  had  left  them,'*  an  extraordinary  reason,  and 
certainly  a  most  unfortunate  expedient.  The 
carriage  too,  and  plate,  if  ordered  on  the  autho- 
rity- of  her  father,  should  have  been  at  his  ex- 
pence,  so  as  to  secure  her  husband  from  the 
pfiyment;  but  the  bills  are  sent  to  him.  The 
father  dies^  and  it  does  not  appear,  that  his 
executors  have  ever  been  applied  to,  cm  the 
subject  It  has  now  been  said,  that  Lfuly  Brisco 
is  ready  to  givp  up  the  articles  in  her  own  pos^ 
session.  This  will  be  but  a  secondary  satisfaction 
if  made ;  there  is,  however,  nothing  to  prevent  her 
converting  them  into  .money  for  herself,  if  she  is 
so  minded.  Under  all  these  circumstances,  wh€xe 
enormous  expences  are  thrown  upon  tbe  husband^ 
in  every  mode,  to  which  female  extravagance  can 
apply  itself,  if  the  Court  did  not  fed  that  by  order* 
ing  alimony.  It  was  most  consulting  the  protectioQ 
of  the  husband,  It  would  hardly  be  disposed  to 
allot  any  alimony  at  all.  Under  all  considerations,' 
however,  the  Court  allots  the  sum  oi  £900  per 
mnuni^  in  addition  to  the  sum  6£j£W0p€r  amum 
pin-money.* 


*  Affirmed  on  this  point,  in  proceedings  in  tbe  Court  of  Arche^ 
20th  May  1819;  and  in  the  Courtjof  Delegates,  15th  JFe6. 1820. 


coieqisTORy  coutt^  op  vosd&s.  sq^ 


WILSON  V.  WILSON. 

•T^HIS^ftS  a  smt  of  cKvorce  by  reason  of  adul-    leiii March 

tery,  brought  by  tbe  husband,  in  which  aj^li-  costsrfthewife, 
c&tioa  was  made  on  the  part  of  1^  wife,  that  she  ^^^z  *  sufi- 
might  be  allowed  to  have  her  costs  paid,  as  in-  dem^mco^not 
cttrred,  duritig  thfe  suit  ",  7d^  zl^milibt 

In  support  of  .this  prayer,  it  was  said,  that  the  ^c^^i^d^^. 
husband  had  dissipatted  a  considerable  fortune, 
which  the  wife  bad  brought;  and  still  retained 
j^S,000,  for  which  he  paid  no  interest ;  that  there 
was  no  instance,  in  which  the  wife  had  been  refiiaed 
k^r  codts^  in  a  sait  instituted  against  her. 

<^n  the  other  side,  it  was  coootended,  that  costs 
and  afimony  stood  mi  the  same  principle  ^«*- the  pi!e« 
sumption  that'tfae  wife  had  no  separate  income ;  and 
btf^  daims  ^bad  bee&  denied  on  the  santne  grounds. 
The  cases  of  Furst  v.  Bursty  Cimsist  17^»  ^oA 
Ho1ime$^.Ho1me$jA3tciaxt%VJ55^  -BXidlktvisv.Dami, 
17^9,  were  cited,  by  "v^hich  this  point  had  been 
detennined  In  the  pveaent  'case,  the  wife  hsd  a 
sepiarate  income  of  ^4M0,  ^nd  tire  husband  jf  400; 
lAttLt  if  it  could  be  considered  as  one  income,  the 
Court  would  not,  for  alimony,  grant  a  moiety  to 
the  wife.  It  would  not  therefore  deduct  from  the 
income  of  the  husband,  in  order  to  spare  an  equal 
inccmie,  which  the  wife  now  actually  possessed. 


*  A  report  of  this  case  has  heen  obtained  and  inserted,  thoi^gh 
out  of  ks  order  of  date*  as  connected  with  the  subject  of  the  pre- 
oedi|ig  case,  aad  referring  to  former  authority.— Hdc  in/Wi,  Davis 
f.  I2avi8,7P^.204« 

JUDG- 


.    I 
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* 

Wilson  v.  JUDGMENT* 

'^"•'^'*'         Sir  WiUkmi  Scott.  —  In  suits  instituted  either  by 


ifiihJifM.1797.  the  husband  or  the  wife,  (for  I  consider  that  fact 

to  be  indifferent,)  the  wife  is  a  privileged  suitor  as 
to  costs  and  alimony ;  and  on  the  same  principle, 
that  the  whole  property  is  supposed,  bylaw,  to  be 
in  the  husband.  If  the  wife  therefore  is  under  the 
necessity  ,of  living  apart,  it  is  also^  necessary,  that 
she  should  be  subsisted,^  duiing  the  pendency  of 
the  suit ;  and  that  she  should  be  enabled  to  procure 
justice,  by  being  provided  with  (he  means  of  de* 
fence.  This  arises  out  of  the  ordinary  condition 
of  connubial  society,  and  the  state  of  the  property, 
between  the  parties^  as  usually  vested,  under  the 
.  more  ancient  law  of  the  kingdom. 

If  it  should  happen,  as  by  the  introduction  of 
other  principles,  and  operation  of  law,  it  often  may 
that  the  wife  has  an  income  correspondent  to  her 
own  expences,.  and  the  necessary  expences  of  the 
suit,  (for  both  must  appear,)  there  is  no  longer  the 
same  reason,  that  she  should  be  a  privileged  suitor. 
It  may  turn  out  that,  on  the  result  of  the  proceed- 
ings, she  may  be  still  entitled  to  her  costs  \  but,  by 
a  variety  of  cases  —  particularly  the  last  of  those 
mentioned*,  in  which  I  was  of  counsel^  it  lias 

been 


*  The  case  of  Dawi  v.  Daw^  Arches,  1 789>  was  the  subject  of 
much  discussioD,  on  the  principle,  and  on  the  authority  of  former 
practice^  and  was  argued  at  length  by  Dr.  Campion  and  Dr.  Scoti^ 
on  the  part  of  the  wife,  and  by  Dr.  Harrii  and  Dr.  Beoer,  on  the 
part  of  the  husband. 

JuDGMSKT. — Sir  W.  Wynne. — ^This  is  a  suit  for  separation*  by 
reason  of  cruelty  and  adultery,  brought  by  the  wife  against  the  hus- 
band. An  appearance  has  been  given  on  the  pa^  of  the  husband, 
and  a  libel  and  issut,  eonfessing  the  manriage,  but  otherwise  con- 
testing 
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be^  decided,  that  where  there  is  an  independ^t    wutoN  v. 
income,  competent  to  the  support  of  the  wife,  and      ^^'-•^^^ 


the  maintenance  of  the  suit,  the  privilege  is  no  i<KhJAr.i;»,% 
longer  considered  to  continue.  In  the  present  in- 
come of  the  parties  there  is  almost  an  equality,  and 
the  Court  will  not  look  back  to  what  may  have  been 
dissipated ;  observing  only,  that  what  has  been  dissi- 
patedy  in  the  present  case,  appears  to  have  been 

so 


testing  th^  said  oegatively.  The  cause  then  is  come  to  that  stage 
where,  in  ordinary  cases,  the  proctor  for  the  wife  usually  prays  costs^ 
The  general  rule  is  admitted,  that,  in  all  cases,  the  wife's  proctor 
is.at  liberty,  at  this  period,  to  porrect  his  bill,  and  pray  it  to  be 
taxed  against  the  husband ;  but  it  is  stated,  that  the  present 
case  ought  to  be  an  exception  to  that  rule.  It  is  alleged  in  the 
act  of  court,  that  she  had,  at  the  marriage  £\  60  a  year,  which 
was  secured  to  her  separate  use,  and  of  which  she  is  now  po8» 
sessed  — -  that  he  is  a  clergyman  unbeneficed,  having  no  cure  or 
fiiculties,  to  enable  him  to  pay  her  costs  ;  and  that,  under  such 
spedal  drcumstances,  the  general  rule  ought  not  to  prevail. 
It  has  been  argued,  that  it  is  laid  down,  as  a  rule  without  ex- 
cepdon,  (save  as  to  the  case  of  a  pauper,  who  sues  as  such),  that, 
let  the  faculties  of  the  husband  be  what  they  may,  the  proctor 
of  the  woman  may  porrect  his  bill  of  costs  de  die  in  diem,  and 
the  Court  will  decree  payment. 

It  is  admitted,  that  the  principle,  on  which  the  rule  is  founded, 
is,  that  under  the  ancient  law  of  the  country,  the  wife  is  pre* 
sumed  to  have  no  separate  fortune,  and  that  by  marriage  every 
thing  becomes  the  property  of  the  husband ;  yet  it  has  been 
•aid,  that  although  &cts  may  be  established  to  rebut  the  pre- 
sumption ;  although,  the  husband  could  prove  the  law  of  the 
country  inverted-^  yet  that  costs  must  still  be  given,  the  rule 
admitting  of  no  exception.  If  it  were  so,  I  should  feel  myself 
much  inclined  to  depart  from  such  absurdity ;  but  I  am  not 
under  those  difficulties.  There  are  instances  ^occurring  to  my 
relief,  where  the  contrary  doctrine  has  been  laid  down  ;  the  first 
case  is  Holmes  v.  Hohnei^  heard  in  the  Arches,  3d  Fsb»  1 755,  on  an 
sippeal  from  the  Consistory  Court  of  London,  It  was,  in  the  first 
instance*  a  suit  for  restitution  of  conjugal  rights; — in  the  Arches, 
tbe  wifii'a  proctor  porrected  his  bill,  praying  costo  to  l>e  ta^d 

ip 
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wiLsotf  V.    SO  dissipated  not  without  the  assistance  of  the  wi&v 
"''°'''     Looking  at  the  fact,  that  she  has  jg^H),  with  a  prosf 


t6tfaArcr.i797.  p^ct  of  increasc,  for  herself  alone^  the  husband 

x>tAy  £4XiO  for  himself  and  family,  J  am  of 
ojpinion,  that  it  would  be  injurious  to  the  husband 
to  make  any  such  allowance ;  and  that  there  is  no 
reason  for  it  j  and,  ther^ore,  I  reject  the  applio^ 
tion  of  the  wife. 


in  both  courts  ;  the  husband  objected  thereto,  stated  that  he  was 
a  bankrupt,  and  worth  nothing,  and  that  she  had  ^^00  a  year» 
aod  a  considerable  personal  estate  in  trust  for  her  separatt  use. 
She  set  forth  in  af&datit,  that  he  had  in  the  marrii^e  deeeived 
her,  that  he  had  defrauded  her,  and  a  eomnission  of  bankruptcy 
%ad  issued  aganist  htm  at  the  suit  of  her  trustees ;  and  she  ad* 
mttted,  that  she  had  j£2,000  in  money,  jf500  in  plate,  but  not 
more  than  sufficient  for  her  decent  maintenance.  The  Judge 
Md,  "  t%at  it  was  a  rule,  that  the  husband  should  pay  costs  on 
whichever  side  the  «uit  began,  but  that  it  was  founded  on  the 
presumption,  that  he  had  every  thing,  and  the  wife  notlung  % 
**  that  where  the  contrary  appeared,  the  law  and  presunap- 
^  tion  were  done  away ;''  and  he  oked  a  case.  Pierce  v.  Pieree^ 
before  Dr.  Edmunds,  Chancellor  of  London ;  In  which,  on  petition 
fsr  alimony  aind  costs,  it  appeared  that  the  wife  had  j£200  a  year 
to  her  own  use,  the  Imsband  was  a  gentleman-pensioner  of 
j£100  a  year  salary,  had  children,  and  waa  much  in  debt.  The 
Court  gave  neither  alimony  or  costs  —  the  wife  appealed  to  the 
Arches — Dr.  Bettenoorth^  the  dean,  on  the  notion  in  Dr.  Seat^s 
aigument,  allowed  costs,  but  not  alimony.  From  thence,  the 
husband  appealed  to  the  Delegates,  where  the  first  sentence  was 
nftrmed. 

These  cases  completely  shew,  that  where  the  foundation  of 
the  rul^  is  taken  away,  the  rule  will  fail.  •  In  both  it  was  ad- 
judged, tliat-aeidier  costs  or  alimony  were  due  ;  I  have  only  to 
consider,  therefore,  what  are  the  facts  in  the  present  oaae*  The 
wife  admits  she  has  j£l60  a  year,  which  she  enjoys ;  the  husband 
has  sworn,  that  he  can  only  do  occasional  duty  as  a  clergyman,  is 
prevented  frequently  from  that  by  illness,  and  has  no  income  or 
property  whatever.  No  situation  can  be  more  distressed ;  and 
!  I  think,  if  I  can  do  it,  that  I  ought  to  reject  the  prayer  of  the  wife's 

I  proctor.     I  am  of  opinion,  that  the  cases  I  have  before  stated, 

t  will  warrant  fne  in  so  doing,  and!  reject  such  prayer  accordin^yi 


CONSISTORY  COURT  OF  LONDON.  20? 


MEDDOWCROFT  v.  GREGORY, 

FALSELY   CALLING   HEBSELF  MEDDOWCROFT, 

'J'HIS  was  a  suit  of  nullity  of  marriage,  insti-  i«h«'^%fi8ti. 
tuted  by  the  father  of  the  husband,  on  his  own  SlTg^b^^i^ 
behalf,  by  reason  of  minority  and  undue  publixsa-  ^y  ^°  °^ 
tion  of  banns.    The  libel  also  pleaded  that  the  want  of  conteot 
marris^e  had  been  contracted  clandestinely  and  on^tibe^uit^ 
Jraudulentfy-  ^^it^^ 

On  the  part  of  the  father^  Dr.  Swabey  and  Dr.  *«^- 
LusMngton  contended,  that  it  was  not  necessary 
to  shew  actual  deceit,  if  the  publication  was  such 

(  as 


*  It  appeared  that  Mr.  W.  Meddowcrqft^  tlie  minor,  had  been 
brought  up  and  educated  by  his  uncle,  Mr.  J.  Meddowcroft^  a 
solicitor  in  Gray's  Inn.  On  completing  his  education,  he  was 
received  into  his  uncle's  office,  and  articled  to  him  in  his  pro- 
fession of  a  solicitor.  Whilst  serving  his  clerkship,  and  when 
about  the  age  of  eighteen,  he  was  placed  as  a  boarder  in  the 
bouse  of  a  Miss  Lewis  of  Devonshire  Street,  Queen  Square,  where 
he  became  acquainted  with  the  lady  proceeded  against  in  the 
present  suit,  Mrs.  Mary  Gregory,  a  widow^  about  the  age  of  thirty. 
An  attachment  took  place  between  them,  which  ultimately  led 
to  the  marriage  in  question,  on  the  28th  of  February  1815. 

Mr.  J.  Meddowcroft,  the  uncle>  proved,  that  about  jipril  oi* 
May  1814,  his  nephew  first  disclosed  to  him  his  attachment,  by 
letter,  and  requested  his.  consent  to  the  marriage.  He,  in  reply, 
told  him  that  he  was  not  of  an  age  to  talk  on  such  a  subject^ 
and  threatened  to  turn  him  out  of  doors  if  he  persisted  in  the 
idea.  He  also  went  to  Miss  Lewis's,  to  make  inquiries  on  the 
subject ;  upon  which  occasion,  Mrs.  Gregory  introduced  herself 
to  bim,  and  apprized  him  that  his  nephew  had  hopes  of  ulti- 
mately obtaining  his  consent ;  but  he  then  positively  expressed 
bis  dissent,  and  assured  her  that  their  mutual  ruin  would  be  the 
ineritftble  consequenoe  of  such  a  match*  as  be  should  turn  his 

nephew 
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mkodow.     as  was  adapted  to  deceive ;  and  that  publication 

o«ooaT.     would  be  vitiated  by  any  variation  that  tended  to 

■  "J       ■  ■■  ■    conceal  the  identity  of  the  parties ;  that  the  diflfer- 

ifitii  Juk,  iti6.  ^^^^  j^  ^i^jg  ^g^gg  ^^g  material,  and  such  as  fully 

produced  the  effect  of  concealment  Some  illus- 
trations were  referred  to,  of  what  might  or  might 
not  be  material  variations ;  and  reference  was  made 
to  the  case  ^f  Mather  v.  Neigh  *,  in  which  a  publi- 
cation in  the  name  of  Wright  instead  of  Neigh  w^ 

%  held  false. 

On  the  tfther  side,  Dr.  Jmner  and  Dr.  Dodson 
contended,  that  the  Court  would  be  tender  of  an-. 

nulling 


Am^ 


t       > 


hephew  out  of  doors,  and  discard  him  for  eror.  He  repeated 
titese  assurances  to  her  upon  several  subsequent  occasions,  untft 
she  signified  to  him,  that,  as  he  was  so  positive  in  his  determi- 
natbn.  she  had  given  up  the  matter,  and  should  think  no 
more  of  it.  &e  afterwards  removed  his  nephew  to  lodgings  m 
Cook'i  Court,  CareS'Strtxi,  and  remained  in  entire  ignorance  of 
the  marriage  until  informed  of  it  by  a  friend,  about  November 
1815.  He  made  various  inquiries,  and  also  endeavoured  to  as- 
certain the  feet  from  his  nephew,  but  without  success ;  until,  in 
Jmuary  1816,  Mrs.  Gregory  called  upon  him,  in  Gray's  Inn,  and 
confirmed  the  fact,  suting  the  particulars ;  upon  which  he  am- 
madverted  with  some  warmth  on  her  conduct,  and  threatened  to 
prosecute  her  for  a  conspiracy.  He  then  repaired  to  the  panah 
church  of  St.  James.  OerkemoOL,  where  the  marriage  took  place, 
and  inspected  the  marriage-register,  the  entry  in  which  was  made 
in  the  right  names  of  the  parties.  He  examined  Ukewise  a  book 
kept  by  the  parish-derk  at  his  own  house,  in  which  he  entered 
the  names  of  parties,  on  application  being  made  to  him  for  th© 
mblication  of  banns,  and  found  the  entry  to  have  been  as  be- 
tween "  Wmam  Widemcrofi,  a  bachelor,  and  Mmy  Gregory 
«  widow."  The  parish-derk  informed  him,  that  the  names  were 
copied  from  this  book  into  the  regular  lanns  book  for  publica- 
tion ;  knd,  on  inspecting  the  entry  there,  it  appeared  to  have 

«  Consist.  10th  July  1807. 

beea 
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nulling  contracts  actually  solemnized,  unless  under     mbddow. 

*^  •'  CROFT   V. 

such  circumstances  as  were  clearly  in  breach  of  Gregort. 
the  provisions  of  the  act  The  construction,  which 
had  hitherto  been  put  on  the  act,  was  admitted  to 
be  sound ;  but  the  Court  would  not  extend  the 
restrictions  further,  than  was  necessary  to  afford 
adequate  protection  to  the  rights,  to  be  secured  by 
the  marriage  act.  In  a  case,  where  fraud  was 
pleaded  in  direct  terms,  it  was  a  material  failure  of 
proof,  that  no  evidence  had  been  offered  to  that 
effect  There  was  no  act  that  bore  such  an  aspect 
The  uncle  had  been  apprized  of  the  intention  ^  and 
if  he  had  heard  the  publication  in  the  form  in  which 

it 

been  altered  from  **  Widowcrofi''  to  Meddowcroft,  partly  in  ink 
of  a  difierent  colour  to  that  of  the  original  writing,  and  partly  by 
an  erasure  with  a  knife. 

Mrs.  Ann  Alexandevy  a  boarder  in  Miss  LewWs  house  at  the 
time  Mr.  W.  Meddowcroft  and  Mrs.  Gregory  were  there,  deposed 
to  her  impression  of  Mrs.  Gregory's  endeavouring,  by  her  con- 
stant attentions,  to  attach  Mr.  Meddowcroft  to  her.  Mrs.  JUx^ 
ander  took  upon  herself  to  express  her  opinion  of  the  impropriety 
of  this  conduct,  and  the  probable  uneasiness  that  would  ensue 
from  it  to  Mrs.  Gre;^ory,  but  without  effect. 

Upon  the  latter  removing  from  Mrs.Lett-u  s,  she  took  private 
lodgings  in  the  same  street,  where  she  was  visited  by  Mrs.  Alex* 
cmder^  whom,  in  Tehruaiy  1815,  she  informed  of  the  intended 
marriage,  observing  that  it  was  to  be  clandestine^  and,  above  ail, 
to  be  kept  from  the  knowledge  of  Mr.  Meofdoeocro/lCs  uncle^  and 
that  she  had  sent  the  banns  for  publication.  Mrs.  Alexander 
was  then  invited,  and  consented  to  be  present  at  the  marriage  ; 
and,  nccordingly,  she  was  so,  no  other  person  being  present,  ex- 
cept the  parish-clerk,  who  gave  the  bride  away.  When  they 
were  about  to  sign  the  marriage  entry,  the  mistake  of  the  name 
in  the  banns-book  was  discovered,  and  i^ltefed  by  the  minister 
or  clerk  froAi  «*  Widowcroft'*  to  Meddowcr<^. 

Mrs.  Elizabeth  Bradley,  in  whose^house  Mrs. Gregory  took 
lodgings  on  removing  from  Miss  L^tclss,  confirmed  the  clandes- 
tine courtship,  and  proved  that  Mrs.  Gregory  applied  to  her  to 
VOL.  II.    -  p  g«i 


i 


MroDow- 

CROFT    V, 

Gregory.  ' 
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it  was  made^  he  could  not  have  been  deceived. 
The  father  was  at  a  distscnce  from  London^  and 
there  could  be  no  object  to  alter  the  name  on  his 
account.  The  names  were  rightly  delivered ;  and  it 
was  owing  to  the  mistake  of  the  daughter  of  the 
clerk,  that  they  were  wrongly  taken  down. 

There  may  have  been  cases  where  fraud  has  been 
practised,  or  a  name  assumed,  to  which  the  party 
was,  in  no  manner,  entitled,  which,  of  course,  would 
not  bear  upon  this  case.  The  distinction  is  laid 
down  in  the  cases  of  The  King  v.  Inhabitants  of 
BiUinghurst*^  and  The  King  v.  Inhabitants  of 
Byrton'On-Trentii  in  which  the  marriages  were 

get  the  banns  put  up.     She  asked  why  they  could  not  wait  untii 
Mr.  Meddowcroft  was  of  age  ?  but  was  informed  by  Mrs.  Gregary, 
that  it  was  intended  to  keep  the  marriage  a  secret,  especially 
from  Mr.  Meddowcrof^a  uncle,  if  possible ;  and  she  then  inquired 
what  church  she  would  recommend  to  have  the  banns  put  up  at. 
After  mentioning  several,  Mrs.  Bradley  suggested  ClerkenweU 
church,  as  being  as  little  likely  as  any  for  them  to  be  known  at 
by  the  publication ;  to  which  Mrs.  Gregory  assented,  and  then 
wrote  the  names  and  necessary  instructions  on  a  slip  of  paper, 
which  Mrs.  Bradley ^  without  reading,  took  to  the  parisb^clerk't 
house,  and  delivered  to  his  daughter,  who  entered  them  in  his 
book.    Mr.  Penny ^  the  parish-clerk,  confirmed   what  he  had 
stated  to  Mr.  Meddoacroft,  respecting  the  transcribing   of  tha 
names  from  his  book  into  the  Jbanns-book ;  and  proved^  from 
the  three  marks  drawn  across  the  names,  that  they  had  been 
published  three  times  in  the  name  *'  Widowcroft/'  as  it  originally 
stood.     He  further  stated,  that  it  is  alwAys  his  custom  in  mar* 
riages  by  banns  to  ask  the  parties,  before  the  entry  is  aigoed, 
whether  their  names  are  spelt  right  in  the  banns  book ;  and 
upon  doing  so  in  the  present  instance,  the  mistake  of  the  names 
was  discovered ;  but  the  cleigyman  treating  it  as  a  thing  of  no 
consequence,  the  clerk  made  the  alteration.    The  minority  and 
non-consent  were  fully  proved  by  several  of  Mr.  Meddcmcroff^ 
relations. 

*  3  ManU  8(  Sektyn,  p.  25a.     Vid.  cases  there  cited. 

t  /fc.  p.  537.  ' 

10  .held 
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held  good ;  and,  in  the  present  case,  the  Court  .  medbow. 
cannot  consider  the  variation  tp  have  been  such,  Gregory. 
as  will  afiect  the  validity  of  the  marriage. 

In  reply,  it  was  said,  that  it  was  not  necessary 
to  prove  the  fraud  in  a  specific  manner ;  that  it  was 
enough  if  there  was  actual  concealment  If  the 
clergyman  had  made  the  mistake,  and  there  had 
been  the  animus  pubUcandij  it  might  have  beep  a 
different  case ;  but  it  was  clear,  that  there  was  an 
intention  to  conceal ;  for  the  name  was  entered 
wrongly  also  in  another  particular,  as  it  had  stood 
originally  fFidowcrqfi,  and  was  altered  to  JTe- 
d<ywcrqft.  ' 

JuDonrENT. 
Sir  WilUam  Scott— Hibis  is  a  proceeding  of  the 
father,  to  dissolve  a  marriage  of  his  son,  on  the 
ground,  that  it  was  had  without  his  consent ;  the 
son  being  a  minor,  and  the  marriage  being  had 
without  publication  of  banns.  The  Acf  requires, 
if  not  in  words,  yet  in  fact  and  reasonable  coa« 
struction,  that  the  publication  should  be  regularly 
made  in  the  true  names.  It  appears,  in  the  pre- 
sent case,  that  the  young  man  had  two  uncles 
resident  in  London,  who  watched  over  him  with 
parental  regard,  put  him  to  school,  and  afterwards 
placed  him  with  a  solicitor,  and  sent  him  to  lodg^ 
at  the  house  of  a  Mrs.  Lewis,  where  Mrs.  Gregory 
was  also  a  lodger.  An  attachment  took  place, 
though  under  a  very  considerable  disparity  of  age, 
he  being  a  minor^  and  she  above  thirty.  Whether 
there  was  any  other  disparity,  in  their  circum- 
stances, or  whether  the  young  man  had  any  pro- 
vision, which  was  likely  to  have  been  an  object,  in 
procuring  .this  marriage,  does  not  appear.     It  is 

p  2  clear. 
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:  meddow-     clear,  however,  that  the  difference  of  affe  alone 

I  .  Gregory,     rendered    it  a  very  imprudent  connexion  for  a 

;  TT";  young  man,  who  was  then   in  the  course  of  his 

I  I'ith  Jui^  1816.       J  . 

1  education.     It  was  so  considered  by  one  of  his 

uncles,  who,  on  being  informed  of  the  intention, 

J  expressed  his  entire  disapprobation,  both  to  his 

nephew,  and  to  the  lady.  The  young  man  was 
withdrawn  to  another  house,  for  the  purpose  of 
breaking  off  the  connexion,  though  without  effect. 
The  intimacy  was  continued — and  they  were  mar- 
ried-^and  it  was  not  till  some  months  afterwards, 
that  the  uncle  heard  of  it,  when  he  was  very  angry. 
The  facts  appear  to  be  shortly  these: — that 
/  Mrs.  Alexander  was  the  only  person  to  whom  it 
was  communicated,  with  a  request  that  she  would 
attend,  with  which  she  complied.  Another  woman, 
who  kept  a  perfumer's  shop,  by  the  name  of  5rarf- 
ley,  was  employed  to  carry  notice  of  the  banns  to 
St.  JoIm^Sy  Clerke?iwell ;  and  it  appears,  that  on 
consultation  with  the  friends  of  the  wife,  it  was 
thought  right,  that  the  banns  should  be  published, 
wheue  there  might  be  the  least  chance  of  the  young 
man's  relations  hearing  of  them.  There  is,  in  this, 
undoubted  concealment :  a  consultation  to  choose 
an  obscure  church,  where  there  was  little  likeli- 
hood, that  the  publication  would  come  to  the  know- 
ledge of  his  friends^— the  very  effect  which  it  is  the 
object  and  the  policy  of  the  Act  to  prevent.  Mrs. 
Bradley  took  the  notice  of  the  names,  in  the  hand- 
writing of  Mrs.  Gregory y  to  the  clerk,  but  he  was 
not  at  holne.  The  Court  cannot  refrain  from  ob- 
serving, on  this  statement,  how  very  loosely  a 
matter  of  such  importance  is  conducted,  in  this 
town.  The  notice  was  received  by  his  daughter, 
entered  in  a  private  book,  and  afterwards  trans- 
planted 
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planted  into  the  regular  banns-book,  being  written     mbddow. 
in  the  first  Widowcrqftj  in  the  second  Wedowcrqft.     Gregory. 

At  the  marriage,  it  appears  they  were,  for  the  first 

time,  altered  to  the  right  names,  the  publication^**** '^"^'®^*" 
having  been  in  the  name  of  W^erfowcrq/?,  instead  of 
Meddowcroft. 

It  has  been  contended,  that  where  no  fraud  is 
practised,  though  the  names  may  be  so  distorted, 
as  to  be  quite  different,  it  will  not  vitiate  the  mar- 
riage ;  but  no  authority  has  been  cited  for  that 
position.  Mrs.  Bradley j  who  delivered  the  notice, 
knew  nothing  but  "  that  they  were  given  by  Mrs. 
Gregory  oh  a  slip  of  paper,*'  and  she  did  nothing 
more  than  convey  them.  I  must  take  it,  therefore, 
I  think,  that  the  clerk's  daughter  received  the 
names  as  they  were  actually  sent,  and  intended  to 
be  published. 

The  first  question  is  then,  whether  there  was  any 
fraud  designed  ?  and  it  is  said,  none ;  becau^  the 
parish  was  one  where  his  friends  were  not  likely  to 

^  attend.  When,  however,  all  is  done,  that  could  be 
done,  to  conceal  the  publication,  but  so  as  not  to 
invalidate  the  marriage,  according  to  the  expec- 

^tation  of  the  parties,  it  has  no  weight,  to  repei 
the  imputation  of  fraud,  that  it  was  in  a  dis-  , 
tant  church.  It  is  said,  that  the  alteration  would 
have  be6n  more  material,  if  fraud  had  been  in- 
tended }  but  I  am  of  opinion,  that  the  alteration 
is,  in  itself,  material,  as  it  varies  the  substance  of 
the  name ;  and  being  in  the  initials  of  the  name, 
it  is  more  conspicuous  and  efiectual,  than  a  varia- 
tion of  the  same  extent  merely  in  the  body  of  it. 
It  is  only  in  late  times,  that  great  exactness  has 
been  used,  iti  spelling  the  names  of  families,  which 

p  3  were 
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meddow-  were  formerly  written  in  many  different  ways ;  and 
GREooftT.  there  may  be  cases,  in  which  it  might  be  reasonable, 
that  an  allowance  should  be  made  for  errors  of 


that  kind.  But  I  am  of  opinion,  that  this  altera- 
tion is  so  material,  that  it  was  Ukely  to  deceive, 
and  intended  so  to  do*  The  uncle,  indeed,  who 
had  an  intimation  of  the  designs  of  the  parties;, 
might  not  have  been  deceived ;  but  friends,  who 
were  not  acquainted  with  the  clandestine  inten- 
tion, might  naturally  be  imposed  upon  by  this  al- 
teration. The  Court  cannot  doubt,  that  it  was 
intended  to  elude  the  vigilance  of  parental  au- 
thority. 

It  is  proved  to  have  been  the  object  of  the 
parties,  to  effect  a  clandestine  marriage ;  and  this 
cannot  be  considered  otherwise,  than  as  an  auxi- 
liary circumstance,  and  as  part  of  the  concerted 
plan.  The  husband  appears  not  to  have  been  co- 
nusant of  this  particular  fact,  since  he  discovered 
the  variation  at  the  marriage,  and  desired,  that  it 
might  be  set  right,  and  it  was  accordingly  cor- 
rected. 

On  the  whole  of  these  circumstances,  I  have  no 
hesitation  in  pronouncing  this  to  have  been  a 
fraudulent  publication,  and  effected  for  fraudulent 
purposes ;  and  that  the  name  was  altered  to  elude 
the  knowledge  of  the  father.  I  must,  therefore, 
declare  this  marriage  to  be  null  and  void^  under 
the  provisions  of  the  Statute.  ' 
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WYATT,  FALSELY  CALLED  HENRY,  V.  HENRY. 


TTHIS  was  a  proceeding  at  the  instance  of  Char-  aoth/nwiai;. 
lotte    Wyatt  otherwise   Henry^  and  wife    of  ^,  „.     ^ 

*^  ^  Nullity  of  mar- 

ThomaSt  otherwise  Charles*  Henry ^  of  Eahngy  Mid*  nage,  by  a  pub. 

',  '.i-^  1  •  1*111   lication  of  banns 

dlesej^f  against  him,  to  annul  a  marriage  which  had  m  a  f.ise  name, 
been  solemnized  between  them,.,  on  the  ground  of  tuJ^oT^i^* 
an  undue  publication  of  banns*.  ^'^  ^  ^^ 

When  the  cause  was  about  to  be  opened,  Sir 
William  Scott  observed,  ^^  This  being  a  suit  unde- 
fended by  any  counsel,  on  the  part  of  the  party 
proceeded  against,  is  a  circumstance  greatly  to 
excite  the  vigilance  of  the  Court ;  and  J  here  re-- 
mark, that  it  is  the  determination  of  the  Court 
never  to  hear  any  causes  of  nullity  of  marriage, . 
unless  they  are  defended  by  counsel.  In  cases  of 
such  importance,  as  those  involving  the  dissolution . 
of  the  marriage  contract,  and  where  the  absence 
of  all  defence  tends  to  the  presumption  of  collu- 
sion^ it  is  too  much  to  expect,  that  the  Court 
should  take  upon  itself  the  responsibility  of  sus- 
taining, exclusively,  the  cause  of  the- defending 
party.  The  Court  has,  however,  read  the  libel 
and  evidence  very  attentively,  and  will  point  out 
to  the  counsel  for  the  complaining  party,  those 
parts  of  the  case  to  which  It  will  require  them,, 
particularly,  to  address  their  attention,  leaving  it 
to  their  discretion  to  advert  to  such  other  parts, 
as  they  may  think  proper." 

p4  The 
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wvATT^o.         The  libel  states,    "  that  Thomas  Henry,   the 

L.   "  party  proceeded   against,  was  the  natural  and 

5oth/uik?i8i7.  «  lawful  son  of  Thomas  and  Marcella  Henn/y  and 

was  bom  on  or  about  the  21st  of  May  1789>  in 
the  village  of  Rathsan,  in  the  parish  of  Kilvamet^ 
in  the  diocese  of  Killalay  and  county  ofSligOflre- 
'^  land;  that  search  had  been  made  in  the  registers  of 
**  that  and  the  neighbouring  parishes,  but  no  entry 
"  of  his  birth  or  baptism  could  be  found ;  that 
"  his  parents  being  Roman  Catholics,  he  was  bap- 
**  tised  privately  at  home,  by  a  priest  of  that  per- 
suasion ;  that  they  had  five  children  besides, 
who  were  baptised  in  a  similar  manner }  that 
Miles  Henry f   the  uncle  of  Thomas^  and  who 
was  an  apothecary  in  Ireland,  having  taken  the 
two  elder  children  into  his  shop,  and  ultimately 
provided  for  them,  in  1802  took  Thomas  Henry 
*<  as  his  assistant,  and  sent  him  at  the  same  time 
^^  to  a  school  in  the  neighbourhood ;  that  upon  his 
**  uncle's  death  in  1804,  he  went  into  the  employ 
of  a  gentleman,   who   was  apothecary  to  the 
Royal  Hospital  at  KilmainJiam,  in  Dublin,  and 
**  afterwards  returned,  and  went  into  practice  for 
himself  at  SUgo,  where,  on  the  5th  of  February 
1808,  he  married  one  EUza  RoTnnson,  according  - 
"  to  the  ceremonies  of  the  Roman  Catholic  church, 
'^  but  soon  afterwards  deserted  her,  and  came  to 
*'  England,   and  that,  during  all  this   time,  he 
^  passed  and  was  married  by  his  proper  name  of 
**  Thomas  only." 

All  this  private  history  of  the  party  is  fully  esta- 
blished  ;  but  the  libel  then  goes  on  to  plead,  "  that 
^*  on  the  1st  of  July  1812,  Thomas  Henry  was 
[^  married  to  the  complainant,  Charlotte  Wyatt,  at 
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.^die  parah    chaixh    of  Ckmt  Ckureh^   Surry,     wvatti. 
*«  under  th^  assumed  name  of  Chatles  Henry ^  and        ^^^' 
^*ia  virtue  of  a  publication   of  banns  in  that  «xh<^M»i8i7. 
**  name/' 

The  first  point,  therefore^  to  be  proved  is,  that, 
the  Thomas  Henry ^  to  whom  all  these  occurrences 
in  Ireland  ^qpply,  is  the  Charles  Henry  who  was 
married  at  Oiigt  Chtarch-^^%  contrary  being  the 
inference  that  results  from  the  diversity  of  the 
names ;  for,  unless  this  point  is  established,  all  the 
Irish  histmy  goes  for  nothing*  If  this  was  esta* 
blished,  the  next  prc^sition  to  be  made  out  would 
lie,  that  the  nameafCKorfe^  had  not  been  sub« 
sequently  acquired;  that,  not  being  a  baptismal 
nane,  it  also  was  not  adapted  or  used  in  common 
parlance ;  and  that  the  former  continued  to  be  his 
only  proper  name,  and  the  only  one  in  general  use. 
If  this  pri^position  should  be  made  out,  it  would 
still  remain  to  be  shewn,  that  the  marriage  was  an 
act  of  fraud  committed  on  the  complaining  party, 
and  that  she  was  not  an  equal  participator  with 
him  in  the  fraud  of  the  transaction. 

Now,  there  is  a  total  blanlfin  the  evidence  as  to 
the  name  or  connections  in  life  of  this  Hiomas 
Henry,  from  the  time  he  quitted  Ireland  in  1810 
mitil  the  marriage  in  J^ly  liSlS.  It  does  not 
appear  by  what  name  he  passed,  or  was  known, 
durmg  that  interval,  except  from  his  own  admis- 
sion. It  is  pleaded,  <^  that,  in  the  November  fd- 
^  lowing  the  marriage,  he  was  taken  into  custody, 
^  and  examined  at  B&w  Streety  on  a  charge  of 
^  bigamy,  and  that  he  then  admitted  his  real  name 
*•  was  Hemy.**  Admissions  rtf  parties,  however, 
ill  cases  of  lliis  description^  are  open  to  great  sus* 
'  VOL.  II.  •  p  5  picion, 
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wv«*ri.    ^cton,  «nd  it  is  unsafe  for  the  Coiut  to  rely  i^Km 
««""*•     them. 


I  « 


fpthj«n«i8i7-. .  In  support  of  the  prayer,  Du  Arnold  and: Dr. 

Swabey  submitted  that  the  inferences^  resulting 
from  certain  parts  of  the  proo^  were  suflScient  to 
establish  the  propositions  laid  down  by  the  Court. 
•  CouHT. — There  are  many  circumstances  in  this 
case,  which  would  dispose  the  Court  to  go,  as  far 
aff  It  could,  to  relieve  the  complaining  party.  Tlie 
marriage  is  that  of  a  minor  child,  under  circum- 
stances which  must  render  it  inconsistent  with  the 
approbation  of  her  family,  and  peculiarly  within 
the  spirit  of  the  Marriage  Act,  the  provisions  of 
which  it  is  the  duty  of  the  Court  to  enforce;  but 
yet,  in  so  doing.  It  must  adhere  to  principles, 
which  will  stand  the  test  of  general  application. 
There  are,  certainly,  peculiar  difficulties  in  the  way 
of  the  complaining  party's  establishment  of  her 
case  \  but  before  the  Court  can  concede  any  in* 
dulgence  to  her,  in  its  requisitions  of  strict  proof,, 
it  must  be  shewn,  that  all  her  diligence  has  been 
used  to  remove  those  difficulties. 
<  The  present  is  a  case  greatly  composed  of  ad- 
missions;* though  of  admissions,  certainly,  of  a 
qharacter  ai^d  description  greatly  distinguished 
from  ordinary  admissions ;  but  still,  if  there  are 
any  meai)^  of  confirming  the  identity,  it  will  be 
qaore  satisf^ptory  tft  the  Court,  that  those  means 
should  be  resorted  tO.  Much  of  what  is  alleged 
stands  in  allegation  merely ;  upon  this  the  Court' 
requires  explanation,  which,  if  possible,  must  be 
furnished.  It  is  the  more  necessary,  that  eveiy 
elucidation  of  t)ie  case  should  be  affi3rded,  as  there 
if  no  Counsel  for  the  adverse  party;  and  though: 

15  .      •  the 
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the  Court  feels  every  disposition  to  give  relief,  yet    wrxn  vi 
It  is  bound  to  call  for  every  possible  satisfaction  of      "•"*^- 


proof.    The  Court,  therefore,  directs  the  cause  td  aodtjimfuir. 
stand  over  for  the  present,  to  enable  the  party  pro* 
secuting  to  furnish,  by  aflSdavit,  such  explanation 
as  may  be  possible  upon  the  points,  on  which  It 
considers  the  proof  to  be  defective. 


On  a  subsequent  day,  affidavits  were  offered  of 
persons  who  had  boarded  in  the  same  house  with 
the  parties,  soon  after  their  marriage,  tending  to 
establish  their  identity,  from  a  detail  of  various 
circumstances. 

Judgment* 

Sir  fFilliam  Scott.  —  This  is  a  case  of  nullity  of 

marriage,'  in  which  the  ground  of  nullity  assigned 

is,  that  the  publication  of  banns  has  beeif  in  the 

name  of  Charles  instead  of  Thomas,  which  is  said  to 

be  the  true  name  of  the  party.  A  great  deal  of  Irish 

history  has  been  produced,  as  applying  to  this  person. 

He  had  been  bom  in  Ireland,  baptised  by  a  Roman. 

Catholic  priest,  educated,  taken  as  an  assistant  to 

his  uncle,  who  was  a  surgeon,  and  afterwards  prac-. 

tiaing  in  an  hospital  in  Dublin,  all  this  time  passing, 

by  the  name  of  Thomas  Henri/,  and  the  name  of. 

Giorles  is  pleaded  to  have  been  assumed.    Upon 

the  evidence  adduced,  three   difficulties  arose: 

first,  It  was  not  sufficiently  apparent  that  Thomas 

vfTBS  the  baptismal  name  of  the  party ;  that  that , 

Bame  was  an  authorized  name,  and  had  not  merely. 

been  used  in  common  parlance* .  and  had  therefore. 

•  p  6  grown 
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wvATT  »    gtown  into  i:iq>ute  as  the  real  name.    If  such  was 
"'**^*      the  case,  the  pdrty  would  have  an  equal  li^t  to 


amh/wMisn.  adopt  another  afterwards  in  the  aame  manner^  and 

the  latter  name  would  then  be  as^  much  the  true 
name  $»  the  former  one  ;  and  consequently  the  use 
off  iC  in  marriage  would  not  be  a  ground  o£  nullity. 
Secondly,  the  proof  wa0  defective  upon  the  pcnnt,  - 
that  the  Charles  Henry  who  was  married  to  Char- 
lotte  WyatU  was  the  Thomas  Henry  married  in 
Ireland^  and  to  whom  all  this  Irish  history  applied ; 
andy  thirdly,  there  was  a  blank  in  the  family  his- 
tory of  tins  man,  for  twt>  years  prior  to  the  marriage 
in  question,  and  it  did  not  appear  but  tiiat  he  might 
have  acquired  the  name  of  Ckarks,  hj  use,  in  that 
interval. 

Upoa  the  first  point,  it  is  to  be  remarked,  that 
the  registering  of  Roman  Catholic  baptisrae  is  a 
matter  of  some  irregularis.  The  pK^ents  eom^ 
moniy  give  their  children  in  infancy  a  name,  to 
jdacethem  under  the  protection  of  some  tutelary 
Saint;  but  there  is  no  solemn  ceremony  on  rec<M*d 
of  that  act,  such  as  is  usual  among  other  classes  of 
Christiaas*  In  the  present  cas^  there  is  proof 
that  the  name  of  Thomm  was  given,  and  generally 
used;  «nd» coMtdering  this  irregularity,  the  Court 
is  of  qmion,  that  it  may  very  fairiy  come  to 
the  coBchnon,  that  this  is  the  iMqitisaial,  and  not 
an  assumed  name.  Mr.  Hemy  afterwards  came  to 
1  JBnglandf  but  A»re  is  no  proof  as  to  his  I1&,  or 

actiflni^  Ibr  a  space  of  two  yesRr  I^  daiia^  tiiat 
time^  he  had  adored  the  namecrf  Ckarksin  such 
away  as  to  supeiSede  that  ofThmms;  if  he  ha^ 
by  general  us^  aoqimed  a  kind  of  prescriptive 
right  to  ity  and  it  had  gone  fordi  to  the  world  aa 

his 
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his  proper  designation,  it  has  been  decided  both     wtatt  ». 
here  Mid  in  the  Courts  of  common  law,  that  this  ' 


would  be  the  true  name  for  the  purpose  of  a  pubii-  2othji«iuf  1817. 
cation  of  banns*  Nothing  of  this  kind,  however,  is 
shewn ;  but  it  appears  that  the  name  was  evidently 
assumed  for  this  special  purpose.  Looking  then  to 
the  circumstances,  in  which  the  party  is  placed,  and 
to  the  motives  which  he  had  for  concealment,  his 
former  wife  being  alive,  the  Court  can  have  no 
•doubt,  but  that  this^assumption  was  for  a  fraudulent 
purpose ;  that  it  was  for  the  purpose  of  concealing 
the  n^  contract  he  was  about  to  form,  from  the 
knowledge  of  those  who  were  interested  in  pre- 
venting it.  The  case  then  comes  within  the 
range  of  the  principle  of  law,  that  a  marriage, 
fraudulent  in  its  nature,  and  in  names  other  than 
the  true  names  of  the  parties,  adopted  for  a  frau- 
dulent purpose,  is  absohitely  null  and  void.  The 
only  remaining  question  therefore,  is,  whether  the 
person  thus  married  to  Charlotte  Wyatt^  is  the  per- 
son who  had  previously  gone  by  the  name  of 
Thomas  Henry  in  Ireland^  in  the  manner  proved. 

The  proof  of  this  rested,^  at  first,  only  on  the 
confession  of  the  party  himself,  who  had  admitted  ^ 
the  fact,  when  under  examination,  at  Bow  Street^ 
upon  the  charge  stated  in  the  affidavit  A  confes-  ^ 
sion,  under  such  circumstances,  one  which  might 
subject  him  to  such  penal  consequences,  is  cer- 
tamly  of  greater  weight  than  any  oHinary  confes- 
sion ;  it  was  still,  however,  but  a  confession ;  and 
therefore,  a  species  of  proof  upon  which  it  is  very 
unsafe  for  the  Court  to  rely.  The  affidavits,  that 
are  now  produced,  fully  supply  the  proof  that  is  de- 
manded upon  this  point,  and  establish  the  identity. 

Had 
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W7ATT  0.     Had  this  additional  evidence  been  produced,  by  the 
^"*'*^'      examination  of  these  witnesses  upon  the  plea,  it 


«oth/ufi«i8i7.  would  have  saved  the  Court,  the  necessity  of  de- 
parting from  its  accustomed  course  of  proceeding, 
so  far  as  to  admit  of  the  introduction  of  these 
affidavits.  It  is,  however,  a  departure,  which,  under 
the  peculiar  circumstances  of  this  case,  and  the  dif- 
ficulties which  the  complaining  party  had  to  con- 
tend with,  in  proving  her  case,  the  Court  thought 
itself  warranted  in  submitting  to ;  but  though  It 
is  borne  out  in  such  a  course,  by  the  peculiar 
features  in  this  case,  the  Court  would  not  wish  to 
have  it  established  as  a  precedent  in  any  other. 

The  parties  must  attend  to  their  proof  in  the 
first  instance;  or  they  would  find  that  there  are  few 
circumstances,  which  would  induce  the  Court  ailer- 
wards  to  give  them  the  opportunity  of  amending  it. 
The  present  case  is  now  so  fully  established,  that  I 
am  satisfied  that  the  ground  of  nullity,  as  charged, 
is  sustained,  and  I  therefore  sign  the  sentence 
declaratory  of  the  nullity  of  the  marriage. 
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BURGESS  V.  BURGESS. 


T'HIS  was  a  cause   of  restitution  of  conjugal  loch/viy  l8l^ 
rights,  instituted  by  Mrs.  Burgess,  in  which  an  DiTme,  by  r^. 
allegation  was  given,  on  the  part  of  Mr.  Burgess,  p^,!!!^! 
pleading  the  adultery  of  the  wife,  and  praying  '!°"  ^^^v^- 
divorce  on  that  ground.  as  cooneaed 

with  the  act  of 
the  wife,  ad- 

JODOMEKT.  """*^' 


Sir  WiiUam  Scott*  —  This  siiit  commenced  by  a 
dtatton  on  the  part  of  the  wife*  The  prayer  of 
Mrs.  Burgess  is  met  by  an  allegation  on  the  part 
of  the  husband^  pleading  facts  of  adultery,  and, 
on  that  ground^  praying  the  legal  remedy  at 
divorce.  A  responsive  allegation  has  been  given 
in  by  the  wife :  witnesses  have  been  examin^  on 
both  pleas;  and,  upon  their  evidence^  the  case  now 
comes  on  for  hearing. 

It  is  proper  that  I  should  consider,  in  the  first 
place,  the  proofs  of  the  charge  against  the  wife ; 
because  if  that  is  sufficiently  proved,  it  will  exclude 
her  prayer  for  a  restitution  of  conjugal  rights}  and 
if  it  is  not  prov^  it  will  exclude  his  prayer  ibr  a 
divorce,  and  he  will  still  lie  under  the  necessity  of 
cohabitation  with  her. 

The  marriage  is  admitted  and  proved  on  both 
sides ;  it  took  place  at  Lambed  in  the  month  of 
August  1802,  and  the  parties  lived  together  from 
that  time  until  January  1812,  and  had  several 
children.  It  appears,  that  Mr.  Lane,  a  young  gen- 
tleman,  was  introduced  into  this  family  about  the 
latter  end  of  the  year  1813,  or  beginning  of  1814 ; 

that 
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Burgess  p.    ^^^  Until  that  time  the  husband  and  wife  had  lived 

^°"°^'*''     in  a  sufficient  degree  of  amity.  He  was  an  afiection- 

loth  July  JQ17'  ate  husband,  and  fond  of  seeing  his  wife  admired; 

and  she  met  his  affection  with  no  return  of  unkind- 
ness  on  her  part;  their  harmony  was  uninterrupted^ 
notwithstanding  differences  which  had  occurred 
with  respect  to  the  settlement  of  some  family  pro- 
perty ;  and  it  does  not  appear  to  have  been  affected 
by  any  waywardness  of  disposition  on  her  part. 
There  was  no  ground  to  complain  of  any  want  of 
attachment  on  the  part  of  the  husband :  If  any 
thing  was  to  be  observed,  he  might  be  said  to  have 
entertained  a  blind  confidence  in  her,  unsuspicious 
of  those  consequences,  which  might  have  been 
anticipated  by  a  man  of  greater  caution.  In  short, 
nothing  iixateriaUy  afiected  their  domestic  peace, 
until  Mr.  Lane  was  introduced  into  the  family ; 
caressed  and  courted  by  the  husband,  and  unhap- 
pily by  the  wife  also,  if  the  facts  charged  are  true. 
In  September  1814,  Mr.  and  Mrs.  Burgess,  with 
their  two  children,  went  on  a  visit  to  the  Reverend 
Mr.  Lhydj  sl  friend  of  theirs,  at  his  living,  in  Norths 
amptonshire.  Mr.  Lane  accompanied  them.  The 
visit  appears  to  have  lasted  about  a  fortnight,  and, 
during  that  time,  Mrs.  Burgess's  conduct  to  Mn 
Lane  attracted  Mr.  Lloyd'%  observation :  he  says, 
"  that  he  observed  Mr.  Lan^  was  very  attentive  to 
^^  her,  and  that  she  appeared  desirous  of  attracting 
*<  and  engrossing  his  attention ;  that  she  was 
**  always  desirous  of  sitting  next  to  him  at  table^ 
"  and  on  various  other  occasions,  either  in  the 
♦«  carriage  or  on  the  barouche  box ;  but  that  he 
.^*  never  saw  any  thing  in  her  conduct  that  ap- 
"  proached  to  indecent  familiarity,  nor  were  any 
*'  liberties  taken  in  his  presence,  but  she  showed  a 

**  par- 
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«  partiality  to  his  society ;  that,  on  one  occasion    ^"•* 
*<  in  particular,  when  they  were  all  on  a  fishing 


V  party,  Mrs.  Burgess  separated  herself  from  the  10th /uiy  isir. 
**  rest  of  the  party  to  return  with  Mr.  Lane  to  a 
'^  spot,  which  they  had  left,  at  a  distance  of  more 
**  than  half  a  mile  from  where  they  then  were, 
** -contrary  to  Mr. Lloyd*s  expressed  wish/* 

In  Notfember  of  the  same  year,  MrJ  Lane,  the 
father  of  this  young  man,  at  the  request  of  his  son, 
and  as  an  acknowledgment  of  their  civilities  to 
him,  gave  them  an  invitation,  to  pass  a  few  days  at 
his  house  at  Ley  ton.  \  Duripg  this  visit,  Mr.  Lane 
observed  the  conduct  of, his  son  and  Mx^. Burgess 
towards  each  other ;  and  though  he  did  not  see  any 
personal  liberties  taken,  yet  there  was '  generally 
such  a.pardcular  and  improper  familiarity,'  in  their 
behaviour .  towards  each  other,  as  gave  him :  great 
uneasiness,  and  induced  him  to  remonstrate  with 
his  son,:  very  strongly,  on  the  impropriety  of  their 
mutual  conduct    . 

'  It  is'objected,  on  the  part  of  the  lady^  that  all  this 
passed  in  the  presence  of  the  husband,  or  within  the 
scope  of  his.observation,  and  it  is  asked  why  did 
he  :not  take  notice  of  it  ?  Undoubtedly,  it  would 
have  been  more  prudent  in  him  to  have  so  done  ; 
for  such  marked  attentions,  and  such  acts,  as  sit« 
^ng  almost;  in  Mrs.  Burgesses  lap,  were,  to  say  the 
least  pf  them,  very  unseemly,  and  such  as  are  not 
at  all  usual,,  in  persons  of  a  class  of  life  above  the 
Ipwer '  orders ; .  but  somejtimes  a  husband's  fond- 
ness renders  him  as  blind  to  his  wife's  faults  as  to 
his  own ;  and  if  that  was  not  the  case  here,  where 
was  the  ^roof  thBgtMv.Burgess  did  not  remonstrate? 
^  man  does  not  usually  go  upon  the  house^tc^s  to 
reprove  an  impropriety  of  conduct  in  his  wife  j  such 

vpL.  II.  Q  remon- 
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BoMitt»  *.     remonstrances  are  more  usually  coofined  to  ho^r^ 
"°  of  privacy ;  and  it  doesr  not  appear,  that  Mr.^  Bur-^ 


ioth/%  1817.  g€$s  had  not  availed  himself  of  some  -such-  op- 
portunity ;  for  the  circumstance  ol(  his  wife's  not 
desisting  from  that  course  of  behaviour,  was  no 
proof  that  no  remonstrance  had  been  made ;  as  it 
is  pretty  evident,  from  many  circumstances  in  the 
case,  that  it  was  not  amongst  this  lady's  peculia-' 
i;ities,  that  she  had  not  a  will  of  her  own.  It  has 
been  said  also,  why  did  not  Mr.  Burgess  fwbeav 
Mr.  Lamfs  company  ?  It  would,  certainly,  have 
been  better  if  he  had ;  but  his  not  doing  so^  &r- 
nishes  na  very  serious  infer ience  against  him,  as  he^ 
perhs^  did  not  think  there  was  any  t^ing- really 
culpable  in  what  was  passing* 

The  criminal  licence  that  arose  out  of  this  attach* 
ment  was,  during  a  visit  of  the  parties  at  Byes,  the 
seat  of  Mr.  Chamberloofne,  in  l^ertfcrdshirej  where 
they  all  went,  for  a  few  days,  AjCknstmasl%)A }  here 
afiairs  assumed  a  more  serious  aspect  still;  and  it 
is  here  diat  a  charge  of  adultery  is  made,  ^d  made 
fcnr  the  first  time  y  for  no  part  of  the  evidence  refers 
to  suchN  a  charge  elsewhere.  It  was  confined 
within  the  limits  of  this  visit,  between  the  2dd  and 
39th  of  December,  and  within  this  time  it  must  have 
occurred,  or  not  at  all. 

In  considering  the  legal  effect  of  this  evidence,^ 
I  must  proceed  on  the  established  doctrine  of  thi» 
Court,  a&  it  has  been  laid  down  in  various  cases ; 
that  it  is  not  necessary  to  prove  the  fact  of  aduiU 
tery,  at  any  certain  time,  or  place,  modo  et  f&rmd, 
loco  et  tempore. ,  It  will  be  suflicient,  if  the  Court 
can  infer  that  conclusion,  as  It  has  often  done 
between  persons  linng  m  the  same  house,  though 
not  seen  in  the  same  bed,,  or  in  any  eqtdvocai  situa^ 

8  tion^ 
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tioni  To  prevent^  hdw^yer,  th^  pQ$8Jbitity  of  being    ^^^^^^ 
misled  by  equivbcal  ^ppwrance^,  ihe  Court  will  -....p..,,,,.,,.^ 
always  travel  to  thifli  conclusion  >^^th  every  necessary  ^o*  ^^  ^^n. 
taution ;  whilst,  ckxi  the  other  haujd,  IX  will  be  care« 
ful  not  to  suffer  the  object  of  the  law  to  be  eliid^, 
by  any  combination  of  parties,  to  keep  without  the 
reach  of  direct  and  pQ9itive  proof*.    If,  then,  proof 
of  a  specific  act  is  not  necessary,  it  is  equally  un- 
necess^y  that  a.  confession,  if  confession  there  be, 
should  apply  to  a  particular  time  and  place.     The 
confession,  if  general,  will  apply  to  all  times  and 
places  at  which  it  might  appear  probable,  in  proof,  • 
that  the  fact  might  have  taken  place.  Another  piin-  > 
ci{de  ^  equally  dear,  that  confession  ahne  cannot 
be  received ;  so  says  the  Canon  *  \  for,  without  this 
restiiction,  there  would  be  no  check  upon  the  collu- 
sion, and  imposition,  that  might  be  practised  on  the 
Court    Here,  however,  there  is  no  such  danger: 
the  suit  commenced^  in  the  first  instance,  for  a 
restitution  of  conjugal  rights,  and  the  confessioDs 
are  strongly  opposed  to  such  a  daim.    They  a]^^ 
pear  confessions  wrung  from  a  heart  against  its 
indination,  and  though  I  will  not  say,  tiisit  they 
are  not  within  the  general  rule,  they  do  not  fall 
Inthin  the  particular  scope  of  it     Under  these 
bbservationfi^  I  shall  proceed  to  consider  the  dflPect 
of  the  evidence  as  to  adultery. 

It  is  deposed  by  Mr*  Staines  Brocket  Ckamber* 
Idgrw,  *'  that,  during  the  time  Mrs*  Burgess  mi 
•*  Mr^  I^ane  were  at  i2j/^,  thcfy  took  every  oppor- 
tunity of  being  alone  together ;  that,  in  the 
evening,  when  the  fiunily  were  assembled  in  tbel 
4rawin8(.rQOPV.  they  used  tp^  Jtogiether  to  the 
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EkTRoeV/     "  piano-forte,  where  she  used  to  play  and  sing  to' 
■  ■■     ,  "  him  ;  that,  on  the  first  evening  when  they  did 

iwh  Jiii>/ 1817.  «<  this,  some  others  of  the  family  went  to  pay  her 

the  civility  of  standing  by  her ;  that  this  was 
*.  evidently  not  agreeable  to  her,  she  was  discon- 
" '  certed  by  it,  in  consequence  of  which,  they  were  • 
**  on  the  subsequent  evenings .  left  to  themselves : 
"  that  it  was  also  Mrs.  Burge^^s  custom,  when  any 
<<.  of  the  other  ladies  sat  down  to  the  instrument, ' 
^'  to  move  away  immediately  to  another  part  of 
"  the  room ;  that  she  was  followed  by  Mr.  LanCy 
**  who  was  always  in  attendance  upon  her ;  and ' 
**  that  iahe  appeared  better  pleased  to  be  engaged 
"  in  conversation  with  him  alone,  than  to  join  any' 
*♦  otlier  of  the  family."     It  appears  also,  that  they' 
both   left  the   room  in   the  evening:   There  are 
dther  members  of  this  family,  who  say  '^  that  they 
<*  courted  each  other's  society,  and  paid  a  degree 
^*  of  attention  to  each  other  which  was  remarkable, 
^  'and  to  such  a  degree  as  to  be  wanting  in  atten- 
"  tfouand  -civility  to  the  rest  of  the  company.** 
Mt.Chamberlayne  deposes  still   more  strongly— 
«  that '  they,  sat  very  close  to  each  other  conti- 
^<  nually  ;  too  close  a  great  deal ;  and  that  he  re- 
^<  marked    it  to  thenl  in  a  friendly  and  jocose 

nnftitoer ;  tHat  Mr.  Lane  was  sometimes  sitting 

almost  in  Mrs.  Be^r^e^^'s  lap,  when  the  witness 
^*  told  hiiri  *  he  gave  her  no^  room  to  move  j*  to 
"  which  she  replied,  ^  that  she  had  room  endugh."* 

These  statements,  taken  together,  are  sufSbient 
to  establish  a  high  and  unfdue  degree  of  familiarity; 
between  these  parties.  It  has  been  aigned,  that 
one  was  an  isolated  and  detacfesd'  fact;. that  an- 
other  was  so  likewise ;  and  that  none  of  them  led 
to  a  conclusion  of  crime }  but  this  is  not  the  proper 

10  '  way 
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vay  to  consider  such  evidence:  the  facts  are  net    borov** 
to  be  taken  separately  only,  but  -  in  conjunction;      ^'^°'**' 


4t 
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they  mutually  interpret  each  other ;  their  constant  lotb  Jufy  1^17. 

^  repetition  gives  them  a  determinate  character;  and 
such  habits  continuing  to  be  persevered  in  in  pub- 

.  lie,  it  is  to  be  inferred,  that .  the  parties  would 
gf)r  greater  lengths,  if  opportunities  of  privacy  oc- 
burred.     Such  gross  indecorums,  and  improper  fa- 

.  miliarities,  with  opportunities  of  privacy,  advance 
to  the  footing  of  proximate  acts ;  and  if  the 
p^vacy  shewn  to*  be  frequent,  the  Court  will 
infer  the  commission  of  crime.  Nor  is  evidence 
of  this  sort  wanting.  The  parties  met  togeth^, 
apparently  by  agreement,  in  the  breakfast-room, 

^  before  the  rest  of  the  company  were  assembled. 
Mr.  Chamber layne  speaks  to  this  part  of  the  history, 
that  he  used,  to  joke  with  them,  as  being  early 
risers;'*  and  though  this  place  might  be  too 
public  for  any  criminal  act,  it  was  not  so  for  as- 

.  signations  .and  appointments.  After  dinner,  s?ie 
withdraws  from  the  ladies,  and  he  leaves  the  gentle- 
men. Her  pretence  .was,  that  she.  might  super- 
intend the  putting  of  her  youngest  child  to  bed  : 

.  she  does  not  return  to  the  .ladies,  nor  he  to  the 

.  gentlemen.  .  Their  absence  is  shewn  to  have  been 

.  habitual,  and  that  they  retired  about  the  same 
time.  Circumstances,  such  as  the^e,  connected 
with  the  proof  of  previous  intimacy,  must  be  con* 
aidered  as  laying  a  strong  ground  of  profaiability, 
that  they  m^t,  at  such  times,  in  private  inter- 
views. 

There  are,  however,  one  or  two  facts  which  re- 
quire still  more.particular  observation.  It  was  the 
Jntention  of  the  family  to  be;  present  at;  a  ball  at 

q3  Hertfbrdy 


230  €Afi»S  ^BlfiRMINED  IN  THE 

^!^t'    iSfe^-gferirf,  cm  Tuesd^tjf  the  27th  oi  December ;  but 
^m*M^  l^t  intention  was  aA)erwards  abandoned*    Mr. 

loch/iKjf  1817.  Chmberlayne  junipr,  after  the  idea  of  the  ball  had 

be^n  given  up^  went  out  into  the  garden^^  about  an 
^  hour  and  a  half  before  dinner,  and  before  the  fa? 

Aiily  had  retire4  to  drees,  when  he  observed  the 
^^rtains  of  Mr.  Xante's  room  drawn — this  attracted 
his  notice  ;  Upon  which  he  w^nt  into  the  dra^Ug? 
'  room,  where  several  of  the  ladies  then  were,  but 
not  Mrs*  BurgCBS  t  it  is  proved  also,  tliat  she  was 
not  in  }ier  own  rqpm  ^  that  time.  There  is  another 
(Circumstance  also  deposed  to  —  **  that  Mr.  Lane^ 
**  having  torn  his  hunting-coat,  and  it  having  been 
"  but  indiflferentiy  mended,  spoke  of  getting  Mrs, 
f '  Burgess"^  maid  to  mend  it  better ;  that,  in  the 
*f  evening,  after  the  gentlemen  were  assembled  ia 
**  the  drawing-rqom^  tea  being  over,  and  ^  card- 
^*  table  about  being  $et  out,  MT.Lane  left  tlie 
**  room,  saying,  he  would  go  and  see,  if  he  could 
get  his  coat  mended  a  little  better ;  thfit,  when 
he  was  gone,  Mr.  Burgess  asked  his  wife  to  sit 
<*  down  to  cards,  which  she  declined ;  that  he 
<*  pressed  her  to  play  that  evening,  saying,  he 
"  wished  to  talk  to  Mr.  Ckamherhyntj  but  she  re* 
«  fused }   and  presently  afterwards,  yLx.Biargess 
^^  having  said,  if  she  would  not,  he  must,  she  left; 
<*  the  room*    She  returned   in  a  few  minutes, 
*<  popped  her  head  in^  and  s^id  *  So  you  have  sat 
^*  down,^  appearing  to  address  her  husband ;  and 
*^  then  coming  to  the  table,  she  aaked^  how  far 
'*  they  had  got?  and  nothing  being   scored  on 
^*  either  fdd^  as  they  were  then  playing  the  first 
^  deal,  she  Said)  *  Oh,  you  have  but  just  begun/ 
«  and  again  left; the  room}  that  neither  i£e or 
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**  "Mr.  Lane  returned  for  as  much  as  an  hour  j  that    Buroksi  v. 
**  when  they  did    return,   they  appeared  much       °'^"'' .. 


'*  flurried  and  agitated ;  she  sat  down  to  tiiie  in-  ioch/«/y  itry. 
*'  stru'ment^  and  sang  in  a  hurried  manner ;  her 
'^  neck  was  veiy  red,  she  was  a  good  deal  heated, 
<<  and  so  was  Mr.  LanCf  all  of  which  attracte.d  the 
**  deponent's  attention  so  much,  that  he  observed, 
jidutigly  to  them,  ^  that  they  had  had  Warm  work 
with  the  coat ;  l^at  he  supposed  they  had  all 
"<*  been  at  it,  and  that  it  had  been  a  hard  job  to 
^  irequir^  dl  three,'  Ending  to  the  maid  as  the 
**  third.  He  noticed  that  she  was  touchy  and  out 
*^  of  humour  at  this ;  that  when  they  sat  down  to- 
**  gether  at  supper^  he  remembers  that  she  drank 
**  an  unusual  quantity  of  ale,  and  that  both  of  them 
><  ate  quite  voraciously,  and  were  in  a  continued 
**  state  of  agitation,  which  they  appeared  Anxious 
•*  to  conceal." 

This,  again,  is  not  to  be  taken  as  a  solitary  fact, 
bM  in  connection  with  the  habits  before  described ; 
atid  with  the  opportunity  of  privacy,  that  was  so 
afforded  and  so  sought,  it  would  be  losing  sight  of 
the  natural  eflfect  of  human  passions,  excited  as 
those  of  these  parties  were,  not  to  infer  the  con- 
9e(g[uences  that  are  imputed  to  them.  Tliere  is  also 
the  evidence  of  the  servants,  as  to  seeiiig  Mrs. 
Burgess  often  coming  out  of  Mr.  JLane's  bed- 
room :  Stone  the  butler,  says,  **  that  one  day,  about 
**  thiM  or  four  o'clock  in  the  afternoon,  having 
^*  occasion  to  go  up  stairs  into  the  passage,  where 
"  Mr.  Ltme'^  bed-room  wis  situated,  he  saw  Mrs. 
^^  Burgess  coming  out  of  Mr.  Lane's  bed-room  : 
**  6hfe  dosed  the  door  after  her,  but  not  so  as  to 
*<  shut  it  close  or  hard;  nothing  was  said;  but 

Q  4  "  just 
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BvtiGEBMv.    "  just  then  he  heard  a  man's  voice  in  the  room^ 
^«<''*^-     «  which  he  knew  to  be  Mr.  Lane's,  but  he  could 

i«th  jufyiaiT.  "  ^^^  distinguish  what  he  said." 

Here  is  an  act  of  a  married  woman  being  seen 
to  come  out  of  the  bed-room  of  a  young  unmarried  « 
man ;  a  circumstance  which,  generally  speaking, 
might  only  be  considered  in  the  light  of  a  very 
high  indecorum ;  but  it  is,  in  the  present  case,  to 
be  taken  in  conjunction  with  the  wh^le  conduct  of 
these  parties,  and  the  Court  is  then  to  consider, 
.what  would  be  the  probable  consequence  of  such  an 
opportunity  of  privacy,  between  them.  She  was 
seen  also  coining  out  of  this  room,  on  another  oc- 
casion, and  there  are  other  opportunities  of  being 
alone  together  fully  establish  ed»  ' 

Having  now  considered  the  testimony  of  others,. 
I  proceed  to  the  testimony  of  her  own  conduct : 
This  appears  to  me  to  have  been  such,  as  to 
leave  no  moral  doubt  of  her  guilt,  both  from 
her  verbal  acknowledgments,  and  from  her  letters^ 
In  her  letters  there  are  expressions,  which 
shew  the  commission  of  the  crime  in^puted  to 
have  happened  at  this  place,. which  would  entitle 
the  husband  to  the  sentence  which  he  prays.  r 
Mr.  Burgess  returns  home,  and  is.  followed  by 
his  wife  and  children,  and  hyMi.Lane.  Th^re 
was  great  uneasiness  then  existing,  according  ^to 
the  evidence  of  the  maid-servant,  who  deposes, 
'*  that  they  then  both  appeared  in  low  spirits;  that 
'<  she  did  not  know  the  cause,  and  hadi  no  reason 
to  suppose  that  Mr.  Burgess  suspected  his.wife*-a 
fidelity.  She  did  not  think,  that  any  thing  serious 
was  the  matter,  until  the  5th  of  January  fol- 
lowing, when  she  was  rather  surprised  at  Mr; 

"  Burgess 
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.  «  Burgess  sending  a  verbal  message  that  he  should    ^^^^sts  v. 

♦*  not  dine  at  home  that  day.     He  did  not  return ,, L 

*•  until  past  eleven  o'clock  at  night,  when  Mrs.  JStir-  }^^  ^^^kf  i8';7. 

.  *^  gess  was  in  bed ; .  that,  about  an  hour  afterwards,, 

*^  she  came  to  dep(menfs  room,  and  desired  her  to 

<<  prepare  a  bed  for  her  in  the  spare  room ;  the 

'  ^<  bed  was  prepared,  and  she  slept  apart  from  her 

«<  husband  that  night.  That,  on  the  following  day, 

"  Mx.  Burgess  wrote  a  letter  to  Mrs^  Barrett,  Mrs. 

**  Burges^^  mother,  desiring  her  to  come  to  his 

.  **  house,  as  a.  separation  must  take  place  between 

'*  himself  and  his  wife ;  that  this  letter  was  first 

.  *'  shewn  to  Mrs.  Btcrgess,  by  hei  husband's  direc- 

.**  tion,  before  it  was  forwarded.    That,  on  the 

. "  same  day,  Mrs.  Burgess  wrote  a  letter  to  Mr. 

'  ^'  Lane,  which  she  read  to  the  deponent;  that  it 

.  ^'  informed  him,  that  there  was  to  be  a  separation 

*^  between  her  and  her  husband,  but  for  what  rea- 

.'^  son  she  could  not  tell,  and  requested  him  to  find 

*^  out  from.  Mr.  Burgess;  that  the  next  morning, 

.**  Mis.  Burgess  having  written  another  letter  to 

''  the  same  efiect  to  Mr.  Lane,  an  answer  was  re>- 

**  ceived  from  him»  while  Mrs.  £t^r^e^^,  Mrs.J5ar- 

**  rettf  and  witness  were  together ;  that  Mrs.  Bar*  ^ 

**  rett  read  it  aloud,  and  the  purport  of  it  was, 

'<  that  he  had  seen  Mr.  Burgess,  who  appeared  to 

<^  him  just  as  usual ;  that,  at  the  bottom  of  it,  there 

'"  was  something  to  this  effect---*  Has  aqy  thing 

transpired  about  Ryes?'     That  Mrs. Burgess 

sent  a  message  the  next  morning,  desiring  to  see 

'*  her  husbspd  in  her :  own  room ;  that  he  went, 

*^  and,  after  he  had  gone  away,  witness  heard  her 

'^  telling  her  mother  the  particulars  of  the  inter- 

y  view;  that  she  stated,  that  her  husband  had 

**  charged  her  with  having  been  guilty  with  Mr, 

*^  Lane, 
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BoiioEti  V.    <<  Lane,  and  had  added,  '  I  have  seeti  Lane,  he 
<<  has  confessed  every  thing,  and  by  this  tiiiie,  I 


it 


^och/n/yisir.  '^  suppose,  he  has  shot  himself;  you  are  tlie  best 

<*  judge  whether  what  he  hais  said  is  true ;'  and 
^<  that  she  had  thereupon  told  her  husband,  that 
*^  ^atever  Mr.  Lane  had  said  was  true.^ 

Tliis  is  a  natural  conversation.  It  is  said,  that 
it  is  denied  by  th^  toother,  in  her  lu^coubt  <^  that 
conversation.  The  Court,  however,  cannot  believe, 
that  the  mother  has  actually  stated  all  that  passed 
in  that  interview — merely  *'  that  her  daughter  had 
**  informed  her^  that  she  had  entreated  her  husband 

not  to  send  her  away,  but  he  would  not  con- 

sent'^  It  is  impossible,  that  she  nhould  not  in- 
quire, into  the  cause  of  her  being  so  sent  away. 
And  then — 'Hhat  she  had  satisfied  her  husband  of 
'<  her  innocence,  and  that  was  enough,  that  ni> 
^<  one  dse  had  a  right  to  know  any  thing  about  it  ;'* 
when  it  i^pears  cleai-ly,  that  he  had  not  been  satis- 
fied, any  further  than  that  he  had  said  **  he  Wduld 
*•  not  expose  her.*'  With  respect  to  the  contlud- 
ing  part  of  this  conversation,  ^  that  was  enough, 
••  &c/*  how  could  it  be  considered  enough  for  a 
parent,  without  knowing  the  cause,  which  had  led 
to  such  an  imputation  on  her  daughter's  house ! 
I  think  it  is  clear,  that  the  mother's  recollection 
must  have  been  imperfect ;  and  that,  comparing 
the  evidence  of  the  maid-servant  and  JAtb^  Barrett 
upon  thig  point,  the  Court  must  consider,  that  of  the 
former  as  being  the  most  to  be  reUed  lipon,  and 
the  mother's  account  as  unnatural,  and  to  be 
attributed  to  a  failure  of  memory. 

It  is  said,  that  Mrs.  Burgess  had  been  entrapped 
into  the  Confession  which  she  had  made.  The  Court 
recollects,  that  the  admission  of  the  article^  plead- 
ing 
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'  itig  this  conversation,  Was  oppoied  as  irrelevaiit*    Butotsi  r. 
How  is  that  consistent  With  the  present  bupposir     ^"°"'' 
tlon,  that  she  was  entrapped  into  it.    It  is  said^  loifa/ui^u]?. 
liowever,  that  she  had  beeb  entrapped  by  his  tell-- 
ing  her  what  was  not  true,  and  pretending  that 
Lane  had  made  a  confbssion^  when,  in  fact,  he 
had  not.    iSiipposing  this  to  bare  been  an  artifice 


«i  - 


*  On  the  admissbn  of  the  allegatton,  which  was  opposed,  the  sotbiVot.  isii. 
Court  observed — This  is  an  aUegadony  not  in  an  origituJ  suit 
Ibr  adultery,  but  in  bar  to  a  stdt  for  restiitatiion '  of  eoi^j^gal 
lights.  Oft  the  part  of  the  wife,    lb  Mich  a  plea,  tiie  Coait  is  Asr 
posed  to  iBow  some  kutitude,  since  it  has  not  9nly  to  state  the 
ehai^  of  accusation  against  the  wife,  but  to  account,  for  the 
husband's  conduct,  in  not  bringing  the  suit  earlier.    Objection  is 
ti^n  to  two  artides  only ;  the  eleventh  and  the  twelfth.   On  ^e 
eleventh,  "  that  ctrcumstances  led  the  husbbnd  to  suspeet  ia  dii- 
*^  nina]  interooarse  of  his  wife  with  Mr.  Xime,  and  that  he  went 
^  to  ^r,  and  she  daued  it ;  but  that  her  conduct  increased  hi^ 
<'  suspicions ;  that  he  determined  to  separate,  and  wrote  to  her 
«•  mother ;  that  Mrs.  Batgeu  Mnrote  a  letter  to  IVtr.  Lane^  inform- 
**  ing  him  of  what  had.  passed,  whidh  she  fiftt  shigwed  to  her 
**  mud.**    The  objection  is,  that  part  of  thb  >viKli  he  diffieult 
of  proof,  and  that  the  lamnr  part  is  very  slight.    It  may  be  so ; 
bat  what  the  husband  did  may  be  explanatory  of  his  conduct : 
.a^d  that  she  should  write  to  Mr.  I^ane,  was  at  least  indelicate, 
unless  in  strains  of  indignation;  and  it  may  T)e  very  impor- 
tant to  see  what  account  will  be  given  of  k.    In  the  ISth 
aiticle  it  is  pleaded,  that  Mr.  Burges$  chiuged  iMnt  with  the  iact» 
and  that  he  admitted  it.    It  is    objected,  that  this  cans  be  no 
endence  against  her ;  and  it  certainly  cannot  be  so  used:  but  it 
is  merely  introductory  of  what  follows — that  Ixme  wrote  to  her, 
informing  her  of  it,  and  that  she  shewed  the  letter  to  her  maid. 
It  may  be  of  consequence  to  know  how  she  expressed  herstf  bn 
.  this  occasion ;  there  may  be  something  of  Joint  acknowled^nieht. 
It  is  Mlowed  by  what  is  much  stronger,  in  another  article'^ that 
the  husband  informed  her  of  Lane  s  confession,  and  that  she  ad- 
mitted it  was  too  true.    By  Uiis  acknowledgment,  she  adopts  it, 
which  is  the  same  as  if  she  had  confessed  ofigindly  herself.    tHie 
natter  pleaded  may  be  important,  to  shew  the  meaning  af  liie 
edttveraadmi,  betvreen  her  and  her  husband ;  I  thereA>ra  think, 
itel  the  objection^  to  the  admisaion  of  this  allegation  cannot  be 

aiistaincd,  — ^Qbjeption  over-ruled. 

to 
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BiTRGcst  r.   -  to.  detect  her-^supposisg  it  to  be  false — it  wouM 
*  not  detract  from  the  efiect  of  her  confession,  since. 


loih  Jiifyi8i7.  jf  false,  what  would  have  been  the  language  of  an 

innocent,  and  virtuous  woman,  under  such  an  ac- 
cusation?   She  would  not  have  pleaded  guilty. 
Would  she  not  rather  have  repelled  the  charge, 
and  inveighed  against  her  traducer  with  animated 
indignation,  and  not  have  admitted  the  truth  of  it? 
I  see  no  reason,  however,  to  think  that  there  was 
any  such  artifice  practised.     Then  what  has  been 
the  subsequent  conduct  of  the  parties  ?  hoafie  went 
abroad.     Could  this  be,,  if  he  was  conscious,  that 
Mr.^ur^e^^'had  unjustly  traduced  this  lady,  and 
.  that  she  had  been  entrapped  into  a  confession,  by 
.  a  false  assertion  of  a  confession  of  his  ?   Would  he 
not  feel  himself  bound  to  stay,  to  vindicate  his 
'  character  and  her  own  ?    The  letters,  also,  on  the 
style  of  which  it  is  unnecessary  to  comment,  con- 
.  tain  passages,  which  it  is  quite  impossible,  not  to 
interpret  as  distinct  admissions  of  detected  guilt : 
•  tHey  prove,  in  the  clearest  manner,  guilty  submis- 
sive guilt,  with  as  little  merit  of  confessicm  as  can 
possibly  be.    No  notice  is  taken  of  them  in  her 
:  responsive  allegation ;  it  is,  however,  attempted  to 
«  give  an  explanation  of  her  going  to  Mr.  Lane^s 
room ;  biit  no  witnesses  are  examined  upon  it. 

With  regard  to  the  confessions,  they  have  been 
described,  as  if  it  was  common  for  persons  circum- 
stanced as  Mrs.  Burgess  was,  to  run  from  one  ex- 
treme to  another;  that  after  strongly  denying 
guilt  at  one  time,  yet  afterwards  feeling  conscious 
of  some  little  improprieties,  they,  in  an  agony  of 
repentance,  would  confess  more  than  was  tru^.  This 
'  is  an  hypothesis  to  which  the  Court  cannot  accede^ 
as  being  contrary  to  its  own  experience,  which 
has  generally  found  persons  prone  to  extenuate 

their 
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tKeir  faults,  and  willing  always  to  take  a  lesser,  ^bu"h*o"!,!" 
rather  than  a  greater,  share  of  guilt  :than  might  be  ■ 
due  to  them.  Again,  it  has  been  said,  that  the  con-  ^^^  '^'^^  **^^* 
fessions  were  made  under  promises  of  forgiveness, 
and  in  the  hope  of  inducing  Mr.  Burgess,  by  her 
repentance,  to  receive  her  again ;  but  of  this  there 
is  no  proof  whatever;  for  though  the  husband 
continued  to  live  with  her  till  the  7th  oi  January^ 
it  was  not  till  that  time,  that  he  had  proofs  of  her 
actual  guilt,  when  he  had  her  confession,  and  that 
of  Mr. Lane;  and  a  man  cannot  act  on  mere  sus- 
picion, as  he  would  on  full  proof.  The  parties  re- 
mained under  private  *  separation :  She  acknow- 
ledged that  his  conduct  was  generous,  kind,  and 
noble — What  a  return  has  she  made  for  such 
conduct,  and  for  having  been  spared  the  shame  of 
a  public  exposure  ?  She  remains  qiiiet  for  some 
months,  till  Mr.  Lane  goes  out  of  the  kingdom^ 
and,  when  he  is  out  of  the  way,  she  brings  forward 
this  suit  of  restitution  of  conjugal  rights,  and  with 
these  confessions  of  guilt  staring  her  in  the  face, 
asks  the  Court  to  enforce  a  cohabitation  for  her, 
with  her  injured  husband. .  Not  content  with  this, 
she  throws  into  the  interrogatories,  imputations 
on  his  character,  which  are  totally  unfounded  in 
fact;  whilst  his  only  fault  appears  to  be  that  of 
having  placed  too  much  confidence  in  her,  who  de- 
served none. 

I  am  of  opinion,  that  the  evidence  establishes 
not  only  moral,  but  judicial  proof  of  guilt,  that 
fully  entitles  the  husband  to  the  sentence  which 
he  prays. 

Affirmed,  on  Appeal,  Arches,  4th  June  1818 ;  Delegates, 
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SULLIVAN  V.  SULLIVAN, 

FALSELY  CALLED  OLD  ACRE. 

iithjim*i8i8.  npHIS  was  a  suit  of  nullity  of  marriage,  by  reason 
NumtT  of  mtr-  of  the  publication  of  banns  not  being  made 

rf^uiS^'^^f  i^  the  true  names  of  the  parties.     The  suit  was^ 
banns  m  &ise     brouffht  bv  the  father  of  the  husband,  as  his  na- 

names,  not  sup.  O  ^  ' 

parted  inftut.   tuTal  guardian. — The  libel    stated  the  circum<» 

stances,  in  which  it  was  alleged,  that  the  marriage 
was  effected  by  artifices  and  misrepresentations, 
and  in  a  clandestine  manner,  and  in  a  parish  to 
which  neither  of  the  parties  belonged,  and  entirely 
unknown  to  the  father  of  the  minor ;  and  that  it 
was  celebrated  by  banns  under  a  false  designation 
of  the  woman. 

The  cause  was  argued  much  at  length  by  Dr^ 
Swabetf^  Dr.  PhilUmorey  and  Dr.  Lushingtouy  on  the 
part  of  Mr.  SulUvan ;  hy  Th.Stoddartj  Dr.Jenner^ 
and  Dr.  Dodsan^  contrd. 

JupGMENT. 

Sic  William  Scott. — ^This  proceeding  is  instituted' 
by  the  Right  Honourable  John  StdUvan^  to  annul 
the  marriage  of  his  son  John  Augustus  Sullivan  with 
Maria  Oldacre,  otherwise  Maria  Holmes  Oldaere, 
which  marriage  was  contracted  and  celebrated 
tinder  the  following  circumstances :  ^ — The  son 
John  Augustus  Sullivan  was  bom  on  the  1 9th  of 
October  1798,  and  having  left  Eton  school,  was 
resident  during  the  latter  part  of  1815,  and  be-' 
^nning  of  1816,  at  his  father's  seat,  called Richings 
Lodge,  in  Buclanghamshirey  under  the  care  of  a 
private  tutor  preparing  for  tlie  University.    In  the 

year 
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year  1815  he  b«e«n  to  hunt  with  some  hotuKb,  soiuv^ir*. 
(which  have  inade  no-  si»aU  nois^  in  tljie  world),  *^^' 

<^ed  Ih^  B^kel^  houpd^  a^t  that  time  under  the  nth/mieuis. 
management  of  a  i/ix.  Thomas  Qldacre,  who  lived  at 
GerarcTs-cross,  seven  miles  di3tant  from  Rkhings^ 
The  consequence  oC  these  pursnita^  oq  the  part  (^ 
young  Mx.SuUk)(my  was  to  visit  frequently  at  tiie 
house  of  that  person,  who  appeaiKis  tor  have  lived 
with  h]3  family^  in  a  style  of  hos|)itality^  astd  recep- 
tion of  company,  aot  very  common  in  such  a  sitoai* 
tion  of  life.;  and  with  a  character  fi^e,  as  &r  as  the 
evidence  disciosea,  from  any  general  xeproadb. 

Tlie  young  man  here,  became  aoq^uainted  with 
MariaOJdacre, a  daughter  of  tbi3  p^cson,  who  waa 
just  three  years,  older  than  Mr.  iSW2ft;«;t,.  being  bom 
in  October  1795*  The  youdPtg  woman  was  illegiti- 
mate^ her  mother,  whose  maiden  name  was  HobneSf 
not  being  married  till.four  months  after  h^r  birth; 
but  she  was  baptized  as  the  legitimate,  child  of  the 
parties*  and  never  bore,,  ^her  atlyqptism,  or  on  ko^ 
occaajipQ  that  is  shown,  any  other  nam»  than  those 
otMaria  Oldacre^  by  which  alone  she  wask  Imown« 

The  acquaiatanee  between  these  two  young  pet- 
sons  ripened  iato  intimacy,  and  the  visits  of  the 
youi^  man  became  more  and  more,  frequent  Of 
all  this  intercourse  his  father,  Mr^ John  SuUivan^ 
was  ^n(M?ant.  With  the.  ipisfbrtune  incident  to 
most  men  of  business,,  the  duties  of  a  considerablb 
office  'm, London^  left  him  little  time  .personally  to 
superintend  the  condiiet  of  his.  son,  and  he  had 
tWefoise  trmsferred  this  care,  to  a<tixton  In.  the 
pcesent  instauce,  the  gaudet.  eqms.  canibuspte  w«s 
noftcustode  remoto;  lor  the  tutor  accompanied  hi^ 
pupil  occasiofiajily  on  his  hunting  excursions^  and 

likewise 
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SDI.1.IVAH  >.    likewise  on  several  (it  does  not  exactly  appear  ho«^. 
*""'     many)of  the  visits  just  noticed.   On  one  occasion. 


uthAwitiB.  the  young  gentleman  took  with  him  two  of  his 
sisters ;  but  still  no  information,  respecting  the 
conduct  of  his  son^  was  derived  to  M.T.Jokn  SulS- 
van,  either  from  the  tutor  or  from  any  other 
person. 

In  Jtme  and  Ju^  .1816,  the  intimacy  having 
ripened  into  attachment,  Mr.  John  Augustus  Sul^-' 
cum  caused  banns  of  marriage  to  be  delivered  at' 
two  churches,  niitaelySt.Andreiv'sHolbom,  and' 
Si.  Olav^s  Souihwark,  in  the  latter  of  iriiich  they 
were  regularly  •  published,  by  the  names  oSJokn 
Augustus  Sullivan  and  Maria  Holmes  Oldacre.  '  The 
parties  were  afterwards  married  at  the  church  of. 
St.Olave's,  to  which  parish,  they  were  both  aliens;' 
and  they  were  both  minors,  she  being  within  three* 
months  of  twenty-one,  he  of  eighteen. .  ,  ' 
:  In  the  course  of  the  ensuing  week,  he  informed 
his  Either  of  what  had  taken  place.  .  Mr.  JoAn  Sul- 
Uvan  received  the  .'news,  with  great- surprise  and 
with  a  degree  of  afiiiction,'of  which,'  there- is  no 
reason,'.either -from. the  nature  of  the  thing  itself 
or' frcHn  J  any  circumstance  tfiat^  occurred  in.  his 
behaviour  at  •  the  .time,to  doubt  the  sincerity.. 
However,  upon  further  reflection  of.  his  own,  and 
advice  of  his  friends,'and  under  the  impression 
that  the .  marriage  -  was  irreversible,'  he  and  his 
&mily  bent  under  the- blow, -became  to*a.certain> 
degree  reconciled,  and  performed  some  acts  of 
civihty  and  kindness,  .which,"  however,  were  soon 
suspended.  The  present  proceedings  were  insti- 
tnted  by  Mr.  John  Sullivan,  in  the  first  place,  against 
.  Mr.  Hurnuis  Oldacre,  as  the  guardian  of  his  sup- 
•-      .   ■  posed 
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posed  legitimate  daughter;  and,  after  her  coming   8<jllitan«. 

of  Bge,  the  proceedings  were  continued  against  .,.._ L 

hersel£  iith^untfisie. 

These  facts  are  produced  in  evidence,  upon  the 
only  two  pleas,  that  have  been  taken  in  the  cause — 
one  alleging  the  facts  on  which  MT.JohnSuUivan 
asserts  the  invalidity,  —  the  other,  in  which  she 
maintains  her  marriage  rights ;  and  most  of  these 
facts  are  so  little  controverted,  that  they  may  be 
deemed  common  to  both  parties,  as  the  founda* 
tions  on  which  their  adverse  positions  of  law  are 
constructed.  The  birth  of  the  parties,  the  actual 
celebration  of  the  marriage  in  a  Church  to  which 
they  were  strangers,  after  a  proclamation  of  banns 
therein,  in  which  the  name  of  Holmes  was  for  the 
first  time  interposed  in  the  description  of  Maria 
Oldacre  — the  entire  want  of  consent  on  the  part 
of  Mr.  Sullivan's  father  to  the  marriage,  any  fiir* 
ther  than  the  law  may  imply  a  consent  from  this 
unopposed  publication.  —  This  is  all  clear  and  un« 
disputed  ground,  to  substantiate  which  it  is  un« 
necessary  for  me  to  apply  evidence,  for  nobody 
denies  it. 

To  the  evidence  of  one  fact,  I  shall,  for  another 
reason,  not.  pay  much  particular  attention — that 
which  is  brought  to  prove  Mr.  John  Sullivan's  recon- 
ciliation to  the  marriage ;  for  if  this  evidence  were 
ev^r  so  strong  and  unimpeached,  it  could  prove  at 
the  outside  nothing  more,  than  capricious  conduct 
on  his  part.  It  could  not  affirm  the  validity  of  the 
marriage;  for  if  that  marriage  Were  invalid  for 
iivant  of  his  consent  at  the  time  it  was  solemnized, 
no  consent  given  afterwards  could  corroborate  it. 
It  must  he  a  precedent  or  a  contemporary  consent, 

vox.  II.  R  others* 
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smLLKAn  9.  otherwise  the  marriage  k  radically  and  iaoumbly 
L  bad. 


iuii.Aiitf  1818.      The  fact,  however,  is  not  without  an  explanation. 

F4ar  it  appears,  that  this  apparent  approbation  of 
the  marriage  took  place,  at  a  time  when  Mr.  Sutli^ 
'  von  considered  the  marriage  to  be  irreversible. 

He  was  afterwards  otherwise  advised, — and  then 
he  began  the  present  attempt  to  break  the  con- 
nexion^  It  is  likewise  true,  that  an  interrogatory 
has-  been  rather  unfortunately  put,  on  the  be- 
batf  of  Mr.  John  Sullivan^  which  insinuates,  that, 
at  the  time  of  his  reconciliation,  he  believed  her 
character  and  conduct  unimpeachable ;  but  that, 
finding  he  had  been  misled,  he  put  an  end  to  aU 
intercourse  with  ber,  and  instituted  the  present 
suit;  Mt.  Fordesj  to  whom  that  question  is  put; 
ktwfi9»  nothing  at  all  of  any  such  matter,  but  puts 
tbe^  change,  of  conduct  on  a  change  of  opimoR 
respecting  the  legal  question^  Gertainly,  if  any 
such  discovery  had  beenmade»  it  might  naturally 
have  augmented  th«  father^^  desire  ta  overthrow 
the  marriage,  tbougb  it  would  have  been  p^f&ctly 
impossible  to  do  it  on  the  mere  proof  of  such  a 
dkocyv^ry  alone  ^  for  the  marriage,  if  originally 
good;  had  got  beyond  the  reach  of  all  effect  of' 
character  and  conduct*  At  the  same  time,  I  am 
bound  to  discharge'  a  debt  of  justice  by  sayiog^ 
that  theie  is  nothaag  in  tlye  evidence  before  mei ' 
whiclu  in  the  slightest  d^ee,  impeacber  that 
character* 

That,  in  a  houee^  where  many  young  gentlanen 
resetted  foiP.  the  pursuit  of  field-sports^  things  mig^ 
occaaicmslly  pass,  not  nmch  calculated  to  che^i^ 
hahitB'  of  feminine  delieacy  and  reseive,  is  not  inu 

&  probaUe^ 
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l^rdbable;  but  I  see  libtMhg  Bord'erih^' o^  !nf^        SttLi.i»AM«. 

pritty  upon  her  j)aaRf.     Her  ^arente  ^e  riot  inat>    ^^^"^^''' 

t^tive  to  that  ihtttttr.     Hef  Mher  expi^estes  a  nthjun^isje. 

cfisapprobatfotr  of  He/  ri^ri^  aitrfie  >;«^ith  ycnirig  Mr. 

SulHvan;  her  ihotfeer  desfireshrm  to  write  no  mor^ 

letters  to  her  dau^hti^i* :  s!re  is  sought  m  niairiage 

By  a  person  of  her  o^n  fikmily  connexion  ■  which 

Strotigly  pi'oVdsf,  that-  nb  taint  of  Known  dishonour 

ftad  attacheil  to'  Hdr  2  arid  thou'gH  it  ii^  objected^ 

that  she  permitted  liberties  to'  be  taken  by  the* 

young  geritlen^an;  Mr.  SulHvan,  at  the  plaCyliousej 

after  Ascot  raees,  ^hen  she  was  in  fact  coritract6d 

td  another,  those  liberties  ari  riot  of  an  ofFensive 

kind ;  they  ate  slight  j  she  is  riierely  passive  under 

them,  and  that  at  a  time  when  the  other  person 

bad  detertriined  her,  by  his  inattentiori,  to  break  off 

all  further  connexion  with  him. 

It  is  quite  impossible,  if  any  thing  grossly  im- 
jjfoper  h^  occurred,  but  that  it  must  have  attracted 
the  notice  of  the  numerous  persons  who  resorted  to 
tl&  hoiise.  T?et  nothing  of  the  sOrt  is  insinuated, 
eitdept  by*  'Bemtudy  a  discarded  stable-servant,  ot 
ivhoili  I  sky,  once  fbr  ail,  and  without  wasting  a 
sirigfe  observaKo^tf  on  the  particulars*  of  his  evi- 
dence>  that  he  is  a  witness  fat  more  deserving  of* 
atiimacfVersion^  thah  of  credit.  The  testimony* 
glvetf  by  Mx.  Johfi  Augusttis  SulUvan  himself  to  this 
young  wotriari's  cotiduct,  in  his  letter  to  his  father, 
atthough  it  may  be  not  a  little  coloured  by  present 
pas^on,  is  nevertJielesS  a  statement  far  more  worthy 
cff  attentioti  than  this  of  JBcamaffs.  He  says,  he 
liM  been  "for  a  long  time ^  attached  io  Maria 
**'  dldMrey  ^ho  iS  a  v^ry  virtuous  gtrl,  but  on  whose 
^^  viitUifc^  h6'  ^  not'  theii  dwell,  but  leave  thaf  fbr 

»  2  "  his 


944  CASES  DETERMINED  IN  THE 

svLtnrAR*.   "his  father  to  be  a  witness  of  ;**  and  that  "  she^ 
"  together  with  her  family,  bears  every  where  the 


iith/unirt8i8.  ^«  best  of  characters."    It  is  quite  impossible,  if 

her  conversation  had  been  what  this  discarded 
stable-man  represents,  '*  such  as  would  rather  dis^ 
<^  gust  than  please,''  that  a  youth,  brought  up  in  a 
decorous  and  elegant  family,  and  in  the  society 
of  gentlemen,  could  have  approached  towards 
such  a  style  as  this  in  speaking  of  hen  I  have 
to  lament  here,  as  well  as  elsewhere,  that  Mr. 
Burder  has  not  been  examined.  He  could  have 
'  spoken  with  exact  information  on  this  point ;  and» 
in  doing  justice  to  this  young  woman,  let  That 
justice  fall  where  it  might,  he  would  have  relieved 
himself,  in  some  degree,  from  the  observations 
applied  to  the  inattention,  which  is  said  to  appear 
on  the  face  of  his  conduct.  On  the  whole,  I  see 
nothing*  to.  the  disadvantage  of  her  character^ 
except  what  comes  from  the  reprobated  witness 

More  has  been  said  on  the  disparity  of  age.  thaa 
I  am  disposed  to  pay  much  attention  to;  for 
surely  no  very  revolting  disproportion  exists  be- 
tween a  woman,  under,  twenty-one  an4  a  man 
nearly  eighteen  years  of  age.  It  might,  indeed,  be 
rather  desirable,  that  the  relative  ages  should  be 
differently  placed ;  but  still  they  are  not  widely 
unsuitable:  and  as  to  what  is  said  of  greater 
maturity  and  experience,  and  knowledge  of  strata- 
gem and  tactics  on  the  female  side,  surely  a  youngs 
man,  who  has  had  the  experience  of  Eton  school^ 
and  has  a  private  tutor  constimtiy  at  his  heels,  may 
be  deemed  sufficientiy  armed  for  such  an  en- 
counter,  without  taking  into  the  account  that  this 

10  young 
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young  man  appears,  from  his  letters,  to  have  a  sollivaho. 
more  sedate  and  reflecting  mind,  than  is  usuaUj  s^'-^vaw. 
expected  at  that  age.  nth  June  i  si  9. 

Another  disparity  has  been  pointed  out  which  is 
entitled  to  graver  attention, — that  of  rank  and 
condition :  for,  without  adverting  to  extrinsic  in- 
t^onveniences,  it  is  not  to  be  denied  that  two 
persons  coming  together,  with  very  different  edu- 
cations and  systems  of  manners  and  habits,  are  not 
Ukely  to  have  that  correspondence  and  harmony 
of  mind,  without  which  the  comfort  of  a  married 
life  cannot  exist.  At  the  same  time  it  is  tb  be 
remembered,  that  the  passion,  which  leads  to 
marriage,  is  apt  to  overleap  these  distinctions, 
and  that  marriage  levels  them  all,  both  in  legal 
and  moral  consideration.  It  is  likewise  to  be 
observed,  that  she  is  of  an  age  susceptible  of 
better  impressions ;  and  at  which  objections  of  that 
kind  might,  in  a  great  degree,  have  been  removed 
by  the  plan,  which  Mr.  StdUvan's  father  had  most 
wisely  prqected,  of  sending  her  abroad  for  the 
benefits  of  an  improved  education. 

Laying  sfich  considerations  aside,  I  proceed  to 
consider  the  direct  case.  From  the  strong  obser- 
vations thrown  out  in  some  preliininary  debate,  on 
the  admissibility  of  evidence,  I  was  led  to  expect 
that  it  was  to  be  argued  as  a  case  (rather  of  rare 
occurrence  in  these  Courts)  of  a  most  foul  con- 
spiracy^  directly  involving  ifour  persons,  the  two 
parents^  the  young  woman  herself,  and  a  fourth 
person  whose  name  I  do  not  repeat,  because  it 
unduly  crept  in  at  first,  and  has  been  totally 
omitted  in  all  the  later  discussions.  I  confess  it 
appeared  to  me  rather  singular,  that  a  case  so 
irepresented  could  be  maintained,  upon  evidence 

K  3  takea 


svLLirAv  V.   tal^<)%  pn  ^  ple^,  wh^h  only  charged  fyp  pergoiii 
•^'''''''''^'''    ft  ail  —  th^  two  p^epts,  aijd  thepi  in  a  slight  Md 


iichJunf  1818.  indefinite  way — *^  that  they  us^ed  vaxious  tf^evw  t^ 

^'  .^Pt  ft  indrriage  ^ithoiit  the  kno^l^^^  of  his 
iatl^pr/^  and  that  *f  ppportunities  ai\d  f^iliti^ 
w^re  giyeq }''  ^d  thf^t  ^'  he  was  preyaile4  Hp09 
^^  by  their  artifices  apd  aiisrepreseot^t^s  )^o  pfH^? 
"  senf.'*  ifo-Yirever,  jthp  qa§e  W2^§  desprib^d  'm  jl^e 
representalion^  qf  Counsel  tp  ^ear  v^Ty  Ijaird,  g^d 
in  a  mpst  critnins^ting  ^^ay,  upoii'  this  foi^r  ,coDr 
spjrators.  Th^  pourt  1^2^  w  ngh|:  ^o  prescptij^ 
the  'View  which  the  Counsel  sho^l4  take  o^  th/elir 
respectiye  ca^e^;  f^fid  thefpfbr^,  rejecting  s^dnssi^ 
evidence  which  appeared  fpgrejgn  to  tlje  qu^ptiffi* 
It  waited  to  pee  hoif  the  pase  of  po^^p^iacy  ^a^  tft 
be  niaintained  upon  ^his  eyidpnpe* 

I  will  not  Jay  it  dpwq,  t))at  in  no  possibly  csiff^ 
pan  a  parria^i^  b^  ^^t  ^ide^  on  t:h^  fiffoju^d  gf 
|iaving  been  effected  by  ^  conspiracy.  Supppf;^ 
threp  or  four  per^pus  ^pr^  ^  cpmbine  to  pfiec^ 
puch  ^  pui'pose  l^y  intoi^catiifg  afiptheti  ^4  ^^ 
rying  him  in  that  perv^ft^d  stat^  pf  mind,  thi| 
pourt  woul4  not  he$jtat^  tp  lanni}!  a  marri^gie,  on 
clear  pf  oof  of  sjLich  ^  cfiuse  popui^c^i^d  with  suclf  ai^ 
^ect.  Not  mai^y  ofjEief  pa^s  oppi^r  to  ^^  in 
wh\Q\\  tbe  co-op^atiofi  pf  pther  perponi;  to  produce 
^  marriage  can  be  sp  co^si4fre4i  if 't)>e  pi^ty  w^f 
i^pt  ip  r^  ?t^^  pf  iis^t)aity,  flatHfaJ  or  artifice, 
ij^hich  cr^{^t^4  a  WP^t  pf  TP^P^  of  volitiwR 
?^po4pt jng  to  an  incapsjpi^y  ^  cpij§fa)t.  I  prpsuflia 
\i  4pe3  not  often  h^ppei),  that  n^arri^^  be^^^ff^ 
young  ppr^pps  ^r^  tt^p  sol^  {jp ts  of  the  parties  the«h 
splv^ij.  It  is  not  Wpute4  ^^  a  cr|fliq,  if  £jir  ppp^wf- 
timiUf ^  ^d  fftcili^i?&  ^^  a^W?^>  %  WBJ-pW^fT  » 
favouit^e  4^9po^jtion,  ^^^^t  tt\f y  ^jg^psg  ui  ^  Tff^ 

spectable 
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^pectable  young  man  towards  a  female  of  the    sotLrrAirv/ 
fiimily,  and  for  encouraging  a  prospect  of  whtt  the     ^"'■"^^»' 
law  calls  an  advancemelit  of  a  daughter  in  mar*  nthj^neisia 
ixage.     It  would  create  some  alarm,  if  the  C6urt 
were  to  lay  it  down,  that  the  good  offices  of  a 
mother,  an  aunt,  or  an  elder  aster,  so  perfoitted^ 
were  to  be  scrutinized  with  a  severity,  that  tended 
to  call  in  question  the  validity  of  marriages  so  pro- 
moted.    Tlie  object  is  not  illegal  or  illaudable^  if 
pursued  with  proper  delicacy;   of  which  proper 
ddicacy  different  people  have  different  ilneasuirest. 
To  some  females,  indeed,  the  promotion  of*  mar4. 
riages  in  general  is  said  to  be  a  favourite  eotployi- 
ment,  without  any  motive  arising  from  fnmily  com- 
nexion,  and  merely  from  a  good*likiiig    t6    tke 
occupation  iteelf    Certainly  it  assumes  a  diffenent 
complexion,  if  these  endeavours  are  directed  to  Idit 
advasicement  of  a  very  unwiorthy  object ;  if  they 
are  directed  against  a  youth  of  green  and  udripe 
years,  and  with  a  studied  concealment  from  liis 
parents ;   and  still  more,  if,  as  charged  hefre^  by 
vitiating  and  debauching  the  mind,    Thete  cir- 
cumstances may  be  so  mixed  up  as  to  make,  it  k 
most  illaudable  act ;  and  if  one  course  of  trams*- 
action  be  pursued,  they  may  make  the  marriage 
null  and  void ;  but  it  is  not  to  be  denied  that,  by 
the  existing  law  of  this  country,  the  same  circum- 
stances  may  be    combined   to  a  very  frightful 
amount,  and  yet,  if  th^  marriage  be  e£^ted  by 
another  course  of  transaction^  it  may  constitute  as 
valid  an  uniout  as  can  be  produced  by  the  most 
Jhonoundi>le  meaas^ 

Suppose  a  young  man  of  sixteen,  in  the  firstbloom 
of  youths  the  represeiltaAive  of  a  taobto  family^  and 
the  inheritcir  of  a  sfilendid  fortune^  suppose  that 

e4  he 
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sufcLiTAH  9.    he  is  induced,  by  persons  connected  with  a  female^ 
soLUTAw.    j^  ^  respects  unworthy  of  such  an  alliance,  to 


iithJiMtfisu.  contract  a  marriage  with  hereafter  due  publicationi 
of  banns  in  a  parish  church  to  which  both  are 
strangers ;  I  say,  the  strongest  case  you  could 
establish  of  the  most  deliberate  plot,  leading  to  » 
marriage  the  most  unseemly  in  all  disproportions  of 
rank,  of  fortime,  of  habits  of  life,  and  even  of  age 
itself,  would  not  enable  this  Court  to  release  him 
from  chains,  which,  though  forged  by  others  he 
had  rivetted  on  himself.  If  he  is  capable  of  con- 
sent, and  has  consented,  the  law  doea  not  ask  how 
the  consent  has  been  induced.  His  own  consent, 
however  procured,  is  his  own  Mct,  and  he  must 
impute  all  the  consequences  resulting  from  it, 
either  to  himself,  or  to  others,  whose  happiness 
he  ought  to  have  consulted,  to  his  own  vespon- 
sibility  for  that  consent.  The  law  looks  n^ 
further  back.  If  ten  times  the  number  of  circum'- 
stances  here  alleged  to  be  fraudulent,  had  been 
stated  in  the  libel^  this.  Court  could  not  have 
admitted  it,  unless  the  undue  publication  of  banns 
had  been  pleaded.  That  circumstance  alone 
entitles  me  to  entertain  the  cause ;  and  if  that 
circumstance  be  not  proved,  all  the  other  circumk 
stances  go  for  nothing. 

I  have  already  observed  on  the  slightness  and 
obscurity  of  the  fraud  imputed,  and  imputed  to 
the  &ther  and  mother  only,  for  the  daughter  is  not 
at  all  implicated  even  in  these.  In  the  same 
article  in  which  the  charge  of  fraud  is  alleged,  it 
is  distinctly  stated,  that  the  young  man  wentjre^ 
quentbf  to  the  house ;  that  a  great  intimacy  took 
place  between  them  *,  and  that  he  was  induced  by 
their  artifices  to  consent.    Therefore  this  is  a  case 

of 
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of  admitted  consent.    What  the  artifices  and  mis*    sollatait  it. 
representations  were,  is  left  wholly  unexplained.    sp^'^'Ivak; 
Be  they  what  they  might,  there  was  a  consent^  i\ihjun$i^\%^ 
and  a  consent,  even  in  this    description  of  it, 
apparently  not  involuntary  on  his  part.    How  is 
it  on  the   evidence  ?  Not  a   single  witness   to 
explain^  or  to  prove,  any  artifices  or  misrepresen- 
tations whatever.     All  rests  on  probabilities  and 
conjectures,  on  arguments  of  Counsel,  that  it  must 
be  so ;  as  if  it  were  a  thing  unprecedented  that  a 
young  man  of  18  should  conceive  a  passion  for  a 
female  near  his  own  age^  or  as  if  such  an  event  • 
could  only  be  accounted  for,  by  the  intervention  of 
something  approaching  to  the  nature   of  spells 
and  magic.    In  order  to  support  this  argument. 
Counsel  are  compelled  to  have  recourse  to  rather  • 
violent  distortions  of  facts.    The  father  reprehends 
her  riding  out  with  the  young  man ;  the  mother 
writes  to  him  to  request  him  not  to  correspond 
with  her  daughter;   the  cousin  informs  him  (as 
the  fact  was)  that  she  is  already  engaged ;  and,  it 
is  said,  all  this  is  mere  simulation,  in  order  to 
inflame  him  by  an  apparent   opposition  to  his 
desires. 

What  sort  of  language,  or  what  sort  of  ccmduct, 
is  to  be  held  ?  If  that  of  direct  encouragement, 
what  would  then  have  been  said  ?  This  is  discou- 
ragement, but  it  is  argued  to  be  all  disguise,  for 
the  purpose  of  stimulating  him  further.  According 
to  such  a  mode  of  arguing,  no  language  and  no 
conduct  would  have  been  practicable  without  in- 
curring censure.  There  must  have  been  a  total 
idlence ;  and  that,  I  suppose,  would  have  been  in- 
terpreted into  criminal  connivance.  What  were 
the  artifices^  whitt  the  misrepresentations  em- 
ployed? 


^SO  <^^>^8K$  HWfWMBIBD  IN  IVS 

t 

SUU.XVAN  V.    ployed  ?  On  the  part  of  the  yotmg  ^vtromao,  nolle 
spt-MVAw.     yfl^i^jex.    He  was  perfectly  conusant  of  her  fcrf- 

iithJ^iBis.  tune»  her  condition,  her  age;  where  then  was  the 

delusion  ?  He  knew  that  his  father  was  in  igno* 
ranee  of  the  whole  transaction,  axhd,  with  this  &tll 
knowledge  of  his  own,  he  determined  to  marry  her. 
It  is  impossible  for  evidence  to  show  a  more  apon* 
taneous  and  more  determined  movement  of  a 
young  mm*s  miuji  towards  a  marriage.  Ail  the 
following,  all  the  declaraticms  are  on  hU  ttde,  and 
no  return  on  fier^s,  but  what  may  fairly  be  attri- 
•  buted  to  w  ai&ction  gradually  cherished  by  bis 
attentions.  I  may  presume,  without  injusticei  that 
the  affection  on  her  part  was  not  checked  by  the 
prospect  of  a  considieRsble  elevation  in  life.  Such 
a  prospect  is  not  apt  to  have  such  an  efiect.  But 
I  see  no  part  of  her  conduct  that  bears  the  ap^- 
pearance  of  a  hungry,  an  eager,  and  mercenary 
atta43hment.  On  the  other  hand,  every  word,  every 
act  of  his»  points  to  a  spontaneous  passion,  and 
that  with  an  ardour  that  admits  of  no  check.  He 
himself  writes  the  banns,  and  delivers  them  at  both 
Churches^.  His  letters  after  marriage  speak  the 
same  language  of  not  only  passionate  but  con- 
iSrmed  attachment.  There  is  not  a  particle  o£ 
proof,  tha4^  this  was  incited  by  any  studied  efforta 
on  the  other  side.  I  see  nothing  that  can  be 
f^s^ned  to  that  import;  and  I  really  must  say» 
th^Lt  the  averment  of  artifice  is  left  entirely  bare 
pf  proof,  and  of  course  can  have  no  weight  what«« 
ever  in  the  charge. 

But  it  i$  said,  the  courtship  was  not  communis 
«atod  to  his  parents,  and  there  is  claodestinity  j 
fiy  clandestinity,  in  the  canon  law,  was  meuit  the 
contracting  of  a  iqarriage,  without  the  full  so^ 

lemnities 


leipii^ties  of  the  Church,  ^s  Ipy  sppmgiia  g^  ti^rlw  ^^^-^i^^n  ^• 
ifff  prtesmUi^  ox  my  other  ^l^fe^tjLve  mp^.    J  ain 


not  aware,  that  clapdestinity  h^  Ib^n  subj^ted  tQ  wM^^^i^^m^is. 
^y  legal  definitiou  by  the  Jtiw  of  Englmi^ — but 
it  ^  introduced  ^tp  the  later  mjurriAge  act>  and 
s/e^ms  to  he  thef  e  use^  w  the  popular  B€j»5e,  w 
wljich  it  is  geijieri^ly  reqeiye4  i  and  ii£i  whixjh  this 
ii;i;iputatio^  phfif  g^  it,  of  ft  q^nqealniMt  of  the  ia^ 
te];i4^4  m^jriage  frois  thf  ^^pts  of  the  partial 
or  of  on^  of  theffi.  5vt  /9P  wfewQ  dow  the  cHarge 
of  cj^ndestinity  riest  ?  JJppn  th^  pou  himself  ccTtr 
t^y,  who  w^  bound  tp  pfljpwMiwte-^apd  not 
op  tl>e  young  A^^Qman,  whQwwi  »ot  §o  bound  atall  j 
%  fnere  ^ilepce  »s  qot  cteflde^ipity,  uole?&  you 
first  paake  out  t^  <4?|ig^4oB  pp  th§  party  to  pon-, 
gijiinicate :  pof  do  I  kppif ,  th^t  the  law  iinpo^ftj 
^y  such  positive  obligatioii  pn  ber  pp^re^l^,  Cwt 
tainjy  it  is  proper  ^nd  psusJ  sft  to  do  ^wopg  pe^)o 
in  higher  sitqaf^s,  ^4  li^  Qmispion  wpuld .  b€ 
4eemed  a  grpss  dppartur^  frpift  thosp  rules  f:^*  Bio© 
an4  delicate  honpur,  tbat  b^lppg  ft?  H>pr§  eli^y«ted 
conditions  pf  life }  but  such  waj^  npt  f b^  cotiditiwi 
of  these  pepspn^  '•  Np*"  *r^  they  pb^rg9»blp  with  B<h 
sitive  fraud,  if  they  lefl  tbe  4i8CpveFy  \q  tb9  ^ 
servation  pf  bis  tptpf,  or  t^p  ^p  vigftwp^  pf  his 
%nily,  or  tp  the  casualty  of  geperai  rpport ;  tbpiigb 
they  undoubtedly  s^w  the  growth  of  this  ypung 
ni^n's  pa^ipp  yrith  gr§ftt'  ^^tisf^ctiopr  When  Yi^ 
b»d  engag?4  J^*^  ftwn  ?pnspnt  n^ost  fully  tp  fflpryy,. 
(which  m  ftolipi^tiou  Wfts  nefiip^sary  tP  PTPCU?ft}». 
that  they  shoi(14  hftvo  apquv^ed  p^eptly  in  tbft 
ptMHrriage,  capnpl^  be  4fiubted}  t^hajt  they  sbpul4»  \j\ 
th^t  a4vfmce4  s^tp  (rf  things,  Ippl^  rs^th^r  tP  tfeft 
I^K^Tia^  tb^  the  veg^itSt  pf  ^he  fflp^m  epaploy^l, 
pij^  paftngti  bf  «wpnw4  ^P  ph^rve,    i  4ft  nPt  s§§» 

however, 
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soLLivAif  e.    however,  that  they  directed  and  advised  those 
•  means  :  the  merit  of  such  advice  and  direction  is 


nth  June  i8ia  attributed  elsewhere*    What  part  the  father  took, 

otherwise  than  in  advising  that  the  proper  name 
should  be  used,  does  not  at  all  appear.  Th« 
mother,  who  attended  at  the  marriage,  certainly 
went  further,  and  declared  the  parties  to  be  (what 
they  were  not)  of  Tooley-Street^ '  in  that  parish. 
This  was  going  beyond  what  was  true  at  that 
time,  but  which  I  have  no  right  to  advert  to,  as 
the  marriage  act  forbids  any  proof  to  be  now  re^^ 
ceived,  to  show  that  St  Okwe^s  was  not  the  parish^ 
in  which  they  actually  resided.  In  fact,  I  repeat, 
the  whole  charge  of  fraud  goes  very  little,  if  at  all, 
on  this  evidence,  beyond  mere  non^ommunicatwru 
No  solicitations  were  employed,  no  measures,  as 
far  as  appears,  t«tken,  but  what  were  taken  at  his 
own  instance,  and  almost  personally  by  his  own 
act  I  am  not  entitled  to  say,  that  he  was  moved 
otherwise  than  by  his  own  impulse ;  and  if  so,  it  is' 
impossible  to  maintain  a  charge  of ,  active  con- 
spiracy y  and  that  being  excluded,  the  whole  is 
redueed  to  the  simple  question  of  the  due  or  false 
publication  of  the  banns; 

In  considering  that  question,  I  shall  not  deem  it 
necessary  to  enter  into  the  canonical  history  of 
banns,  previous  to  the  passing  of  the  Marriage  Act. 
It  has  become  in  some  measure  matter  of  and- 
quarian  learning,  at  least  in  this  part  of  the  island  ; 
and  is  not  unfamiliar  to  us  from  various  decisions, 
in  causes  where  it  has  been  properly  introduced. 
As  little  shall  I  think  it  necessary  to  enter  into 
any  minute  analysis  of  the  provisions  of  that  Act, 
which  are  still  more  familiar  to  us.  It  is  sufficient 
for  me  to  state  the  following  positions,  as  com- 
posing 
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■r  and  settled  parts  of  the  matrimoQial   sollitam  ». 


-mtry, — built  as  that  law  is  on  two 


Sullivan. 


ancient  canon  law,  and  modern  nth/uMigis. 

nns,  or  proclamation  of  intended 

'ce  published  in  the  Church  or 

parishes  where  the  parties 

^h  the  marriage  is  to  be 

%  being  notifications 

^ V'  **t  indicate  the  parties 

aI  names  and  parish  resi^ 
,  derived^  as  I  have  described, 
uoes,  in  terms  or  in  effect,  require 
^ulars,  but  under  difierent  sanctions, 
acription  of  residence  is,  by  a  particular 
^  of  the  modem  Marriage  Act,  rendered  a 
^ere  impedimentum  impeditivum, — imposing  on  the 
clergyman,  if  the  fact  be  known  to  him^  the  duty 
of  not  proceeding  with    the  marriage,  but  not 
invalidating  the  ceremony  if  once  performed.  The 
publication  of  false  names  is  different,  though  no 
9ttch  difference  is  marked  in  that  statute;  it  fprms 
an  impediiifientum  dhrimens,  invalidating  the  mar- 
riage in  toto;   and  this   arising    from  the  very 
nature  of  the  thing,  and  the  intent  and  use  of  the 
publication. 

The  Court  has  had  occasion  to  observe^  that  it 
may,  in  some  cases,  be  difficult  to  say  what  are  the 
true  names,  particularly  in  the  case  of  illegitimate 
children.  They  have  no  proper  surname  but  what 
they  acquire  by  repute ;  though  it  is  a  well  known 
practice,  which  obtains  in  many  instances,  to  give 
them  the  surname  of  the  mother,  whose  children 
they  certainly  are,  whoever  be  their  father.  How- 
ever, if  they  are  much  tossed  about  in  the  world, 
in  a  great  variety  of  obscure  fortunes,  as  such  per- 
sons 
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sbtLirAK  17.    9on^  frequently  are,  it  may  be  difficult  td  say  for 
iLTTAN.     ^jgj^jj   vfhtA   name    they  have    permatietitly  AC- 


ifhJmeisis.  quired,  as  was  the  case  in  Wakefield  v.  WakeJietdJ* 
In  general  it  may  be  said,  that  whete  there  is  a 
.  n^ltie  of  baptism  and  a  native  surname,  those  are 
the  trtie  names;  unless  they  have  beeti  over-ridden 
by  the  use  of  other  names  assumed  aild  generally 
accredited. 

Variations  of  the  names  of  parties  sometime^ 
occur  in  barins.  If  they  are  toial^  the  rule  of  law 
rejecting  them  cannot  be  doubtful,  ft  never  can 
be  contended,  that  such  names  caii  be  deemed  true 
designations ;  nor  could  one  have  supposed,  that 
such  names  could  haVe  beeri  used,  but  for  the  pur-* 
^ses  of  gross  fraud;  if  the  case  of  "^^Math&r  against 
Neigh  f"  had  not  occurred,  in  which  the  womanv 
frorti  a  mere  idle  and  roitiantic  frolic,  insisted  orr 
having  her  Banns  put  up  in  the  name  of  I^Tr/^A/,  to 
Which  she  had  no  sort  of  pretension.  Sbch  apiiB- 
licktSon,  whether  fraudidently  intended  or  noli 
cfperates  as  ajhaudy  and  is  therefore  held  to  iiivafi^ 
date  a  marriage. 

Bat,  besides  total  DdHattons,  there  may  heparHdi 
iXtHcttionSy  GfdiJffhrentdkgreeSyJirorn  different  causes^ 
and  with  different  effects.  The  Court  is,  certainly; 
riot  to  encourage  a  dangerous  laxity ;  neither  is  it 
to  <Ssturb  honest  marriages  by  a  pedattf  ic  strict- 
ness. Variations  rtay  consist  in  the  alteration  oF 
one  letter  only,  a*  it  did  in  DoMn/ns  for  Dohbgnti 
iii  more  than  one,  a»  tVidMeri^t  for  Mediaikh^ 
crt>ft%  ;  in  the  SQ|)pression  of  a  naxrie,  where  there^ 
are  more  than  two,  as  WMaihFmget  for  WiS&dtrH 


*  Vol.  i.  p.  394,  f  Consist.  10th  JuZy  1807. 

%  Consist.  26th  January  1  ffl3.      §  Supra,  p.  207. 

Peter 
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Peter  P&ugBt*  ;  ifi  the  addition  of  a  name,,  where    suxlita]*  ». 
there  are  only  two  known,  as  m  the  present  case ; 


And  m  those  of  ^Heffkr  against  Hejfferi^*^  "  Tree  nth  Jimeieifc 

against  Quint**  and   **  Bobbin  agmnst  C&meck*^ 

Such  variety  may  aiise  not  only  from  fraud,  hut 

from  negligence^   accidenl^  error  from  unsettled 

ortliography^  or  otiier  causes  consistent  with  ho^ 

nesty  of  purpose.    They  may  disguise  the  name» 

and  confound  the  identity,  nearly  as  much  as  a 

total  variation  would  do,  in  which  case  the  vanap> 

tion  b  for  the  very  same  reason  fatal,  from  what^ 

ever  caisse  it  arises*    Where  it  does  not  sa  mani^ 

festly  deceive,  it  is  open  to  explanation,  if  it  can 

be  given*    If  the  explanaticm  oflfiayred  implies  frauds 

that  fcaud  will  decide  any  dbuht  concerfiang  the 

sufficiency  of  the  name  to  di^uise  the  party. .  The 

Court  wuQ«  certainly^  hold  against  thie  party,  that 

what  he  intended  to  be  suffideRt  to  disguise  the 


'  >  I 


*  Vid.  supra,  p.  142. 

t  In  Heffer  v.  Hepr,  Consist.  I7tb  itffly  181U  an  objectiotrwas 
t^en  to  tbe  admtssioir  of « l»el,  id  a  »«it  ftp  tHerwIitutiM  of 
conjugal  ngjhtsv  broufl^  by^  t\»  wifie,  ott  the  ground^  that*  At 
co^  of  the  pariak  r«§pBter,  wbioh  was  exhibited,  stated  *<  that 
*'  Qeorgfi  Refer  voAJnna  Sophia  CoUe^  were  married  ;*'  and  that 
ibe  true  name  of  the  woman  being  Anna  CoUey,  there  was  a  fals^ 
publication  of  banns,  (a)— In  Treev,  Qithf,  2lHh  Mtiy  1812,  onexjf  W  ©"JJ^J^^jJ- 
the  articles  of  the  Ubd  (m  a  suit  for  nullity  df  manriage,  brought  ^^  '^  ^ 
by  the  fcther  of  a  mbor,)  pleiadedi  tha*  the»  wcfmto  ww  bapfcia^  nounced  valid. 
by:  the  name  of  Jtfartfcfl,  and  that  she  was  known  by  no  other ; 
and  that  the  banns  were  published  in  the  name  of  Martha  Ca-    - 
roline.— In  Dobhifn  v.  Corneck  {supra),  the  real  name  of  the'nftau 
was  W^iam  if  «gi«M«  Do66yn,  and  of  the  woman,  MarMfrCorWc^^ 

but'  tbte  baftiia  we#e  published  in  the  namct  of  JV.  A*  JOMAym 
jaad  Maria jniiHppii€bmedk.--In  these  two  cases,  the  Court  over- 
jakd  the  obj^otion  to  the  admissibility  of  the  libel,  on  the  effect 
of  the  variation  alleged,  so  far  as  to  admit  the  case  to  proof,  but 
not-determining  on  the  effect  of  the  variations  assigned.  It  does 
not  appear;  however  that  any  furth^  p»«w«e*iig8  w«r*  haAlo 
th^in. 

namesy 
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svLLiwAu  V.  names^  shall  be  so  considered  at  least  as  against 
,    '"''''^^  '    him.     Ha  can  have  no  right  to  complain^  that  too 


ii^jwne  1618.  strong  an  effect  is  given  to  his  act,  when  he  himself 

intended  it  should  produce  that  effect  But  if  the 
explanation  refers  itself  to  causes  perfectly  inno- 
cent, and  if  it  be  supported  by  credible  testimony, 
overcoming  all  the  objections  that  may  be  applied 
against  its  truth,  the  Court  will  decide  for  the  ex- 
planation, and  against  the  sufficiency  of  the  varia^ 
tion  to  operate  as  a  disguise,  where  no  such  effect 
was^  intended.  If  the  explanation  should  leave  the 
matter  doubtful,  then  evidence  of  general  fraud 
intended  may  be  let  in,  to  decide  what  is  left  un- 
decided on  the  explanation.  But  the  only  false- 
hood that  can  be  shown  in  the  first  place  is  the 
falsehood,  at  least  the  insufficiency,  of  the  explana- 
tion itself;  for,  till,  that  falsehood  or  insufficiency 
is  shown,  there  is  no  admission 'for  evidence  of  any 
matter  besides. 

It  is  only  by  virtue  of  pleading,  that  there  was  a 
false  publication  of  banns,  that  you,  are  admitted 
to  bring  your  case  at  all  before  the  Court ;  or  that 
the  Court  is  authorized  to  receive  it.  The  Court 
could  not  receive  a  libel  which  stated  all  the  other 
circumstances  of  fraud  here  imputed,  unless  upon 
the  allegation,  that  there  was  such  a  ialse  publica- 
tion :  and  if  it  be  shown,  that  there  was  no  such 
false  publication,  no  evidence,  appljdng  to  the  other 
falsehoods  imputed  to  the  transaction,  can  be  re- 
ceived. You  may  have  pleaded  historically,  and 
provisionally  in  your  libel,  that  such  other  frauds 
existed  in  the  case ;  but  you  cannot  originally  use 
that  evidence  in  any  manner  to  impeach  the  pub- 
lication. It  would  be  the  most  circular  of  all  aigu- 
ments  tp  say,  that  the  falsehood  in  the  publication 

leto 
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leter  ift  tlie  evidence  and  th6n  that  this  evidenee    ^wwa^  t. 
prov€8  the  ftlsehiood  of  the  priblicntion.    Fwm  all    ^"^'''^^''- . 
the  csMBf  therefore,  I  take  the  dootrihe  to  be,  tiurt;  u^jum  i8i». 
whcffever  thd  diagiusing  efiect  of  the  variation  doe8> 
not  apji^ar  on*  die  ver^rface  of  the  i&aatie^  it  is  opea 
to  explanation  calculated  to  shew,  that  the  party  has 
not  forfeited  his  right  by  idiatis  neither  shown  to  bif^ 
nor  too/Mraii^as'al&aud^^tfa&t,  if  no  explanation  is 
oflked^  the  Court  mky  generally  tfondade  against 
the  bonajides  of  thievariation-^ttkty  if  beidgoflfered^^ 
it  fidly  and  sati^MStorily  protects  the  variattbn  irbm' 
afl  in^^utktion  of  fhnsd^  the  publication  is  to  be  re- 
cog>nised  as  a  due  pnbhcatidn,  has  all  the  anthotity 
of  such,  and  yea  can  brin^  no  evidetice  of  any 
otb^  fraud  connected  with  the  mafrii^,  excqit 
such  as  yoa  would  baVe  brought  in  a  marriage, 
where  the  pnUicatiofi  had  passed  in  the  most 
orderly  and  regular  manner.   The  falsehood  of  the 
plidMfcditim  is  the  whole  of  th^  case;  — ^^ prove  that, 
mid  every  thing  is  proved :  -^without  it  nothing. 
Isr  diis  then  a  case  in  which  it  appears  deadly, 
on  the  face  of  the  publication,  that  the  vdris&tttiii 
entirely  confimtids  the  idi&tity  ?    I  thitfk,  clearly 
not.    I  caotfiot  consider,  that  the  merb  appearance 
of  the  name  of  Holmes  could  have  any  such,  effect 
Upen  strainers  who  did  not  know  the  parties,  it  of 
course  could  have  no  efifect'  at  all.    To  persons 
who  were  intimate  with  her,  it  would  be  most 
pfbbabiy  kndwn,  that   the   mother's  name  waa* 
Hobnes:    thereiaQref   they    could    not    be   mudi 
stsrtled  €ir  misled.    Tor  those  who  were  not  inti- 
ixiaie,  it  would  naturaUy  occur  that  it  was  a  dor«-. 
nvant  name,  dne  which  she  did  not  commonly 
bring  forward ;  as  occunrs  in  a  thousand  instances; 
for  nothiiig  is  mart  familiar  to  us  than  dormant 
VOL.  II.  s  names. 
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^s^7^IJ'    ^*o*®8.    Indeed  very  few  persons  who  have  three 
I  names^  have  more  than  two  in  every*day  use.    If 


nth  June  1818.  ^^j  have  a  third  name,  whether  of  baptism,  or  a 

surname,  it  seldom  occurs  in  writing  otherwise  than 
as  a  mere  initial  flourish ;  in  common  parlance  it 
is  usually  quite  extinct  The  case  oiPauget  was, 
that  he  was  called  WVUam  in  the  banns,  which 
was  really  one  of  his  three  names,  but  that  he  was 
known  only  by  the  name  oi  Peter ^  which  was  the 
only  one  .  by  which  he  was  generally  known.  In 
higher  families,  where  two  surnames  are  possessed, 
the  christian  name  is  often  omitted,  as  in  fFettesley 
Pole  and  the  like.  It  is  seldom,  except  on  formal 
occasions,  that  the  whole  array  of  names  is  brought 
into  use,*  or  indeed  any  names  more  than  two. 
When  the  singularity  too  of  the  name  oiOldacre  is 
considered  (and  the  Court  must  advert  to  all  the 
circumstances,  small  as  well  as  great),  I  cannot 
think  that  the  name  oi  Maria  Holmes  Oldacre^  used 
on  a  very  formal  and  solemn  occasion,  could  mis- 
lead any  person  with  respect  to  the  identity  of 
Maria  Oldacre. 

Then  the  next  question  is,  did  thia  variation 
originate  in  fraud,  or  in  what  else  ?  For  I  admit 
that  the  party  using  it  is  bound  to  explain  it, 
and  to  support  the  explanation  by  proper  evi- 
dence against  all  fair  objections.  The  explana- 
tion here  ofiered  is,  that  she  was  bom  before 
the  marriage  of  her  parents;  that  her  mother's 
maiden  namie  was  Hohnes :  that  she  had  al- 
ways borne  the  name  oi  Oldacre  only,  until  her 
own  marriage  was  in  agitation;  but  when  she 
came  to  this  solemn  act  —  an  act  that  was  very 
likely. to  be  scrutinized,  and  which  her  parents 
naturally  thought,  if  it  was  done  at  all,  should  be 

1 4  done 
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done  in  a  valid    and  efiectual   manner  —  theVi    9vLLivAff«. 

J  I  ■     .  .  .  Sullivan. 

under  a  common  but  very  erroneous  impression     - 
that  she   was  legally  entitled    to    her  mother's  "t^«'»»«i sis- 
maiden  name,  advised   her  to  prefix  Holmes  to 
Oidacre.     In  truth,  it  is  this  mistake  of  theirs 
which  has  occasioned  the  whole  of  the   present 
question. 

No  man  can  say  that  this  explanation  is  not  pro* 
bable  enough  in  itself  It  is  a  most  natural  solution 
of  the  fact ;  and  the  circumstances  on  which  it  is 
founded,  are  proved  in  a  way  that  compels  the 
belief  of  Mr.  Sullivan  himself  in  his  answers,  for  I 
have  looked  into  those  answers,  and  I  find  that  ' 
Mr.  Sullivan  admits  upon  his  oath,  that  he  believes 
them  to  be  true.  That  she  was  the  illegitimate 
child  of  Thomas  Oidacre  and  Amelia  Holmes — that 
she  was  bom  four  months  before  they  repaired  this 
misfortune  by  marriage — that  she  was  baptized  as 
the  legitimate  child  of  Mr.  and  Mrs.  Oidacre,  and 
brought  up  under  that  character  and  name  —  all 
these  admitted  facts  lay  the  most  natural  foun- 
dation m  the  world  for  the  only  other  fact  that 
follows,  and  which  is  very  sufficiently  proved  by 
two  witnesses  —  that  she  was  advised  to  use  the 
name  of  Holmes  in  the  pubUcation  of  banns,  as 
most  properly  belonging  to  her.  It  is  very  true, 
that  she  never  had  used  the  name  of  Holmes;  in 
all  probability  she  did  not  know  that  it  belonged 
in  any  way  to  her.  Even  if  she  had  known  it,  she 
probably  would  not  have  used  it  on  any  ordinary 
occasion,  as  it  might  have  led  to  the  necessity  of 
unpleasant  explanations.  She  herself  was  a  minor, 
and  could  have  had  no  occasion  before  to  execute 
any  formal  instrument  that  required  precision. 
Therefore  no  improbability  arises  from    her  not 

s2  having 
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soLLFVAw  p.    having  ordinarily  used  the  name  before :  and  there 

Sullivan.        ^  ^  ^ 

IS  the  highest  probability,  that,  in  order  to  secure 


iith/imei8i8.  such  a  marriage,  she  should  have  been  honestly 

advised  by  her  parents  to  use  the  name,  on  this 
occasion,  as  legdly  belonging  to  her. 

Now,  what  is  to  be  opposed  to  the  ftcts  and  pi*o- 
babilities  which  constitute  this  explanatioti  ?  Sur- 
mises merely.  That  it  must  have  deen  dbne  to 
conceal  the  marriage  from  Mr.  StUUvan^  the  father, 
—  that  other  parts  of  the  transaction  show  a  frau- 
dulent intention  —  and  that  these  other  frauds  are 
to  be  transferred  over  to  the  publication  of  banns. 
But  they  do  not  break  in  upon  any  one  fact  on 
which  the  explanation  rests;  they  leave  every 
thing  in  it  quite  untouched.  It  stands  perfectly 
good,  as  far  as  any  thing  can  apply  immediately  to 
it ;  and,  therefore,  it  is  to  be  falsified  aliunde,  by 
evidence  which  could  not  be  admitted  at  all,  but 
on  the  antecedent  proof  of  the  falsehood  of  this 
very  explanation.  If  this  could  be  admitted, 
hardly  a  case  would  escape  in  which  the  slightest 
and  most  immaterial  variation  could  be  found ;  for 
you  have  nothing  to  do  but  to  scrutinize  the  whole 
of  the  courtship,  to  find  out  something  which  you 
can  colour  as  fraud,  and  then  apply  that  to  dis- 
(bolour  the  variation.  It  is  argued,  that  whatever 
is  clandestine  is  fraudulent;  and  therefore,  in 
every  clandestine  marriage,  if  you  can  but  find 
out  a  flaw  in  the  banns,  be  it  ever  so  slight,  it  is 
enveloped  in  the  general  fraud,  with  which,  in 
truth  and  in  reason,  it  has  nothing  to  do ;  and 
tiiat  flaw  shall  enable  you  to  set  aside  a  marriage, 
which  the  whole  body  of  fraud  by  itself  would  not 
even  entitle  you  to  question. 

In 
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lo  4;he  present  case,  the  Couueiel  are  compeUed   sullitan  «. 

to  admit  the  name  might  be  honesdy  used ;  that ^''^^^^' 

it  might  he  used  for  the  intent  described  in  the  uth/im«iQu. 
explanation  i  but  they  say,  there  m^^be  likewise 
a.  fraudnlent  intent    Why  ^dopt  this  double  pur- 
pose gi:atuitausly,  if  the  first  purpose  is  i|uite 
adequate  ?  If  there  was  even  a  hope  that  the  name 
thus  varied  might  excite  less  notice,  that  does  not 
laajce  it  fraudulent,  supposing  that  her  father  really 
believed,  tliat  the  name  belonged  properly  to  her« 
There  is  one  circumstance  decisive  in  my  mind, 
that  the  name  could  not  be  used  for  fraud.     Who 
was  to  he  concealed  upon  this  occasion?  Not 
Mwria  OldacrCf  but  John  Jtt^wtus  SulUsuan,  whose 
interests  his  father  had  to  protect.     What  would 
the  marriage  of  Maria  Oldacre,  or   of  Maria 
ffoknfs  Oldacre f  have  been  to  Mr.  John  Sullivan? 
{2ven  if  proclaimed  in  his  own  parish  church,  it 
would  not  have  troubled  hiopi,  for  he  did  not  know 
tbat  f  ucb  a  person  existed.  But  if  the  undisguised 
name  of  Jafm  Augustus  SiMvan  going  to  marry 
somebody,  he  knew  not  whom,  had  appeared,  what 
would  have  been  his  sensations  ?  The  fraud  then, 
if  any  had  been  intended,  would  have  nestled  there, 
in  a  partial  or  total  disguise  of  that  name ;  and 
the  mofje  so,  as  the  name  is  a  marked  one.    That 
would  have  been  the  startling  point.  Whose  name 
was  di^uised  in  Pougefs  case?  The  young  man's. 
Tk^y  ^st  have  been  bunglers  indeed  if  they  placed 
the  fratid,  not  in  the  name  which  required  to  be  con- 
cealed, but  in  that  which  needed  no  concealment. 
The  very  course  of  the    transaction,  therefore, 
entirely  repels  the  suspicion  of  fraud. 

Another  circumstance,  though  somewhat  slighter, 
deserves  notice.  It  is  quite  impossible,  but  that  Mr. 

s  3  John 
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svLuvAvv.   John  Augustus  SuUivan    must    have    thorcfughly 
1  known  wf^  this  name  was^  introduced ;  and  if  he 


luh/uMisis.  did,  it  must  probably^  have  come  out  by  some 

means  or  other,  either  in  his  letters  to  or  personal 
communications   with    his  father;    but  there  is 
nothing  to  authorize  a  belief  of  any  suggestion 
'  coming  from  him  of  improper  or  fraudulent  con- 
^  duct  touching  this  matter.     I  see  nothing  in  Mr. 

SulUvan^s  answers  that  leads  to  the  suspicion  of  any 
such  communication  from  his  son ;  and  if  such  a 
communication  had  been  so  made,  and  been  intro- 
duced into  a  regular  plea,  it  would  have  met  with 
the  most  decided  contradiction  from  her  father, 
whose  answers  upon  oath  utterly  disclaim  any  such 
imputation. 

Such  is  the  view  which  I  am  led  to  take  of  this 
case,  on  the  fullest  deliberation,  and  with  a  firm 
*  conviction  that  it  is  the  view  which  I  am  bound 
by  law  to  take.  I  am  not  insensible  of  the  pain 
which  the  judgment,  founded  upon  it,  may  inflict 
on  persons  entitled  to  high  respect  —  a  respect 
undiminished  by  any  thing  that  has  occurred  in 
this,  cause.  It  is  not  for  me  to  advise  those  per- 
sons :  their  own  good  sense,  and  their  own  feelings^ 
will  be  their  best  monitors.  If  my  opinion  does  not 
mislead  me,  the  knot  of  this  marriage  is  not  to  be 
untied  by  the  hand  of  the  law.  I  have,  therefore, 
only  to  pronounce  that  the  marriage  is  valid,  and 
to  dismiss  Mrs.  SulUvan  from  the  suit  which  has 
been  instituted  for  its  annulment 


Affirmed,  on  Appeal,  Arches,  16th  Jtme  I819« 
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LADY  HERBERT  ».  LORD  HERBERT. 

^HIS  was  a  case  for  the  restitution  of  conjugal   4(h/»^  1817. 
rights,  brought  by  the   Honourable  Octaoia  ao^.}^^^'' 
Herbert,  commonly  called  Lady  Herbert,  of  the  RMtitotkni  of 
parish  of  St.  Mafy-le-bone,  against  the  Honourable  v2u^  onT* 
Robert  Henry  Herbert,   commonly  called  Lord  ^^^Vpj^. 
Herbert,  on  a  marriage  alleged  to  have  been  cele-  "^  JfTJoL^ 
brated  between  them,  at  Palermo,  in  the  island 
and  kingdom  of  Sicibf. 

On  the  part  of  Lord  Herbert,  a  negative  issue 
was  given,  denying  the  marriage ;  and  as  the  mar- 
riage was  not  a  pubUc  and  regular  marriage,  it  was 
the  object  of  the  proceedings  to  prove  the  fact, 
and  the  validity  of  the  marriage  that  had  passed 
between  them,  by  the  law  of  Sicily. 

After  the  usual  monition  had  been  returned, 
and  no  appearance  given,  a  compulsory  citation, 
vns  et  modis,  was  issued,  containing  the  decree 
to  see  proceedings;  a  libel  in  pcenam  was  then 
about  to  be  read,  when  the  proctor  asserted,  that 
he  gave  an  appearance,  under  protestation  to  the 
jurisdiction  of  the  Court,  on  the  ground,  that  the 
house,  at  which  the  citation  had  been  served,  did 
not  belong  to  Lord  Herbert  at  that  time. 

The  Court  was  disposed  to  overrule  this  applica^ 
tion ;  when  Dr.  Arnold  and  Dr.  Swabey,  on  the  part 
of  Lord  Herbert,  submitted,  that  he  was  entitled  to 
be  heard,  on  the  authority  of  the  case  oiBullerv. 
Dolben,  Arches,  17^6,  in  which  there  was  an  ap- 
pearance under  protest,  and  Sir  George  Hay  over- 
ruled the  protest,  the  part]^  not  being  ready,  and 

s  4  the 


j|g4  CA^  PEIERBONED  IM 

HatsBBT  •.    the  excuse  frivolous  i—on  appeal  to  the  Court  of 
'"*^^'     Delegates,  it  was  held,  that  the  party  ought  not  to 

^^^"tllir  ^^  Pr^d^ded  from  being  heard. 
4oApr.r^'^      The  Cbi^^  said— That,  in  deference  to   that 

authority.  It  would  not  refuse  to  hear  Lord  Her^ 

bertf  though  the  oMittetr  of  fact,  npw  wgge^t^d, 
being  m  contradiction  of  the  fact  on  which'  the 
decree  'ms  etmo^  had  issued,  ought  to  biiye  been 
brought  forward  on  affidavit ;  ihst  there  wt»  Ihe 
appearance  of  delay  oa  the  part  of  Lord  Uerkrt, 
and  it  would  be  the  duty  Cff  the  Court  to  prevent 
lady  Herbert  from  receiving  any  prejudice.  It 
would,  therefore,  permit  the  witnesaes  to  be  exa- 
mmed,  de  bene  esse^  during  the  long  vacation. 

Dr.  Arnold  and  Dr.  Smabejf  ^uggested^  that  what 
was  done  before  the  party  appeared  would  he  a 
nullity.  The  Cwrt  thqu^iit.  It  was  comp^x^  to 
direct  the  witnesses  to  he  examined*  u  It  had  in- 
timated ;  though  the  libel  ^9^  not  admittodt  and 
the  husband  had  appealed  under  protestation. 

From  this  aentenoe  an  appeal  was  institttted  in 
the  Court  G^  Arches :  but  on  a  caveat  being  en- 
tered against  the  issuing  of  the  inbibit{9n»  the 
cause  wa»  argued  in  the  Court  of  Arches  <»  that 
point**  when  the  Court  directed  th^  inhibiticii  not 


*k^ 


■^*" 


*  Arches,  3d  Nof^.  1817.  On  c^bjectiop  to  this  proceedius,  on 
the  part  of  Lord  Herbert  th«  Coiirt  held,  that  It  h^  n  discre- 
tionary power  for  granting  inhibition  for  purposes  of  justice^ 
under  particular  dreumstances,  althpiigk  It  wouki  be  estremely 
jn^uct^t  ^  interfere  witli  tl^e  ^iiianr  eoMnse  rf  fwe^  ^d 
relied  pn  the  provisjons  of  the  96th  aqd  97.t^  Cfuiops  to  tjb^t 
effect.  Qo  reference  to  what  had  passed  in  the  Consistory 
Court,  the  Court  held,  that  the  Judge  was  competent  to  order 
4ie  enuMfttioii  of  witnesses  to  proceed,  de  bene  ewe,  on  the 
IH>el,  as  had  been  directed  by  ti^^  Court  l^elow;  and*  oa  ftaAfr 
d^scus^c^  of  t^  ^ts,  ^8t^i^  tli^  a,rg^  $pd  dfiscmd  t^ 
inhibition  not  to  issue. 

to 
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LADY  HERBERT  v.  LORD  HERBERT. 

'J'HIS  was  a  suit  for  restitution  of  conjugal  rights,  4th  Jui^.  isn. 

brought  by  the  Hon.  Octavia  Herbert^   com-  aoduip-}'***' 
monly  called  Lady  Herbert^    of  the  Parish  of  validity  rf» 
St  Mary'Ie-^bone^  against  the  Hon.  Robert  Henry  SJI^k  S!t- 
Htrberty   commonly   called   Lord  Herbert,   on  a  Seu^^^y, 
marriage  alleged  to  have  been  celebrated  between  «tt>>i«i>«*' 
them,  at  Palermo,  in  the  island  and  kingdom  of 
Sicily  :  Afler  the  proceedings,  stated  below,  on  the 
part  of  Lord  Herbert,  a  general  negative  issue  was 
given  to  the  libel,  thereby  denying  the  marriage ; 
and  as  it  was  not  a  public  and  regular  marriage,  it 
was  the  object  of  the  proceedings  to  prove  the 
fact,  and  the  validity  of  the  marriage  by  the  law 
oi  Sicily. 

When  the  usual  citation  had  been  returned,  with 
certificate  that  the  party  was  nqt  found  to  be 
served,  &c.  a  further  citation  viis  et  modis,  was 
issued,  and  returned,  and  a  decree  obtained  calling 
on  the  party  to  appear,  and  see  proceedings,  with 
intimation  that  the  court  would  proceed  on  non- 
appearance :  a  libel  was  then  offered,  and  was 
about  to  be  i^^Ain  pcenam,  when  a  proctor  assert- 
ed, that  he  gave  an  appearance,  under  protestation 
to  the  jurisdiction  of  the  Court,  on  the  ground,  that 
the  house,  at  which  the  citation  had  been  served, 
did  not  belong  to  Lord  Herbert  at  that  time,  &c. 

The  Court  was  disposed  to  overrule  this  applica* 
tion ;  when  Dr.  Arnold  and  Dr.  Swabey,  on  the  part 
of  Lord  Herbert,  submitted,  that  he  was  entitled  to 
be  heard,  on  the  authority  of  the  case  of  Buller  v. 
Dolffen,  Arches,  1756,  in  which  there  was  an  ap- 
pearance  under  protest,  and  Sir  George  Hay  over- 
ruled the  protest,  the  party  not  being  ready,  and 
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HcRBBKT  o.    the  excuse  frivolous ;  -^on  appeal  to  the  Court  of 


Hbrbbht. 


Delegates,  it  was  held,  that  the  party  ought  not  ta 

^1^%^^^^'  be  precluded  from  being  heard. 

9Qiihj4p.f^^^^'  The  Court  said — That  in  deference  to  that  au- 
thority, It  would  not  refuse  to  hear  Lord  Herbert, 
though  the  matter  of  fact,  now  suggested,  being  in 
contradiction  of  the  fact  on  which  the  citation  viis 
et  modis  had  issued,  ought  to  have  been  brought 
forward  on  affidavit ;  that  there  was  the  appearance 
of  delay  on  the  part  of  Lord  Herbert^  and  it  would 
be  the  duty  of  the  Court  to  prevent  Lady  Herbert 
from  receiving  any  prejudice.  It  would,  therefore, 
permit  the  witnesses  to  be  examined,  de  bene  esse, 
during  the  long  vacation.  Dr.  Arnold  and  Dr. 
Swabey  suggested,  that  what  was  done  before  the 
party  appeared  would  be  a  nullity.  The  Court 
thought.  It  was  competent  to  direct  the  witnesses 
to  be  examined,  as  It  had  intimated ;  though  the 
libel  was  not  admitted,  and  the  husband  had  ap- 
:  peared  under  protestation. 

From  this  decree  there  was  an  appeal  to  the 
Court  of  Arches :  but  a  caveat  having  been  entered 
against  the  issuing  of  the  inhibition,  the  case  was 
sd  iviw.1817.  argued  in  the  Court  of  Arches  on  that  point,  when 
the  Court  held,  that  It  had  a  discretionary  power 
in  granting  inhibition,  for  purposes  of  justice,  under 
particular  circumstances,  although  It  would  be  ex- 
tremely reluctant  to  interfere  with. the  ordinary 
course  of  appeals,  and  relied  on  the  provisions  of 
the  96th  and  97th  Canons  to  that  effect  On  re- 
fereuce  to  whatliad  passed  in  the  Consistory  Court, 
the  Court  held,  that  the  Judge  was  competent  to 
order  the  examination  of  witnesses  to  proceed,  de 
bene  esse,  on  the  libel,  as  had  been  directed  in  the 
Court  below  j  and  on  further  discussion  of  the  facts, 
sustained  thex^aveat,  and  directed  the  inhibition  not 

to 


r 


,   llie  proceedings  ^!F(eie^«ii.e(NatiBVI«di9 


iJie  Coosiftoiy  Court  j  imd  the  evidence  kavmg 

tie^  token,  by  copuviwion,  in  Skiif :  an  the  ^  9f  4*  4^  uir. 

February  1«19,  an  plgection  w«9  tftkjen  to  the  ferm,  ,0  S".}  *«»• 

in  which  the  ex»nnn»tion»  h«d  been  there  cqn- 

duoted,  piincipfilly  on  i^e  ground,  that  the  dir-e$- 

Hohs  from  tlM»  lQoi4rt  were  **  vifit^y  »nd  dlU- 

f^  fS^eAy  to  fii>n4ne ;"  and  i^t  the  e»«waMt- 

tions  had  not  been  tafcen  «0pr«%  hnt  in  i^e  piie- 

senfie  of  Dcm  CSntw^o  G^^fo,  the  suh^titxte  of  ^ 

^octor  fcf  Lady  Herksrt.    To  this  it  was  i^lied* 

f*  That  the  iieqniaition  im  e^^ecnted*  in  evfiiy 

f  <  ceepect,  in  enti^^  confcnnity  wi<th  the  nib^stia^ 

f*  Usn  at  Fttkrmot  and  aococdwig  to  ^^  bpt 

«*  nnderatanding  of  t^e  teian»  tlMsreof.^* 

Sir  l^fifot^  i^ce^.<!r>The  pre9f;nt  qnesticKi  ^^^U^  ad  a».  uig. 
i^tp  an  objection  to  tho  lef^rn,  m^e  to  a  r^i^^ti^n 
fpr  e^aminatioQ  of  ^tne«^9  abi'-984 ;  *ff4  i<r  i<> 

fiflpduded,  that  enongh  appears,  pn  ihf  fapft  #  tt^P 
rf^^vim,  and  on  the  profo^  {^cpinpanyiag  ^i  tp  v 

Induoe  im  to  ^Papih  att  ^e  {NfOfBefdings  ufider  the 
^^uiintiom  wi^out  80  mitch  #  in^|))ecting  tha  4f>- 

pQsitiona.  vMler  the  Uaf^  ^  time  thait  this  c«^ 
hi^  been  4fa«n4^  awl  f>ftey  the  v^ioijis  obstryp- 

^^e^  which  bP^e  f^  loi^  prevented  its  being 
i»f»ugbt  tp  a  pipue,  t^  Cpj^irt  wwld  gr^t^y  regret 

being  under  the  pepes^ity  pf  p|3otW5tilH5  H  ?tUl 
fiiith^*  by  acceding  to  the  prayer  ^hiqh  is  now 
nmde.    HoweYPr^  if  the  objection  b^  of  sufficient 

weight*  the  Comt  will  be  bQun4  tp  apt  ajcpprd- 
ingly. 

The  ^9e  tuxQS  on  a  ipfgrriag^  alleged  to  have  . 
Iieen  cp«tr5^rt^4  bptflfeen  <^  n9^ie  pers^s,  in 

the 
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HusBftT  9.  the  kingdom  of  Sicily;  and  great  part  of  the  evi^ 
'  dence  being  to  be  sought  there,  it  became  neces- 
4thJufy  1817.  sary,  according  to  the  practice  of  this  Court,  to 
90  Apr. P^^^  take  out  a  requisition  for  the  examination  of  wit- 
nesses. This  instrument  therefore  issued.  It  was 
couched  in  th^  usual  terms,  and  addressed  to 
his  Britannic  Majesty's  Consul  General  in  the 
Kingdom  of  Sicify,  and  to  the  civil  and  ecclesias- 
tical magistrates  of  that  country  generally.  The 
Consul  accepted  the  requisition,  and  so  did  a 
Judge  of  the  Supreme  Court  of  Judicature  in  the 
island ;  and  they  appear  to  have  proceeded  with 
great  deliberation  in  the  business,  having  occupied 
several  days  in  the  examinations,  which  are  trans- 
mitted to  this  Court,  with  a  formal  return  or  cer- 
tificate of  the  execution  of  the  commission. 

Several  objections  appear  to  have  been  taken  in 
Sicib/y  but  these  are  all  dismissed,  as  irrelevant  and 
immaterial  here,  one  only  excepted ;  namely,  that 
the  examination  was  not  conducted  accorcUng  to 
the  tenor  of  the  requisition.  It  is  urged,  that  the 
execution  of  the  instrument  ought  not  to  have 
taken  a  wider  latitude,  than  the  instrument  itself 
authorized  and  directed  to  be  taken;  that  by 
the  tenor  of  the  commission,  the  witnesses  should 
have  been  examined  secretly ;  but  that  the  fact 
was  not  so ;  for  that  one  Signer  Galh,  the  person 
who  acted  in  Sicib/  as  the  substitute  of  Lady 
Herberts  proctor,  was  present  at  the  examina- 
tions ;  and  that  this  is  such,  and  so  important  a 
deviation  from  the  tenor  of  the  requisition^  as  to 
vitiate  all  the  proceedings  which  have  been  had 
under  it.  On  the  other  hand,  it  is  not  denied,  that 
some  error  has  crept  into  the  execution  of  the  com- 
mission, but  it  is  said  to  be  unintentional  in  its 

origin^ 
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origiD,  and  trivial  in  its  effect.     Certainly,  if  the    Herbert  v. 
Court  saw  any  reason  to  apprehend,  that  an  error,     Herbert. 
in  the  execution  of  the  power  delegated  to  the  4th  juUf  J817. 
authorities  in  Sidbfy  was  likely  to  lead  to  important  f^^f"].  |i8i9. 
consequences  in  the  ultimate  result  of  the  suit.  It 
would  use  every  precaution  against  those  conse- 
quences ;  but  if  the  irregularity  has  arisen  from 
the  mere  mistake  of  a  word,  easily  misconceived, 
in  the  requisition,  the  Court  would  depart  firoin  its  ' 

duty,  if  It  did  not,  at  least,  inspect  the  depositions, 
and  see  whether  that  irregularity  had  really  led  to 
the  consequences  suggested.  The  requisition 
directs,  that  the  witnesses  should  be  examined 
secrelhf.  Such  is  the  general  rule  both  of  the  civil 
and  canon  law.  Our  own  municipal  law  adopts  a 
different  mode  of  proceeding,  by  wvd  voce  exami- 
nation of  witnesses  in  open  Court ;  but  the  former 
mode  is  not  only  practised  in  the  Ecclesiastical 
Courts  of  this  country,  but  in  the  tribunals  of  kll 
those  countries,  where  the  ancient  civil  and  canon 
law  has  been  received  in  practice. 

It  must  be  observed,  however,  that  the  secrecy^ 
prescribed  by  the  general  rule,  is  very  much  varied 
by  local  regulations :  the  original  law  is  modified  in 
difierent  countries.    Strictly,  and  originally,  the 
witness  was-examined  by  the  Judge  himself,  taking 
to  his  assistance  a  notary  to  reduce  the  deposition 
into  writing,  but  no  one  else  being  present.  Here^ 
in  the  Ecclesiastical  Courts  of  this  country,  the 
examinations  are  taken  by  a  practitioner,  who 
represents  the  judge,  a  notary,  who  reduces  the 
deposition,  and  who  remains  quite  alone  with  the 
witness.    In  the  present  ca^e,  the  execution  of  the 
commission,  in  Sicily y  was  effected  in  a  more  dig- 
nified manner,  so  far  as  regards  the  persons  who 

took 


HBMKitT9.    took  the  examiiiation.    The  Courts  tfaorefonf,  ku 

"^'''"^'    9Cone  AMurity,  from  tbe  $M»iii,  diameter,  and 

ddM!  1  ^^'^*  foaetioos  (^  ^e  Caiiuiiissiofien,  that  there  mu  so 

»o  V/^^^  intentipnal  in^ubu^ity*    I  nmtt  adiuut,  that»  sup^ 

{iDQiiig  the  ivQcd  wwU^t  in  the  neqiimtion^  had 
been  weU  underatood  by  theCopumaaionen,  in  the 
amse  {^eja  to  it  in  ixqir  praciticey  they  ought  to 
haiice  executed  it  aocordtng  to  tiie  law  from  whiob 
they  received  this  delegated  aiitharity  ( iot,  hawng 
accepted  aaeh  a  delegaticm  from  a  foreign  country, 
they  weie  not  to  aet  undw  it  in  a  manner  which  that 
law  eoqld  not  recognize  (  viA  it  is  not  adKcient  te 
aay^  tiaat  they  acted  according  to  the  law  of  Sicily. 
I  aocede,  however,  entirely  to  the  remark  of 
Laify  Herbert^  Counael,  that  the  word  ^eereUg^  la 
a  word,  u  seme  degree,  ambiguous;  ibr  there  are 
4^iip>rttnf  degrees  of  aeerecy  in  the  examinatioo  of 
witneaaes,  adc^Mted  in  differeat  countriea.    It  may 
be  eonaidered  aa  a  secret  examinatioii,  where  the 
peocecKng  is  mmiy  jasma  cUm^  with   cloaed 
doors,  the  public  being  excluded ;  but  the  partiea^ 
flr  their  nepreaentativea,  begung  pKaent ;  or  it  may 
be,  where  the  Judge  and  notary  oidy  aoe  present,  or 
where  the  notaiy  alone  acta  as  an  examiner.   Nbw, 
if  the  mode  in  Sicibfi%  to  proceed,  in  such  matteta, 
}anm  clausU^  the  Cmuni^skmers  might  well  con- 
strue the  word  secwHb/^  as  they  appear  actually  to 
have  done,  gtyiug  equal  permissioa  to  the  sub- 
stituted  prpctora  of  both  parties  to  he  proseuL 
Whether  it  might  not  he  advisable,  in  future  com- 
missions for  the  examiaation  of  witnesses  abroad, 
to  throw  in  some  explanatory  words,  specifyii^ 
the  sort  and  degree  of  secrecy  intended,  is    a 
question  wU^h  I  need  not  now  examine;   but 
as  this  commission  stands,  I  think  the  proceeding 

of 
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of  the  €6mnd^oner^  h$»  (ft^matedih  a  nibre misw  himmt  v. 

appfehensidn,  and  a  flrisa{)prchefiigi<»i  in  itself  mry    "^**'"^' 

natural  f  And  that  i<  affords  no  ground  wbaM;eyer  4th  Jui^  teij. 

fyr   suspicion    of  itttei^tional  irregukrky.    T^^^.j^^^^- 

iHi^ake  was   a  iniistdke  <m  M  sides.    The  snb^ 

^tuted  proctor  of  Lord  Herb&tt  did  »ot  under* 

stand  the  word  secrecy,  M  we  ^Hf^ly  it  in  practice^ 

In  his  protest  he  asserts^  thiet  he  himself  ougfab  to 

have  been  present,  and  to  hafve  been  iH-esent  alone^ 

which  would  have  been  equally  at  variance  with 

our  rule.    Where  all  parties  laboured  under  a 

Gfommon  error,  it  is  itAposSible  to  infer  ssay  im^ 

purity  in  the  proceeding ;  nor  do  I»  at  present,  see 

any  sufficient  reason  for  rejecting  the  evidence. 

The  Courts  therefore,  overrules  the  protest 

On  this  day,  the  cause  came  on  again  upon  the  aoth^flr.isigu 
merits,  when  it  was  argued  by  Dr.  Phittimare  and 
Dr.  Lushington,  on  the  part  of  Lady  Herbert^  and 
by  Dr.  Arnold  and  Dr.  Swahey^  on  the  part  of 
L*d  Herbert 

Judgment. 
Sir  WiUiam  Scott.  —  This  is  a  suit  brought  by 
the  Dowager  Princess  of  Btttera  of  Sicih/j  against 
Lord  Herbert^  both  of  the  persons  being  of  noble 
birth  and  rank  in  their  respective  countries,  drid' 
both  of  age  at  the  time  of  the  marriage,  and,  con- 
sequently, appearing  in  their  own  persons.  It 
appears,  that  Lord  Herbert  was  in  Siciljf  in  I8l4, 
and  was  introduced  to  the  family  of  the  Prince  of 
JSutera^  the  then  husband  of  this  Lady,  whose 
house  was  much  frequented  by  the  English  nobility 
and  gentry  there  resident.  Lord  Herbert  was  re- 
ceived by  them  both  with  peculiar  kindness  and 

hospi- 
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hospitality ;  and,  the  husbaad  dying  early  in  June 
of  that  year,  Jjord  Herbert  began  to  pay  particular 
4th  Jtt(y  1817*  attentions,  of  a  very  marked  nature,  to  the  Lady» 
5^^^;  j  1819.  in  her   widowhood.     Her    sister,  who    was   the 

Duchess  di  San  Giovanni^  speaks  to  meeting  him 
at  her  house,  when  he  opened  his  arms  to  salute 
her,  and  on  expressing  her  astonishment,  he 
replied,  ^^  that  he  thought  he  was  entitled  to  that  in- 
«  dulgence,ashewas  about  to  become  her  brotber- 
**  in-law/*  This  led  to  further  conversation,  in 
which  he  declared  his  eager  expectation  of  mar- 
riage, and  shewed  her  a  written  promise  to  that 
effect.  It  appears,  however,  that  some  friends  of 
the  Lady  entertained  doubts  as  to  the  propriety  of 
this  marriage;  as  one  of  the  witnesses  says,  that 
,  in  a  conversation  with  her,  he  advised  her  not  to 

marry,  as  it  might  not  be  altogether  suitable  to 
her;  but  observed,  at  the  same  time,  that  it  was  a 
point  for  herself  to  decide. 

The  intimacy  of  mutual  aflfection  continued  to  in- 
crease, with  strong  declarations  of  a  desire  to  marry, 
on  the  part  of  Ijyrd  Herbert;  and  on  the  lyth  of  ^t^ 
gust,  the  marriage  took  place,  certainly  not  conform* 
ably,  in  point  of  mere  ceremonial  regularity,  to  the 
matrimonial  rites  of  that  country ;  in  which,  as  in 
most  other  countries  oi Europe,  a  solemn  ceremonial 
is  appointed  to  be  observed.  But,  it  appears,  that 
the  Priest  of  the  Parish  was  sent  for,  and  that  two 
Servants  of  the  family  were  present;  and  that  the 
Lady,  and  Lord  fliprfcr^  in  their  presence,  declared 
themselves  to  be  husband  and  wife. — It  is  said,  in 
objection,  that  this  was  an  unsolemn  marriage, 
and  so  it  was ;  but  it  was  followed  up  by  all  die 
necessary  forms  of  registration,  and  by  other  acts ; 
and  nothing  was  left  undone  vby  which  the  fact 

could 
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could  be  established,  as  having  actually  taken  hubbktv. 
place. 


This  part  of  the  case  being  fully  proved,  the  4th  jui^  1817. 
only  question  which  remains^  is  respecting  the  va*  ao^p^.}^^*^- 
lidity  of  this  fact  of  marriage :  whether,  celebrated 
in  this  form,  it  is  invalid,  according  to  the  law  of 
the  country;  it  being  the  established  principle^ 
that  every  marriage  is  to  be  universally  recog- 
nized, which  is  valid  according  to  the  law  of  the 
country  in  which  it  was  had,  whatever  that  law 
might  be.  On  that  point,  witnesses  have  been 
examined  in  the  usual  way  of  proving  that  fact, 
by  the  judgments  of  the  professors  of  that  law*, 

producing 


*  The  eighth  ardde  of  the  libel  pleaded,  "  That,  by  the  laws, 
customs,  and  constitutioiia  prevaiting  throughout  the  wbole 
islaod  and  Idngdom  of  Skibf^  and  especially  by  the  decree  of 
**  the  Council  of  Trent,  A.  D.  1563,  which  is  received  and  obeyed 
as  law  at  Palermo,  and  throughout  all  SUihf,  and  which  was  in 
full  force  there  on  the  17th  August  181 4,  clandestine  marriages 
'*  are  held  to  be  yalid.^It  is  enacted,  that  the  mutual  and  free 
**  consent  of  the  parties  contracting  marriage,  expressed  and  de- 
'*  dared  in  the  presence  of  the  priest  of  the  parish  in  which  the 
"  parties,  or  one  of  them,  resides,  and  in  the  presence  of  two 
**  witnesses,  is  suffident  to  constitute  the  indissoluble  bond  of 
**  matrimony,  and  a  man  and  woman  thus  married,  are  held  to 
be  l^ally  united  in  wedlock ;  and  so  much  was  and  is  well 
known  to  the  Judges  and  advocates  and  lawyers  presiding  and 
practising  in  the  courts  of  law  at  Palermo,  or  other  places  in 
the  island  and  kingdom  of  Sidlff,  of  the  greatest  reputation  for 
their  skill  and  knowledge  in  the  laws  of  that  country,  and  is 
m  strict  conformity  with  the  exposition  of  the  law  of  marriages 
in  ihai^  Idngdom,  as  laid  down  in  the  writings  of  authors  of  the 
gOMlest  eminence  and  authority  on  that  subject." 
Ninth  — **  That  several  ordinances  have,  firora  time  to  time, 
*'  been  promulgated,  by  royal  authority,  Jn  Sicily,  which  affix  a 

"  civil 
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HtMOT ».    pi^»iii^iflg  <%e  law,  iAd  shesfritig  &at  it  is  tike 

""'"''^-     existing  law,  according  to  their  opinions.    They 

4th  jwy  1817.  st<^y'«(it6  grifeait  dintuictness  aUd  c(»ifidettce,  that 

•■^Vie**  the  Gouildl  oflYait  is  the  law  cfS^fyt  which 

r^mi^cid  1l)e  pt^etence  of  the  parish  priest  aiid  two 
^Mtnesiesr.  The  Court  has  the  depositions  of  four 
prolfe^Bors  of  the  kw^  declaring  that  ihey  have  no 
docibfr  whatever  of  the  vididity  of  k  marriage  sib  t^^ 
lebi^ated  as  this  is  proved  to  have  been;  and^ 
indeed,  the  coiftfsifel  here  have  1^  that,  on  this 
evidttice,  t^e  vididky  coidd  not  be  re£(isted; 

It  is  stitf cely  nedessaiy  to  ildvert  to  subsequeift 
circAfii&ltfincesr ;  btrt  tii^re  is  Chfe  correspondence  of 

the 


"  civil  punishnieiftt  on  peraods  coannuiAng  chcideadne  marriiiges, 
"  MfdreDderthe  huBbmd*  if  die  pardesare  of  noble  birth»  lkA>le 
**  to  impriaotfinient  for  five  years  in  a  fertfes^  and  the  wife  to 
**  confinement, lor  the  same  nUntiber  df  yean,  in  aeonvent ;  but 
that  these  oidinandes  are  never  enibroed,  except  ift  l&e  wfeit  of 
the  parents  or  guardinis  cf  the  parties  dandestinely  nuDried ; 
and  it  is  the  general  usage  d  the  King,  at  the  petition  of  tiie 
husbaiui  or  wife  thus  olandcadnely  manied,*  to  direct  the  Sti- 
prelne  Court  of  J«dioatore  tor  remit  the  egceoodon  of  the  law, 
or  to  mitigate  the  severity  of  it;  but  that  in  no  wise,  by^  these 
proceedings,  or  by  any  other  regidations  imposed  by  ikne  civil 
and  Gtaon  laws  prevaiUqg  in  5id%^  ia  the  validity  of  a  dftti^ 
«<  destme  marriage  soiemniaed  in  the  manner  pleaded,  eftsr 
"  affected  or  cafled  in  question ;  -but  the  parties  thus  married  tk^ 
**  hdd  to  be  validly  and  indissolubly  united.*' 
Tenth— '«  That  the  Honourable  Ihhert  Hmry  JEfisTtof*!,  ooKh- 
monly  called  Lord  Herbert,  and  the  Honowable  iMaeia  fhr- 
hert,  connnonly  caUed  Lady  Herbert,  having  nmtually  and  iredy 
eipiessedihefar  oonsent  to  be  married,  and  having  been  anMed, 
and  pronounced  husband  and  wife,  by  the  ptkst  of  the  parish 
in  which  they  or  one  of  them  resided,  in  the  presence  of  two 
witnesaes,  were  and  are  lawful  husband  and  wife,  according 
to  the  laws  of  Svdlff** 
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the  parties,  in  the  characters  of  husband  and  wife;.  Ukabirt  ». 
letters  of  Lord  Herbert^  in  the  warmest  terms  of ""^ 


marital  affection  and  acknowledgment,  and  a  ma^  4th  ju^ieiy. 
trimonial  cohabitation  is  fully  proved  for  some  ^^^.}'«'^- 
days  afterwards. 

It  appears,  however,  that  there  is  in  Sicibf^  a 
municipal  and  criminal  law,  against  clandestine 
marriages,  which  subjects  parties  to  imprisonment : 
the  husband,  if  noble,  in  a  fortress — the  wife,  in 
a  convent ;  and  there  was  a  seclusion  of  these 
parties  from  each  other,  in  consequence  of  this 
law ;  but  not  precisely,  as  the  law  prescribes,  by 
close  imprisonment  This  is  a  law  which  appears 
to  have  been  much  dormant  in  the  execution,  and, 
I  suppose,  it  is  generally  enforced  only  on  the  ap- 
plication 

Four  eminent  advocates  were  examined  upon  these  artieles, 
and  deposed  to  the  same  effect,  as  follows: 

Don  Domenico  Mastrantonio,  domiciled  and  resident  in  Pa- 

lermo^  doctor  of  both  laws,  and  fiscal  advocate  of  the  High 

Archiepiacopal  Court  of  the  city  of  Morreate,  to  the  eighth  article 

of  the  libel  deposes,  "  That  a  clandestine  marriage,  although 

"  illicit  by  the  laws  of  the  church,  is,  notwithstanding,  valid  and 

«•  indissoluble.    This  point  was  fully  established  by  Uie  Couneil 

*'  o£  Trent,  Sess.  24.  c.  1.  De  Reformatione*    Since  this  decree* 

'*  no  law  has  been  enacted  repugnant  thereto ;  on  the  contery, 

**  the  said  Council,  with  a  view  of  obviating  all  Judicial  contests. 

**  threatened  with  excommunication  all  those  who  should  call 

**  such  decree  in  question.     '  Dubitandum  non  est,  clandestina 

*^  matrimonia  libero  consensu  contrahentium  facta^  rata  et  vera 

**  esse  matrimonia,  quamdiu  ecclesia  ea  irrita  non  fecit,  et  proinde 

Jure  damnandi  sunt  illi,  ut  eos  synodus  anathemate  damhat, 

qiu  ea  vera  et  rata  esse  negaut.     Quique  falso  affirmant  matri- 

**  monia  a  filiis  familias  sine  consensu  parentum  contracta,  irrita 

**  esse,  et  parentes  ea  rata  vel  irrita  £Bu;ere  posse.*    Thb  decree 

•*  of  the  Council  was  received  and  adopted  in  SicUyy  by  an  ordi- 

•*  nance  of  the  then  King  PhUip  the  Second ;  and  is  the  only 

^  source  of  sound  doctrbe,  by  which  all  the  episcopal  and  royal 

vo^.  II.  T  **  courts. 
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hbebirt  v.    plication  of  the  friends  of  the  parties ;  though  I 
HmuT,     ^^  ^^^  ^^  ^^^  ^^  application  of  the  family  would 

adji"^"^''  be  particularly  necessary,  as  any  other  informa- 
ao4pr.j^^^^'  tion  given  to  the  authorities,  would  probably  be 

sufficient;  or  the  government  of  the  country 
might  act  upon  its  own  notion :  yet  it  is  likely 
enough,  that  no  such  interposition  of  government 
is  given,  except  when  parents  interfere  for  the 
protection  of  minors,  or  under  other  particular 
circumstances.  Government  was  informed,  in  this 
case,  by  the  application  of  Lord  Pembroke^  who 
was  much  dissatisfied  with  the  marriage.  Lord 
Herbert  was  sent  to  a  fortress  from  which  he 
escaped,  and  she  to  a  convent,  from  whence  she 

was 

<'  courts  of  judicature  are  regulated  and  governed  in  matrimo- 
<*  nial  causes. 

*'  A  clandestine  marriage  is  said  to  be  contracted,  when  a  man 
**  and  a  woman  express  and  declare  their  mutual  consent  to 
"  contract  matrimony,  in  the  presence  of  the  piiest  of  the  parish, 
**  or  other  minuter  by  such  parish  priest  for  that  purpose  dulj 
**  authorized  and  empowered,  and  in  the  presence  of  two  wit- 
nesses. It  is  sufficient  that  the  minister  be  the  priest  of  the 
parish  in  which  one  of  the  parties  reside.  A  marriage  so  con- 
tracted, is  called  a  clandestine  marriage,  as  being  unaccom- 
panpd  by  the  following  solemnities ;  xnz.  three  previous  pro- 
**  damations  during  the  solemn  mass  of  the  parish,  on  three 
««  distinct  festivals  or  holidays,  and  the  benediction  of  the  mi-> 
nister  of  the  parish ;  and  it  is  the  want  of  this  solemnity  which 
occasions  it  to  be  designated  as  illicit.  This  marriage  is,  not- 
withstanding, valid,  and  the  union  between  the  parties  indis- 
soluble, provided  their  mutual  consent  be  expressed  and 
*'  declared  in  the  presence  of  the  priest  of  the  parish  and  two 
"  witnesses,  as  above  mentioned.*' 

To  the  9th  article  — "  That  various  civil  ordinances,  con^ 
«<  formably  to  the  provisions  of  the  canon  law,  declaring  the 
'<  above-mentioned  clandestine  marriage  to  be  illicit  only,  have 
**  been  promulgated  m  our  kingdom,  which  inflict  a  punishment 

••  on 
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was  released,  on  bail,  to  appear,  if  called  upon;    hsibiktv. 
which  she  has  not  yet  been,  as  the  time  is  not  quite     ^'*'"^' 


expired,  but  will  expire  in  the  course  of  the  pre-  4th  jk^isir. 
sent  summer.  ao  ^.1  ^  ^^  ^' 

Undet  these  circumstances,  the  Court  is  re- 
quested, on  the  part  of  Lord  Herbert^  not  to  pro- 
nounce for  a  sentence  of  cohabitation,  to  be  en- 
forced immediately,  but  to  defer  it  'till  a  distant 
day,  that  it  may  not  interfere  with  the  separation 
under  the  municipal  law  ofSicify^  to  which  reference 
has  been  made.  It  is  allowed,  that  there  is  no  pre- 
cedent for  such  a  limitation  to  the  ordinary  decree  of 
this  Court.  Is  there  any  principle  in  support  of  it  ? 
That  this  Court  should  borrow  the  criminal  law  of 

Sicib/, 

. • 

'*  on  persons  contracdng  such  marriages,  and,  amengst  others, 
*'  the  Pkagmatic  Sanction  of  the  reigning  King  Ferdinand^  vol.  17. 
"  tit.  *  De  DtlictWy  which,  not  at  all  affecting  or  calling  in 
**  question  the  indissolubility  of  clandestine  marriages,  but,  on 
**  die  contrary,  respecting  the  same  as  a  sacrament,  merely  pre- 
*'  scribed,  that  the  parties  guilty  of  such  an  illicit  act  should  be 
**  subject  to  punishment,  which,  for  parties  of  noble  birth, 
**  renders  the  husband  liable  to  imprisonment  for  five  years  in  a 
'*  fortress,  and  the  wife  to  confinement,  for  the  same  period,  in 
**  a  convent.  Should  the  parties,  however,  be'  of  ignoble  birth, 
**  the  husband  is  liable  to  banishment  for  five  years,  and  the  wife 
"  to  imprisonment,  in  a  solitary  retreat,  for  the  same  period. 
*'  The  rigour  of  this  law,  however,  has  been  repeatedly  suspended 
«<  by  his  M^esty,  when  no  persons  have  appeared  to  denounce 
'*  the  parties,  or  enforce  the  execution  of  such  law." 

To  die  tenth  article — '*  That  the  Honourable  Robert  Henry 
**  Herbert,  commonly  called  Lord  Herbert,  and  the  Honourable 
**  Octama  SptneUi,  Princess  Dowager  of  ButerOy  commonly  called 
Lady  Herbert,  having  expressed  and  declared  their  mutual  con- 
sent to  become  husband  and  wife,  in  the  presence  of  the  priest 
^<  of  the  paroclual  church  of  La  Kalsa,  (in  whose  district  the 
''  palace,  wherein  the  Princess  Dowager  of  Butera  at  that  time 
**  resided,  is  situate)  and  in  the  presence  of  witnesses,  as  pleaded^ 

X  2  **  I  am 
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hmbcrtv.    Sicify,  and  incorporate  it  into  its  own  rules;  not 
"""*^'    at  the  suit  of  the  friends,  or  of  the  Government  of 


4th  jmfy  1617.  that  country,  but  of  the  party  himself,^  the  husband 
Jj^^".}i8i9- being  equally,  or  perhaps  principally,  involved  in 
these  irregularities.  If  the  Court  should  accede 
to  this  prayer,  I  think.  It  would  undertake  a  task^ 
to  which  It  is  not  competent,  in  its  own  jurisdic- 
tion ;  and  that  It  would  act  contrary  to  all  prin* 
ciple,  so  to  take  up  the  criminal  law  of  a  country, 
which  is  almost  obsolete  there,  and  at  the  prayer  ^ 
of  the  particeps  crimriis  himself.  If  It  possessed 
such  authority,  it  is  to  be  observed,  that  the  time 
for  this  punishment  is  ^almost  elapsed* 

On  the  whole  of  this  evidence,  I  have  no  doubt 
that  the  lady  is  the  lawful  wife  of  Lord  Herbert 
and  the  Court  is  bound  to  direct,  that  he  should 
receive  her  as  such,  and  certify  to  this  Court,  by 
the  first  day  of  Michaelmas  Term,  that  he  has  so 
done. 


I  am  decidedly  of  opinion,  that,  by  the  laws  of  the  church,  and 
more  especially  according  to  the  Council  of  Trent^  and  the  ciTiI 
law,  they  were  and  are  lawful  husband  and  wife,  and  iodis- 
solubly  united  in  the  bond  of  matnBiony.** 
The  same  witness,  upon  interrogatories — "  That,  according 
**  to  the  decrees  of  the  Council  of  Trentt  it  is  not  necessary  to  the 
**  validity  of  a  clandestine  marriage,  that  the  priest  or  minister  ' 
"  of  the  parish  should  pronounce  any  words,  prayers,  or  bene- 
"  diction,  the  presence  of  the  priest  of  the  parish  alone  being 
"*  sufficient — diat  it  is  not  necessary,  that  the  witnesses  should 
"  utter  or  pronounce  any  words  indicatiye  of  their  being  wit- 
"  nesses  to  such  marriage— that  it  is  not  necessary  to  obtain 
"  their  consent,  for  intervening  as  such,  on  occasion  of  the  cele- 
"  bration  of  a  clandestine  marriage — that  the  priest  or  minister 
"^  of  the  parish  ought  to  know,  at  the  time  of  contracting  such 
*•  marri^,  the  names  and  surnames  of  the  witnesses  present — 
'*  and  that  it  is  customary  for  either  the  intended  husband  or  ' 
•♦  wife  to  fiimish  him  with  such  information  on  the  spot,  or  to 
"  leave  the  same  with  him  written  down  on  a  piece  of  paper*'* 
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LADY  KIRKWALL  v.  LORD  KIRKWALL. 

'T'HIS  was  a  question  upon  the  admissibility  of  a  tsA  4^.191 7  • 

libel,  ofiered  on  the  part  of  the  Honourable 
Aima  Maria  FitzTnaurice^   commonly  called  Vis-  rew^rfic 
countess  KirkwaUj  in  a  cause  of  divorce,  instituted  HwblSdi^**' 
by  her  against  the  Honourable  John  Hamiltork  Fitz-  ?°°*^"!!?  ?* 
mawrke^  commonly  called  Lord  Viscount  Kirkwall^  wife,  from  fbr- 
by  reason  of  alleged  adultery.  ^hn^^ 

In  opposition  to  the  libel,  Dr.  Arnold  and  Dr.  ^Jj^.*"*'*^^* 
Bvmaly  objected,  that  it  did  not  plead  the  period, 
when  the  adultery  first  came  to  Lady  Kirkwaffs 
knowledge.  It  was  pleaded,  that  the  fact  oc- 
curred in  1814,  and  subsequently,  in  London  and 
its  neighbourhood ;  and  that  she  was  resident  in 
London  during  the  whole  time  ;  but  yet  the  suit 
was  not  brought  until  the  latter  end  of  the  year 
1816.  It  was,  therefore,  to  be  presumed,  that  she 
was  cognizant  of  the  adultery,  and  acquiescing  in 
it,  particularly  as  she  was  living  in  a  state  of  vo- 
luntary separation  from  her  husband. 

Dr.  Swabey  and  Dr.  Lushingtony  in  reply  to  the 
objection,  contended,  that  the  mere  residence  of 
Lady  Kirkwall  in  London  did  not,  necessarily,  give 
rise  to  the  inference,  that  she  was  cognizant  of  the 
adultery,  as  a  large  city  was,  of  all  places,  the  best 
adapted  for  carrying  on  such  an  intercourse  with 
secrecy ;  but  were  it  otherwise,  forbearance  to  a 
cert£un  extent  was  justifiable,  and  even  commend- 
able on  the  part  of  a  wife ;  and  could  not  constitute 
any  bar  to  the  remedy  which  she  might  seek,  after 
finding  that  her  forbearance  had  been  unavailing. 

T  3  Judo- 
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KlAKWALLO. 

Kirkwall. 
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JUDGlfEKT. 

Sir  William  Scott. — In  this  case  the  libel  pleads, 
asthjipr.  1617.  **  that  Lord  and  Lady  KirhvaU  were  married,  by 
izxhFib.  1618.  «  special  licence,  in  August  1802,  at  AhergeUy,  in 

Denbighshire;  that  they  lived  together,  from  that 
time,  until  the  year  1809,  and  had  two  children. 
A  separation  then  took  place,  in  consequence  of 
'^  some  unhappy  differences  which  had  arisen  be- 
tween them  \  that  Lady  Kirkwall  has  since  re- 
sided, in  various  places  in  London^  apart  from 
'^  her  husband."    The  libel  farther  pleads,  ''that, 
**  in  the  beginning  of  the  year  1 814,  Lord  Kirkwall 
**  formed  a  criminal  intercourse  with  a  woman  of 
the  name  of  Taylor^  or  HankiUj  who  lived  in 
lodgings  in  Park  Place,  Grosvenor  Square ;  and 
*<  that  he,  from  that  time,  was  in  the  habit  of  visit* 
^*  ing  her  there  for  criminal  purposes."    The  libel 
then  charges  various  actis  of  adultery  to  have  been 
committed  by  them  at  those  and  other  lodgings  ; 
and  frirther  pleads,  **  that  about  the  same  time^ 
**  he  formed  a  similar  connexion  with  a  married 
'*  woman  of  the  name  of  Webb,  then  residing  with 
<<  her  husband ;  that  he  afterwards  lived  with  her 
<<  in  various  lodgings,  and  still  continues  to  do 
**  so  at  lodgings   in  Margaret  Street,  Cavendish 
<^  Square;'*  and  it  charges  adultery  between  them 
at  all  those  places.    *  , 

An  objection  is  taken  to  the  admissibility  of  this 
libel,  on  the  ground,  that  it  does  not  plead  the 
period,  when  Lady  Kirkwall  first  became  ac- 
quainted with  the  fact  of  adulteiy,  with  which 
her  husband  is  charged.  The  Court,  however,  is 
of  opinion,  that  the  objection  is  not  sustainable, 
either  in  point  of  fact,  or  in  point  of  law.  It  can- 
not assent  to  the  inference,  that  Lady  Kirkwall  is 

IS  to 
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to  be  presumed  cognizant  of  the  adultery,  because   kirkwall©. 
she  lived  in  London,  where  it  took  place  ;  as  a  per-    ^^'*'^all. 
son,  in  this  great  city,  moves  in  a  state  of  compa-  aith^w.isir, 
rative  obscurity  as  to  his  actions,  to  what  a  person  ^^^^^'^^^^^ 
does,  who  lives  in  a  less  populous  place,  where  his 
life  is  open  to  continual  observation : — Magna  urbs 
magna  soUtudo.    There  is  nothing  in  the  facts  i 

charged,  to  shew,  that  JjaAy  KirkwalTs  suspicion 
must,  of  necessity,  have  been  excited,  or  that  the 
adultery  might  not  have  taken  -place  without  her 
knowledge :  but  supposing  that  she  was  acquainted 
with  it,  though  a  husband  is  bound  to  take  prompt 
notice  of  the  infidelity  of  his  wife,  and  is  liable  to 
have  his  neglect  of  so  doing  urged  against  him, 
'  when  afterwards  seeking  his  legal  remedj ;  yet 
this  doctrine  is  not  to  be  pressed  against  a  wife, 
unless  in  very  particular  cases. 

Even  in  the  case  of  a  husband,  it  is  not  inva- 
riably expected,  that  he  should  show  the  time 
when  the  charge  first  came  to  his  knowledge.  It 
might  be  prudent,  and  expedient  for  the  success 
of  his  suit,  that  he  should  do  %o,  but  it  is  not  abso- 
lutely  necessary  —  something  must  be  allowed  to 
convenience.  Certainly,  a  wife  would  not  be 
justified  in  living  in  the  same  house  with  her  hus- 
band's concubine,  sharing  the  turpitude  of  his 
crime,  and  partaking  of  a  polluted  bed ;  but  she 
might  have  a  reasonable  hope  of.his  return  to  her  so- 
ciety ;  and  forbearance,  under  this  spes  recuperandh 
has  never  yet  been  held  to  constitute  a  bar  to  het 
legal  remedy,  when  every  hope  of  that  kind  should 
be  extinct.     I,  therefore,  admit  tliis  libel  to  proof. 


On  the  13th  oiFehrmry  1818,  the  libel  being 
fully  proved,  the  Court  pronounced,  that  Lady 
KirkwaUwas  entitled  to  a  divorce,  and  decreed 

accordingly. 

T  4 
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LORD  HAWKE  v.  CORRI, 

CALLING   HERSELF   LADY   HAWKE. 


S8djim#i8i9.  HTHIS  was  a  suit  of  jactitation  of  marriageF 
i6ih -May  1840.         bfought   by  Lord  Hcavke,   against  Augusta 

mS*^      ^^^^^''  ^^'^"g  *^^"^^^  ^^y  HflwAe. 

Factum  of  Mar- 
riage pleaded, 

butDocnisuined  Qn  the  part  of  Lady  Hcpwke^  an  allegation  was 
S^K^tmpo.  offered  in  contradiction  to  the  libel,  pleading  the 
^ratiijf  circumstances  of  an  ostensible^/wm  pf  marriage^ 
SSuli^T  ^^d  under  a  special  licence,  obtained,  or  pretended 
The  Court  uiti-  to  be  obtained,  by  Lord  Hcewke. 

nuttelj  declmed  ^ 

to  pronounce  for 

iJJ^^to  "  Dr.  Swabey  and  Dr.  Daubeny  contended,  that  the 
oS^iil?!  Iwf '  allegation  did  not  plead  a  factum  of  marriage,  (i$ 
the  permiiaion    a  rcol  and  voltd  marriage^  and  that  such  a  plea 

could  not  be  received,  as  a  defence,  in  any  other 
form ;  that  no  licence,  -or  i^ecord  of  any,  was  exhi- 
bited ;  that  it  only  averred,  "  that  Lord  Hcmke 
<*  declared^  that  he  had  obtained  a  licence,  and 
'<  that  he  produced  an  instrument^  which  he  said 
"  was  a  licence." 

On  the  other  side,  DT.Jenner  and  Dr.  Lushington 
submitted,  that  if  the  allegation  had  pleaded  a  fact 
of  marriage,  even  less  strongly,  it  was  sufficient  to 
shift  the  proof  of  validity  on  die  other  party ;  that 
the  averments  were  sufficient  to  put  Lord  Hamke 
on  a  proof  of  nullity  of  marriage ;  and  if  that  could 
effectually  be  established,  their  party  would  be  still 
entitled  to  the  benefit  of  the  facts  pleaded,  to  repel 
the  charge  oi  false  and  malicious  jactitation. 

JUDG- 
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Judgment.  h^iwkb  v. 

Sir  JFilliam  Scott.— This  is  a  proceeding  not  very         "'' 

usually  adopted  of  kte  years  ^  but  it  has,  never-  ^^^Juw  uig. 
theless,  I  presume,  a  legal  existence.  It  is  brought  *  ^^s^^^o. 
by  Edward  Lord  Harvey  Hawke,  against  Augusta 
EUzabeth  Corri,  calling  herself  Lady  Hawkey  for 
jactitation  of  marriage.— The  libel  states,  in  the 
first  article,  '*  That  Lord  Ha:wke  is,  in  no  way, 
<*  married  to  or  united  with  this  lady,"  (meaning, 
as  the  Court  presumes,  neither  in  fact  nor  in  law) ; 
'*  that  she  has  falsely  and  maliciously  boasted  and 
^*  reported,  that  she  is  married  to  him,  whereas, 
*'  in  fact,  no  marriage  has  taken  place ;  and  that, 
on  her  being  desired  to  desist  from  such  conduct, 
she  paid  no  attention,  but  continued,  falsely 
**  and  maliciously,  to  boast  and  report  such  fact, 
*^  to  the  no  smaUL.prejudice  and  injury  of  the 
complainant." '  The  libel  goes  on  to  pray,  "  that 
the  Court  will  pronounce^  that  she  has  been,  in 
'<  no  manner,  married  to  the  complainant ;  that  It 
'<  will  restrain  her  from,  such  conduct,  and  con- 
•«  demn  her  in  the  costs  of  the  suit."  The  pro- 
ceeding is,  therefore,  in  the  nature  of  a  criminal 
suit.  To  this  libel  an  allegation  has  been  given 
in,  which  is  strictly  defensive ;  and  the  Court  is 
always  inclined  to  allow  great  latitude  to  defensive 
pleading,  unless  it  clearly  appears,  that  the  admission 
of  the  matter  can  lead  to  no  useful  result^- which, 
certainly,  does  not  appear  to  be  the  case  here. 
The  allegation  pleads,  **  that  in  the  months  of 
January^  February^  ajid  Marchy  1814,  Lord 
Hawke,  being  a  widower,  paid  his  addresses  -to 
Augusta  EUzabeth  Corri,  who  was  then  a  single 
woman  -,  that  he  made  proposals  of  marriage  to 
her,  which  were  accepted ;  that  she  accom- 
panied him,  several  times,  to  his  proctor  in  Doc- 

"  tor*s 
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hawkb  p.     ''  t^^  Commons,  for  the  purpose  of  {^ocuring  a 
^^*"*      "  special  licence  fdr  their  marriage,  and  particu- 


Md  jirtir  1819.  '*  Itfly  on  the  19th  of  MarcA  1814»  she  went  with 
i«th  AfoyiBso.  c<  iiun,  and  th^t  she  remained  in  the  carriage  while 

*<  he  went  into  the  ^loctm^s  of&ce,  for  the  express 
<^  purpose,  as  he  declared  to  her,  of  obtaining  such 
^  licence;  that,  on  his  return,  he  informed  her,  that 
**  the  licence  would  be  sent  to  him  in  the  even- 
ing of  that  day,  and  they  accordingly  agreed 
that  the  marriage  should  be  solemnized  on  that 
<<  same  evebing,  atNo.i33,  Park  Lane,  a  house 
<<  which  Lord  Hcnoke  had  purchased  for  their 
*<  future  residence ;  that  the  marriage  was  accord- 
'<  ingly  solenmized,  pursuant  to  the  rites  and  cere- 
monies c^  the  Church  of  England,  by  a  priest  or 
minister  in  holy  orders,  <^  the  Church  of  JSngr- 
land^  or  by  a  person  whom  Lord  Haxoke  intro- 
**  duced  as  such  ;  that,  on  this  occasion,  his  Lord- 
*'  ship  produced  a  writtlsn  instrument,  which  he 
^*  stated  was  the  special  licence ;  that  the  marriage, ' 
^*  by  the  request  of  Lord  Hcmke,  was  kept  a  secret 
"  for  some  months,  but  afterwards  publicly 
"  avowed;  that  they  cohabited  together  at  the 
*^  family  mansion  of  Lord  H<swke,  in  Yorkshire,  as 
<<  also  at  Paris,  fFerthingi  and  other  places,  until 
**  the  month  of  March  1818 ;  during  which  time,  a 
'^  correspondence  occasionally  took  place  between 
them,  in  which  he  uniformly  directed  to  her  as 
Lady  Hawkey '  which  letters  are  exhibited,  and 
are  couched  in  a  very  strong  style  of  conjugal  aflbc- 
tion,  he  signing  himself  her  affectionate  husband, 
&c. ;  "  and  that  be  directed  his  children,  by  his 
"  former  wife,  to  address  her  as  their  mother/' 

Now,  supposing  this  allegation  to  be  true, 
(which  the  Court  is,  for  the  present,  bound  to 
suppose)  nothing  can  be  clearer,  than  that  Lord 

Hawke 
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Himke  has  publicly  and  privately  declared  him-     hahxio. 
self  to   be  her  husband.     The  Court    entirely  ^comw. 


agrees  with  what  has  been   said,   tliat  the  de^  aaa  jkneieig. 
fence  might  be  sustained  without  a  specific  de-  ^^thjiftyisao. 
scription  of  the  &ct  of  marriage ;  it  is  sufficient, 
for  a  primd  facie  defence,  to  allege  that  a  fact  of 
marriage  actually  passed ;  and  the  burthen  of  prodf 
is  unquestionably  shifted  on  the  other  party,  to 
shew  that  any  thing  has  occurred  to  invalidate^  it; 
especially  as  he  has  beai,  as  she  alleges,  the  party 
conducting  the  whole  business  throughout,  and  is. 
alone  in  possession  of  the  means  of  proof. 

Looking  at  these  facts,  it  is  impossible  for  me  not 
to  say,  that  there  is  abundant  primd  facte  allegation 
of  the  fact,  which^  in  the  present  stage  of  the  pro- 
ceedings, is  all  that  is  necessary.  How  the  case  may 
be,  in  a  moral  point  of  view,  if  it  should  prove  that 
the  person,  who  solemnized  the  marriage,  was  not  a 
clergyman,  and  the  paper  not  a  licence,  to  the 
knowledge  of  the  party  who  held  them  out  as  such, 
to  a  person  totally  ignorant  of  the  facts,  no  reason- 
able man  can  doubt.  What  it  may  be,  in  legal 
consideration,  it  is  not  necessary  for  me  to  answer 
at  present ;  but  I  am  not  quite  prepared  to  say,  that 
a  marriage  contracted  under  such  circumstances, 
would  necessarily  be  pronounced  null  and  void. 
If  the  case  should,  aris^  which  the  plea  suggests, 
it  would  present  a  question  worthy  of  the  best  con- 
sideration that  could  be  given  to  it,  for  the  protec- 
tion ofthe  party  abused  by  such  treatment.  No  case 
has  been  cited  to  me,  in  which  it  has  been  proved,'or 
has  been  laid  down,  that  an  innocent  woman,  so  im- 
posed upon,  would  not  be  entitled  to  the  complete 
protection  of  the  law.  A  Court,  I  think,  would  strain 
hard  to  allow  her  the  full  benefit  of  it,  if  she  was 
really  the  dupe  of  so  cruel  an  act  of  imposition. 

A  re- 
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hawkk  •.       '  A  responsive  all^ation  was  afterwards  given  by 
co^"'      Lord  Hawkct  pleading  the  marriage  of  the  de- 


Md  jmi«  1819.  fendant  with  Anthony  Philip  Corri;  that  she  was 
oyieao.  ^^  ^^^^  ^^^  y^  lawfiil  wife;    that  in  1814,  she 

came  to  cohabit  with  him,  the  said  Lord  Hawke^, 
and  lived  with  him  as  his  Mistress ;  that  he  then 
allowed  her  to  assume  *  his  name.  It  further 
pleaded  a  deed  of  settlement  upon  her,  on  their 
separation,  in  the  name  of  Corrit  and  reciting  her 
to  be  the  wife  of  the  said  Anthomf  Philip  Corri. 

In  objection  to  this  allegation,  Idi.Jenner  and 
Dr.  Lushington  submitted,  that  this  was  an  abandon- 
ment of  the  whole  case,  as  it  set  forth  his  own 
profligacy,  and  that  as  Lord  Hawke  had  permitted 
her  to  use  his  name,  there  was  no  ground  for  the 
suit  of  jactitation. 

Dr.  Swabey  and  Dr.  Daubem/  submitted,  that 
cohabitation  was  no  bar  to  such  a  suit;  that  a  suit  of 
jactitation  was  the  only  remedy,  by  which  the  party- 
could  protect  himself,  and  his  family,  from  such  an 
assumption  of  a  false  relation  to  himself  and  to  them; 
that  it  thus  becomes,  in  its  consequences,  a  mar- 
riage cause,  in  which  it  was  necessary  to  establish 
what  was  the  real  condition  of  the  woman ;  that 
this  sufficiently  appeared  from  the  contents  of  the 
allegation,  and  it  was  entitled  to  be  admitted, 
and  to  be  considered  with  the  other  facts  of  the 
case,  in  the  final  decision  of  the  Court. 

Judgment. 
i«thA%i89a  Sir  fVilUam  Scott. —  This  is  a  proceeding  in  a 
cause  of  jactitation  of  marriage,  brought  by  Lord 
Hawke  against  a  female,  who,  as  he  represents, 
had  usurped  the  title  and  character  of  his  wife  ->— 
a  proceeding  not  now  very  familiar  to  this  Court, 

but 
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biit  i??hich  it  is  bound  to  receive,  for  thte  protection     mxwk%v.- 
of  persons  against  the  extreme  inconvenience  of      ^'*""' 


unjust  claims  and  pretensions  to  a  marriage,  which  sdd  Jimeisip. 
has  no  existence  whatever.  If  a  person  pretends  ^^^^^^^^^ 
such  a  marriage,  and  proclaims  it  to  others,  the  law 
considers  it  as  a  malicious  act,  subjecting  the  party, 
against  whom  it  is  set  up,  to  various  disadvantages 
of  fortune  and  reputation,  and  imposing  upon  the 
public  (which,  for  many  reasons,  is  interested  in 
knowing  the  real  state  and  condition  of  the  indi- 
viduals, who  compose  it)  an  untrue  character; 
interfering  in  many  possible  consequences  with 
tjie  good  order  of  society,  as  well  as  the  rights  of 
those  who  are  entitled  to  its  protection.  It  is, 
therefore,  a  fit  subject  of  legal  redress ;  and  this 
redress  is  to  be  obtained,  by  charging  the  sup- 
posed offender^  with  having  falsely  and  maliciously 
boasted  of  a  matrimonial  connexion,  and  upon  proof 
of  the  fact^  obtaining  a  sentence,  enjoining  him,  or 
her,  to  abstain  in  future  from  such  false  and  inju- 
rious representations,  and  punishing  the  past  offence 
by  a  condemnation  in  the  costs  of  the  proceeding. 

To  a  charge  of  jactitation  three  different  defences 
may  be  opposed.  It  is  obvious,  that  the  fact  of 
having  made  any  such  representations  may  be 
denied,  in  which  case,  if  not  proved,  the  accusation 
shares  the  common  fate  of  other  unfounded' 
charges ;  or  secondly,  it  may  be  admitted  that 
such  representations  have  been  made,  but  that 
they  are  true ;  for  that  a  marriage  had  actually 
passed,  and,  in  such  a  way,  as  to  give  the  party  a 
right  to  claim  the  benefit  of  it.  In  that  state  of 
things,  the  proceeding  assumes  another  shape, 
that  of  a  suit  of  nullity,  and  of  restitution  of 
conjugal  rights,  on  an  inquiry  into  the  fact  and 

validity 
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Hawks t».     Validity  of  SQch  asserted  marriage;    and  it  will 

^*"'      depend  upon  the  result  of  that  inquiry,  whether 

ftadjii]i«i8i9.  the  party  has  fabely  pretended,  or  truly  asserted 

i6thjtfigriBfto.  ^^^j^  ^  marriage.    In  the  former  case,  the  Court 

would  pronounce  a  sentence  of  nullify,  and  enjoin 
silence  in  future.  In  the  latter,  the  Court  would 
enjoin  the  accuser  to  return  to  matrimomal  co- 
habitation, unless  it  could  be  shewn,  that  some 
other  reason  was  interposed  to  dissolve  that  obli- 
gation. A  third  defence,  of  more  rare  occurrence, 
is,  that  though  no  marriage  has  passed,  yet  the 
pretension  was  fully  authorized  by  the  complain- 
ant,  and,  therefore,  though  the  representation  is 
false,  yet  it  is  not  malicious,  and  cannot  be 
complained  oi^  as  such,  by  the  party  who  has 
denounced  it 

As  far  as  I  yet  see  of  the  present  case,  it  is  com- 
pounded of  the  two  latter  descriptions ;  for  in  one 
part  of  this  female^s  defensive  plea  a  marriage  is 
set  up ;  in  the  other  part,  her  defence  is  rested 
upon  the  authority  given  by  Lord  Hawkey  and  not 
only  given,  but  also  liberally  used  by  the  noble- 
man himself,  and  upon  various  occasions ;  where, 
to  speak  of  it  in  the  gentlest  terms,  it  could  hardly 
have  been  expected.  Before  the  Court  proceeds 
farther  in  this  business,  which  appears  in  such  a 
questionable  character,  It  has  a  right  to  know 
precisely,  whether  both  these  defences  are  sus- 
tained^  or  whether  that  of  an  actual  marriage  is 
entirely  withdrawn,  because  the  course  of  the  Court 
will  be  materially  varied  by  the  answer  to  that 
question.  If  it  is  intended,  that  this  marriage,  as 
stated  in  the  plea,  shall  be  adhered  to,  (and  if  it  be 
not,  one  hardly  sees  for  what  reason  it  found  its 
way  here,)  then  the  Court  is  bound  to  inquire  into 

the 
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the  fact  of  its  validity.    If  ab^mdoBed^  then  the    hawkbv. 
attention  of  the  Court  is  confined  to  the  other  plea,      ^^"* 


that  of  an  authority  given  to  claun  the  title  of  wife»  sad  June  \%\9. 
though  never  married.  lothjwiwisiicb 

The  description  given  of  the  marriage^  certainly* 
insinuates  something  of  a  doubt  respecting  its 
canonical  regularity;  for  it,  in  some  degree, 
appears  to  authorisse  a  suspicion,  that  the  licence 
was  a  forged  instrument,  and  the  officiating  mims* 
ter  a  mere  pretender  to  Holy  Orders.  At  the  same 
time,  there  being  no  such  admission,  the  marriage 
may  be  perfectly  unexceptionable,  perfcMrmed  by 
virtue  of  an  authentic  licence,  and  by  a  Clergyman 
regularly  ordained.  Lord  Hawke  does  not  adv^ 
at  all  to  any  such  fact  of  marriage ;  but  he  asserts, 
that  she  was  a  married  woman  with  a  husband 
livings  during  his  cohabitation  with  her ;  and  taking 
that  to  be  an  undisputed  fact,  there  is  an  end  of 
any  legal  consequence  belonging  to  this  marriage, 
if  it  did  pass  in  what  manner  it  might. 

But  it  is  not  an  undisputed  fact,  for  she  asserts, 
that,  at  the  time  it  took  place,  she  was  a  single 
unmarried  woman.  What  the  real  state  of  the 
case  in  that  respect  is,  remains  to  be  shewn.  If  it 
is  as  contended,  all  that  the  Court  has  to  observe 
upon  it  at  present  is,  that  if  any  such  prior  mar- 
riage  was  existing,  this  act,  if  it  passed,  was  a 
most  unaccountable  act  of  profanation,  in  which 
the  parties,  for  no  reason  whatever,  being  adjured 
in  the  name  of  the  Supreme  Being,  and  in  the 
most  solemn  style  in  which  an  oath  can  be  con- 
ceived, to  declare  whether  either  of  them  knew  of 
any  impediment  to  their  marriage,  take  upon 
themselves  to  declare  that  there  was  none,  though 
both  perfectly  well  knew,  that  there  was  an  impe- 

diment 
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Hawk<».     diment  perfectly  insuperable.     If  that  were  the 
^^'*''      real  case,  the  Court  would  be  disinclined  to  stir  a 


98<iJkii#i8]9.  finger  to  relieve  either  party,  both  sticking  deep 
161  iifiyieao.  .^  ^q^j^^ji  i^fo.    But  if  the  facts  were  simply  these, 

that,  being  a  young  unmarried  woman,  she  was 
imposed  upon  by  a  pretended  Clergyman,  and  a 
supposititious  licence,  the  matter  might  perhaps  be 
deemed  an  arguable  point,  whether  a  marriage, 
had  under  such  an  atrocious  imposition  practised 
upon  her,  might  not  bind  the  guilty  artificer  of 
such  fraud. 

It  seems  to .  be  a  generally  accredited  opinion, 
that,  if  a  marriage  is  had  by  the  ministration  of 
a  person  in  the  Church,  who  is  ostensibly  in  Holy 
Orders,  and  is  not  known  or  suspected  by  the  par- 
ties to  be  otherwise,  such  marriage  shall  be  sup- 
ported.    Parties  who  come  to  be  married,  are  not. 
expected  to  ask  for  a  sight  of  the  minister's  letters 
of  orders,  and  if  they  saw  them,  could  not  be  ex- 
pected to  inquire  into  their  authenticity.     The 
same  favourable  principle  might  n9t  be  unjustly 
applied  on  behalf  of  an  innocent  young  woman  to 
this  ostensible  minister,   though   officiating  in  a 
private  house,  when  the  office  is  authorized,  by  the 
Special  licence,  to  be  performed  with  just  the  same 
validity  as  in  a  Church.     And  even  if  this  special 
licence  were  false,  it  might  perhaps  be  considered 
by  some  as  likewise  an  arguable  point,  whether 
the  same  principle,  which,  in  favour  of  innocent 
parties,  supports  the  act  of  a  pretended  Clergyman^ 
might  not  be  invoked  to  uphold  the  authority  of  a 
supposititious  instrument  of  licence,  obtruded  upon 
a  party,  and  deceived  by  so  cruel  a  fraud  j  for  it 
can  as  little  be  expected,  that  a  young  woman 
should  ascertain  the  authenticity  of  the  instrument, 

under 
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Qnder  which  her  marriage  is  to  pass,  as  the  ordi-    Hawkk  «. 
nation  of  the  minister  who  is  to  perform  it    Upon         *''* 


such  points,  I  give  no  further  opinion  than  by  aad  jaMieisiff. 
saying,  that  ,the  Court  would  listen,  without  impa-  *        ^  **^ 
tience,  to  any  argument  (whether  successful  or 
not)  which  had  for  its  object  to  protect  an  inno- 
cent young  woman,  against  the  effect  of  so  detest- 
able a  fraud. 

I  am  to  remember,  that  this  is  her  own  repre- 
sentation, still  standing  upon  her  own  allegation. 
Am  I  then  to  understand  that  this  marriage,  so 
remaining  still  in  plea,  is,  upon  this  or  any  other 
ground^  abandoned  ?  The  argument,  in  the  direc- 
tion of  it,  appeared  to  imply  the  contrary ;  for  it 
was  contended,  and  most  justly,  that  wherever  a 
marriage  was  set  up  in  a  cause  of  this  nature,  the 
Court  was  bound  to  proceed  in  its  inquiry,  and 
could  not  dismiss  the  suit.  But  how  do  any  such 
duties  arise,  if  the  title  of  marriage  is  totally 
waived  ?  If  that  is  withdrawn  from  the  plea,  the  ' 
party  cannot  in  the  same  breath  call  upon  the 
Court  to  inquire  into  a  fact  which  is  disclaimed, 
and  try  a  question,  in  which  no  real  interest  re*> 
maining  is  set  up.* 

That  matter  being  disposed  of,  the  question  then 
is  reduced  to  the  other  ground,  of  an  authority 
given  by  Lord  Hamke  to  the  defendant,  to  use  his 
name  during  an  illicit  connection  between  them, 
which  lasted  some  years ;  and  the  fact  is  not  only 
admitted  by  Lord  Hawke^  but  avowed  and  asserted 
in  his  own  plea,  that  he  did  so ;  and  there  is  rea- 


*  Here  it  was  tacitly  intimated,  that  tliat  part  of  the  plea  was 
«raired. 

VOL,  II.  U  son 
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haitkk  v.     son  in  abundance  to  conclude^  firom  documents 
.  produced,  that  the  liberty  was  not  only  given,  but 


MdJt(ii«i8i9.  that  he  himself  clothed  her  with  that  character, 
i<iAiWi^i«ao:  j^  ^j  pj^^  ^^^  ^  situations— in  England  and 

abroad — in  London  and  at  hit^  c(nintry  residences 
— i-amongst  his  tradesmen,  bis  neighbours,  and  his 
friends  -^  in  his  intercourses  of  private  life,  and  to 
the  representatives  of » foreign  governments,  where 
it  was  necessary  to  give  her  a  true  description,  to 
entitle  her  to  a  privileged  reception  in  the  countries 
they  represented.  What  is  more  appidling  stilly 
he  introduces  her  to  his  own  children  by  his  de- 
ceased lady,  as  succeeding  to  her  rights  and  duties, 
in  the  care  and  management  of  her  unprotected 
offspring.  I  am  not  speaking  here  c^  the  moral 
merits  or  demerits  of  such  facts.  No  language  of 
mine  could  be  more  forcible  than  the  language  of 
the  facts  themselves.  I  am  concerned  only  with 
their  legal  quality ;  and  I  am  bound  to  say  of  that^ 
that  it  certainly  deprives  him  of  a  right  to  com- 
pliain  of  an  injury,  which,  if  it  exist  at  all,  he  has 
inflicted  upon  himself ;  and  this  not  in  a  moment 
of  indiscretion,  at  once  lamented  and  withdrawn, 
but  publicly  and  privately,  in  habit  and  for  years^ 
without  intermission,  and  in  situations,  where  very 
powerful  calls  of  both  duty  and  decorum  might 
have-  been  expected  to  impose  a  restraint  It  is 
difficult  to  maintain,  that  she  is  liable  to  a  charge 
of  malice  for  following  his  own  authorized  pre- 
cedents, fot  adopting  the  character  he  had  con* 
ferred  upon  her  ^  for  echoing  his  own  assertions  -•• 
and  conforming  to  his  own  course  of  actings 

It  seems  to  be.a  representaticHi,  rather  insinuated 
than  avowed,  that  the  permission  was  given  imly 

s      •'  during 
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dbiiin^  tiiB  cobitbitation;  and^  that  this  having     Hawk««; 
ceased,  ttte  pennistiion  is  expired.    This  may  be      ^°''";   , 


^ue;  but  it  does '>not 'follow,  that  it  is  any  part  of  qi^d  June  reir; 
4be  duty-of  the  Ecdesastical  Court  to  prodlaim  "^^^»8«^-  - 
its  eltinctidn ;  thftt<!ouTt  is  bound,  in  a  cause  of 
jactitation,:  to  ^sae-  that  parties  do  not  usurp  th^ 
-charactersoof :  hasbatfd  and  wife  (characters  sacred 
wid  iiidissbhlb}Er)^^t»'the  injury  (^  the  complain- 
^«iit ;  but  if'^eie^ba  DO  usurpation^  if  the  title  has 
^een  so  licenced  by  uie  authority^  and  still  more 
by  the  example,  of  the  complainant  himself,  this 
^  Court  will  leave  him  to  relieve  himself,  by  his  own 
exertions,  from  the  inconvenience  of  his  own  acts. 
It  is  too  mudb  to  expect,  that  if  a  person  imposes 
false  characters  of  this*  nature  upon  the  world,  the 
"Ecclesiastical  Court  is  to  interpose  in  his  behalf, 
tis  soon  as  the  consequences  of  such  unfortunate 
conduct  begin  to  assail  him.     It  looks  in  vain  to 
'find  malicious  boasting  in  language  long  autho- 
rized, and  used  by  the  party  himself.     Persons  of 
^nch  habits  have  their  quarrels  and  reconciliations. 
They  likewise  change'  these  transient  connections, 
and  the  new  favourite  is  privileged  with  the  title 
of  her  predecessor.     This  Court  cannot  follow 
them  in  these  variations,  of  humour,  and  conduct, 
and  drop  all  recollection  of  the  false  character 
they  have  conferred,  at  th^  moment  they  think 
■proper  to  drop  it  in  practice.    According  to  {.ord 
Hawkers  own  account,  he  has  been  living,  for 
years,  in  an  adulterous  connection  with  the  wife 
of  another  man,  whom^  for.  the  conveniences  qf 
that  connection,  he  has  every  where  ihtroduce/d 
and  qualified  as  his  own.   What  protection  he  may 
find  ia  other  Courts  from  tljie  molestation  of  clainjs  ' 
'  '       ^  >•-   '       u  2  origi- 
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originating  from  this  impostare^  which  he  has 
practised  upon  the  world,  is  not  for  me  to  inquire. 
5t8d  June  IH19.  Hc  must  fight  through  the  difficulties  he  has 
ay  1880.  created  J  and  in  every  case,  he  will  have  the  pro- 
tection to  which  he  is'  legally  entitled.  But  this 
Court  cannot  indulge  him  with  a  general  exemp- 
tion from  all  possible  inconvenience,  by  pro- 
nouncing a  sentence  of  malicious  jactitation  agidnst 
the  person,  whom  he  himself  has  tutored  to  use 
the  language  of  which  he  complains. — Suit  dis- 
missed. 


t6th/«(y  1S19. 

Dirofce,  hj  ret* 
•on  of  AduUeiy, 
hvred  by  the 
totnpeiuaho  en* 
mmitiComiDtcted 
^itenefier  the 
Adakeryef  the 
Defeodint  — 
JUerimiHaium 
■usuined. 


PROCTOR  V.  PROCTOR. 

'J^HIS  was  a  case  of  divorce,  by  reason  of  adul- 
tery, brought  by  the  husband  against  the  wife, 
in  which  the  principle  of  recrimination  was  fully 
discussed,  and  with  reference  to  acts  of  the  husband 
subsequent  to  the  commencement  of  the  suit. 

The  case  was  argued  by  Dr.  Swahey  and  Dr. 
Lushingtofit  for  the  husband ;  by  Dr.  Arnold  and 
Dr.  Jenner  for  the  wife. 

Judgment. 
Sir  William  Scott. — This  is  a  suit  for  a  divorce, 
by  reason  of  adultery,  instituted  by  Charles  Proctor, 
Esq.  against  Elfzabeth  Mary  Proctor^  his  wife. 
The  libel  states  /<  the  marriage  of  the  parties  to 
"  have  taken  place  on  the  13tfi  of  September  1810, 
^*  and  their  cohabitation  together,  from  that  time 
«  until  the  month  ot  August  1814,  when  they  left 
'^  London,  for  the  purpose  of  making  a  tour  on  the 
Continent ;  that  they  proceeded  on  their  route, 
and  reached  Naples  in  January  1815,  where  they 

"  remained 
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«  remained  some  time,  and  during  their  residence  ptocro.  v. 
•^  there  became  acquainted  with  a  Mr.  French,  ^y^^^'- 
an  Irish  gentleman,  with  whom  they  formed  an  i6th  jufy  1819. 
intimate  connexion,  Mr.  French  being  also  on 
an  excursion  of  pleasure,  and  having  ascertained 
f  *  the  destination  of  Mr.  and  Mrs.  Proctor,  pro- 
posed to  accompany  them,  which  was  agreed  to, 
and  they  shortly  afterwards  left  Naples  together, 
and  continued  so  until  they  reached  Brussels. 
'^  During  this  time,  the  intimacy  between  Mr* 
**  French  and  Mrs.  Proctor  increased,  and  several 
**  acts  coming  to  the  knowledge  of  Mr.  Proctor^s 
^^  valet,  which  excited  his  suspicions,  he  thought 
^*  himself  bound  to  communicate  them  to  his 
♦*  master,  upon  which  Mr.  Proctor  determined  to 
**  travel  no  further  with  Mr.  French, -^  and,  on  their 
<<  arrival  at  Brussels,  under  pretence  of  their  ser- 
vants disagreeing,  Mr.  Proctor  proposed  that 
they  should  separate,  which  was  agreed  to,  and 
♦*  Mr.  French  proceeded  to  Paris,  and  Mr.  and 
«  Mrs. Proctor  to  London" 

Notwithstanding  this  separation,  the  intercourse 

was  still  carried  on  by  a  correspondence;  Mrs.^ 

Proctor  receiving  her  letters  under  the  feigned 

name  of  Madame  Woolfort,  at  several  places  on  the 

Continent,  until  their  arrival  in  London,  at  Gor^ 

don*s  Hotel,  in  August  1815.     Shortly  after  Mr. 

and  Mrs.  Proctor^s  arrival  in  London,  Mr.  French 

also  arrived,  and  took  up  his  residence  at  Long^^ 

Hotel,  when  the  correspondence  was    renewed, 

and  a  person  of  the  name  of  Lee,  and  another,, 

the  servants  of  the  coffee-houses,  were  employed 

in  carrying  the  letters.     Mrs.  Proctor  about  this 

time  sent  for  a  jeweller,  and  ordered  two  rings,, 

one  to  be  oniamented  with  two  hearts  entwined^ 

u  3  doves, 
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PK<K!roR  9.    dovesy  Bud  such  like  embksm:i>B  puriUf\  liU^'ta  be^ 
^*^'^'^°"'     ehriched  with  emeialds^  tk^  :#th»»tD  be»  the* 


Kihji^  >809»  same  emblems,  and  the  'iblk)\Htifg  motto  ti>*lbe  in- 
scribed on  the  inside  of  it'i'**JRlavoisg&utS*k''pltiisirf, 
**  etcroyms  conceuoir'  la,  bonbeuf.'  ♦  Ak!  je  n^ao^is 
*^  senti  qiiun  vain  sohge,  st  n^magmois  que  le^hiiu' 
*\  heur  (Tun  enfkntJ*  These  rings  were  carefully 
wrapped  up,  and  sent  to  her  under  the  aibresaid' 
feigned  name  of  Wopffort  Thej  ranained  a  short' 
time  at  Gardon^s  Hotel,  and  then  returned  to  Mr.- 
Proctor* %  seat,  Mardoa:^  near  iFore^  where  the  oor- 
respandence  was  still  carried  o&  Mr.  PrCctor^ 
having  good  reason  to  suspiect  the  fuielity  of  his' 
wife,  determined  to  be  convinced  of  il^  by  search^ 
ing  his  post>bag,  and  there  he  found,  a  ^nttfsty  ia  hitf 
wife's  hand*writii^,  addressed  .J(k^..  'Mci  VirtMhj 
Thfe  fiict  confirming  his  sijil|iieioal^ '  lid  inuaeu 
diately  repaired  to  the  hou^^  <yf .  JM[&.JEfa&u  .the? 
father  of  Mrs.  Proctor,  and  relati^<io  UoQ  the  cii^ 
cumstance,  when  he  advised  him;  t^  brifig  lCra$ 
Proctor  to  his  house,  without  aequainttng  her  with 
the  object,  and  the  matter  should  be  then  tbo* 
roughly  investigated*  This  was  accordingly  donisy 
and,  upon  her  being  accused  of  her  criminal',  1^\, 
respondence,  she  strongly  denied  it;' but  on  tbe 
letter  being  produced,  she  appeared  extremely 
agitated,  and  left  the  room.  She  afterwaixb  ad^ 
mitted  her  guilt,  and  imploded  pardoti  jSnajb  her 
injured  husband.  CteitIi(ii^divelopement  of /thne* 
facts,  Mr.  Proctor  ^v^as  determined  to  seek  re&ess 
against  MT.FrencJi^  ^nd  consulted  his  legal  ad- 
visers for  that  purpose;  but,  from  the  absent  of 
witnesses  abroad,  •  he  ^waa  unable ''toinproceed. 
Pending  the  inquiry,  hdwever, /it  (waacastertained 
that  a  criminal  interaourise  hatf.' .taken  plabewitiv 

15      '  i  this 
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,tbkS  lady  and  Mr.Stimdishy  ^gentleman  to  \yhom    Pmctorv. 
she  had  been  introduced  at  Rome,  and  so  con-       '^^^'^^^^ 


elusive  was  the  information  of  this  circumstance,  i^tJ^Jta^i%x9^ 
•  that  Mr*  Proctor  .commenced  a  suit  at  Common 
Law,  the  result  ^of  which  was  a  verdict  in  his  fa- 
^  vour,  and  damages,  to  the  amount  of  cj^500,  were 
awarded  hinu 

It  will  be  imnecessary  to  enter  into  a  minute 
.detail  of  the  evidence  in  this  case;  it  will  be 
,  enough  to  say,  that  the  proof  is  abundant,  and 
.  quite  sufficient  to  maintain  more  than  th^  indivi- 
dual case ;  and,  therefore,  if  it  rested  here,  Mr. 
Proctor  would  be  entitled  to  the  sentence  of  the 
Court :  But  it  does  not*    Mrs.  Proctor^  notwith- 
^standing  all  her  professions  of  sorrow,  regret,  and 
.  her  imploring  acknowledgments  of  penitence  and 
affection^  has-  accused  her  husband  of  a  criminal 
intercourse  with  a  person  of  the  name  o£  Charlotte  ' 
'  P/ttj>ps,.  which  the  Counsel  on  his  behalf  were  com- 
'pelled  to  admit ;.  but  it  appears,  that  he  had  not 
:  any  intercourse  with  this  person,  until  after  the 
infidelity  of  his  wife  had  been  clearly  established. 
.     Upon  this  state    of  facts,    a  question  arises, 
whether  the  party  has  forfeited  his  remedy  of  a 
legal  separation  firom  his  offending  wife,  by  his 
incontinence  proved  to  have  taken  place  subse- 
quent to  the  discovery  of  his  wife's  infidelity,  there 
b^mg  no  reason  to  presume  otherwise,  than  that 
-he  had  always  confined  himself  to  his  marriage 
hf^9  till  afler  the  voluntary  separation  which  fol- 
lowed the  discovery?  It  is  impossible  not  to  see, 
thai  if  this  relief  of  a  legal  separation  is  withheld, 
both  himself  and  his  innocent  family  may  eventually 
become  sufferers  to  a  very  great  extent.     He  wjll 
he  primd  fide,  the  father  of  the  spurious  offspring 
L    .        .  V  4  which, 
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PRocToi  r.    which,  from  the  past  experience  of  her  condoct^ 
PnocTon.     ^Yie  may  be  likely  enough  to  produce.    He  is  primd 


iediJufyi9i9.Jiicie  liable  for  the  debts,  which  she  is  likely  to  con- 
tract in  this  state  of  separation.  He  will  be..undefr 
the  necessity  of  proving,  by  means  not  always  easy 
or  convenient  to  be  had,  an  absolute  non-inter- 
course, in  order  to  deliver  himself  from  these 
painful  obligations  whenever  they  press.  It  is  to 
be  added,  that  he  is  likewise  to  be  barred,  in  con- 
sequence of  a  failure  in  his  present  application, 
from  obtaining  that  complete  relief  which  the  Legis- 
lature is  in  the  modern  habits  of  dispensing,  of  an 
entire  dissolution  of  all  connection  with  a  woman 
i^ho  has  violated  all  her  conjugal  duties,  and  made 
his  marriage  bed  a  scene  of  pollution  and  dis- 
honour. These  are  consequences  that  must  be 
admitted  to  press  with  sufficient  seventy  upon  a 
husband,  whose  own  irregularities  may  naturallj 
be  supposed  to  have  had  a  'main  part  of  their 
origin  in  the  failures  of  duty  on  the  part  of  the 
wife ;  and  if  the  law  does  really  impose  them,  it  is 
fair  to  presume,  that  it  has  provided  against  them 
in  some  way  or  other,  reconcileable  with  its  notions 
of  the  marriage  contract,  and  of  the  duties  of  the 
parties  to  each  other,  in  the  relation  in  which  they 
happen  to  be  placed. 

There  can  be  no  question  that  the  legal  nature 
of  the  marriage  contract,  in  this  country,  had  its 
entire  root  in  the  ancient  Canon  Law  of  Europe/ 
not  indeed  since  the  Reformation,  to  the  full  extent 
of  that  law  which  considered  it  as  an  absolute 
Sacrament ;  but  to  the  extent  of  considering  it  in 
each  case  as  an  act  highly  spiritual,  consecrated  by 
divine  authority,  and  as  such  indissoluble  by  human 
power  for  any  cause  whatever.    The  obligations  of 

4  marriage 


CONSISTORY  COURT  OF  LONDON. 


:«97 


marriage  might  be  suspended  but  could  not  be    ^*o«To»r. 
extinguished,  the  parties  might  be  released  in  cer- 


tain cases  from  personal  cohabitation,  but  the  rela-  iwh/u^f  j8J9. 
tion  of  husband  and  wife  still  subsisted.  —  These 
.  were  characters  absolutely  indelible.    No  breach 
'  of  the  marriage  duties  affected  the  sacred  vinculum. 
If  the  parties  were  released  from  personal  cohabi- 
tation for  reasons  allowed  by  the  law,  yet  still  as 
.  the  vinculum  remained,  the  guilt  of  adultery  was 
just  as  much  liable  to  be  incurred  by  any  act  then 
committed,  as  when  the  parties  were  living  in  con- 
jugal society,  and  in  the  apparent  discharge  of  all 
matrimonial  obligations.     The  corpus  delicti  Is  the 
same,  because  manente  vinculo,  semper  remanent 
cor^uges. 

It  was  a  doctrine  not  peculiar  to  the  CaAon  Law, 
that  it  looked  with  disfavour  to  a  complaining 
party,  who  was  himself  an  offender  in  the  same 
way ;  for  the  Civil  Law,  certainly,  did  the  same, 
to  the  extent  of  not  barring  the  wife's  demand 
of  dower  against  such  a  husband.  In  one  text 
of  the  Civil  Law  usually  quoted  upon  this  sub- 
ject>  which  Brissonius  justly  calls  insignis  senr 
Jentia,  the  allowance  of  dower  seems  referred 
to  the  supposition,  that  the  husband  had  be- 
trayed the  wife  into  acts  of  infidelity,  by  the 
seductions  amd  provocations  of  evil  examples  of 
his  own:  ^^ludex  debet  inquirere  an  maritus  pudice 
"  vivens  mulieri  quoque  bonos  mores  colendi  auctor 
"  fuerit  Perirdquum  enim  videtur  esse,  utpudicitiam 
'**  vir  ab  tucore  exigat  quam  ipse  non  ea:hibeatJ^** 
Certain  it  is,  that  the  general  maxim  of  compensa- 


*  Dig.  48.  5. 13. 

tion, 
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ptacTOM  •.  tion,  as  applied  to  mutual  moral  filings,  was  forged 

'PllOCTOft*  •  •  _-^ 

^-  in  that  mint. — ** Vtro  atque  tixore  mvtccm  accm^ 


1Mb  JWjf  1819.  «  sanHbuSj  cauMun  repudii  decUsse  utrumque  .pro^ 

**  nuntiaitan  est:  Id  ita  accipi  debet,  ut  ed  lege^. 
**  quam  ambo  amtempserunt,  neuter  vindicetur: 
*^  porta  enim  deUcta  mutua  pensatione  dissolvw^ 
^*  tur^;^*  a  maxim  which  it  appUed  to  other  cases 
of  mutual  misconduct. 

I  do  not  find  any  express  text,  that  applies- 
to  the  particular  case  of  granting  a  legal  sispara- 
-tion  to  a  husband,  who  had  remained  constant 
to  his  marriage  bed  till  after  he  had  detected 
the  infidelity  of  his  wife,  and  retired  firom  her 
society.  No  such  favourable  distinction  is  in- 
timated any  where  in  that  system,  as  far  as  I 
recollect.  There  can  be  no  doubt  that  the  Canon 
Law  acknowledged  none  such ;  the  contrary  flowed 
naturally  firom  its  pecidiar  doctrine  of  the  absolute 
indissolubility,  of  marriage..  For  the  vinculum 
remaining  perfectly  unaflfected  by  the  adultery  oT 
either  party,  or  by  a  private  separation  consequent 
thereon,  t^  parties  remanent  conjuges^  and  an 
^ulteiy  then  committed,  was  as  direct  and  gross 
an  infiaction  of  that  vinculum  as  if  committed  at 
any  odier  period^  and  as  such,  was  held  equivalent 
to  it.  It  was  a  pear  delichm,  subject  to  the  same 
rule  of  compensation,  which  leaves  the  parties  to 
fiild  their  common  remedy  in  common  humiUation, 
and  mutual  forgiveness.  It  provides  against  the 
mischiefs  to  which  a  husband  might  be  exposed 
by  such  a  wife  living  apart,  by  its  known  doctrine^ 
.that  all  separations  merely  voluntary  are  totally 
illegal^  not  to  be  either  tolerated  or  presumed. 

.*  Kg.  24,  .3. 39. 

It 
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It  acknovrte^es  no  interidedbte  lUike  lietwtefi  a  ?iubcti>a^*i 
eohabitation  and  m  foiniukl  sepdrstdoa.  It^  thefe&re^ 
pt^omes,  wl^a  it  withhdda  ito  divorce  of  $e|)frf 
rtftian,  that  the  parties  rbtiun  to  cohabiMtion ;  all 
matters  return  to  their  fbrmer  oourse,  but  ;\*itb 
ittiimased  vigour;  the  htudiiaUd  and  ^fe  livd  agaitt 
m  their  former  fbotingi  and  there  iano  aiiticip^ 
tion  of  separate  debts/ or  of  the  probabUity  of  a 
spurious  ofl^ring;  That  such  ia  the  do6titiie  oi 
the  C^on  Law  is  most  certain^  the  authcu^itiesi 
are  nu Aierous  and  precise  to  that  efiect  $  the  texta 
6f  the  Canon  Law,  the  dicta  of  all  Commentators 
iAd  ProfesdoHs^  concur  in  holding  out^  tltat  therd 
jA  nd  distinction  between  a  dditi^ueney  of  thet 
husband  committed  b^ire  or  qfler  a  wife's  infi-i 
detlty^  in  its  eompfett  effictenoy  as  a  bar  to  a  olaint 
of  legal  separation.  *  r 

I  should 


i^i^i^i^i  I  I  I  ■  1 1 1 1  ■  I 


.  *  *  The  following  quotations  were  introduced  into  this  part  of 

the  judgment: — 

Dtcr.Qreg.  ix.  5,  tit.  1 6.  vli.— "  Tua  fratertiitas  req«i«iirit  utruni 
^  aliquo  deneganti  uxori  sub  in  adulterio  deprehenss  debitum 
"  conjugale,  si  postmodum  ipse  cum  alia  perpetret  adulteriuni 
«*  manifeste,  cogi  debeat  ut  uxorem  maritali  affectione  peitractctt 
f<  tuper  quo  taliter  respondenuis^  quad  cum  paria  crimina  com- 
•^  pensatione  mutua  deleantur,  vk  hujusmodi  foniicationis  su^ 
♦*  obtentu  uzoris  nequit  consortium  declinare/' 

PMorm.  in  loco  cU.—*'  Nota,  quod  licet  propter  adulteriuni 
f«  mulieris  poseit  aeparari  matrimonium  quoad  torum,  non  potest, 
«*  maritus  cum  alia  cohabitare,  sed  tenetur  continere,  alias  ad, 
"  uxorem  redire,  quia  licet  propter  adulterium  separetur  matri- 
«  monium  quoad  torum,  nod  tamen  quoad  vinculum  quia  rema* 
*•  nent  coi^uges."—  He  maintains,  that  after  sentence  of  adultery, 
obtnned  against  the  wife,  the  judge  may,  ex  officw,  compel  the. 
oflending  ho^baad  to  return  to  Uic  wife—"  Ne  propter  sepa- 
'^^  rationem  jaceant  in  peccato 
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PkocTOR  V.        I  should  subject  the  Court  to  the  charge  of  idle 
pedantry,  if  I  were  to  multiply  authorities  upon  a 


leth/K^isig.  point  so  clearly  established.    If  the  Can<m  Law  is 

to  be  taken  as  the  guide^  there  is  certainly  an 
end  of  all  question  on  the  subject    If  it  be  not» 
then  the  question  must  rest  upon  modem  decisions 
of  our  own  (which,  I  am  sorry  to  say,  no  diligence 
of  myself^  or  others,  have  been  able  to  produce) ; 
and  if  they  are  wanting,  recourse  must  be  had  to 
the  general  principles  of  reason,  morality,  and 
public  convenience,  applicable  to  such  a  case. 
Upon  the  first  point,  the  binding  authority  of  the 
Canon  Law  in  causes  matrimoniak  depending  in 
these  Courts,  I  look  without  success,  for  any  prin- 
ciple  on  which  I  can  hold,  that  they  can  release 
themselves,  by  any  power  of  their  own,  from  a  sub- 
mission to  that  authority.     The  release,  if  proper, 
must  come  from  a  higher  authority  than  they 
possess.    It  is  notorious  that  this  country,  at  the 
Reformation^  adopted  almost  the  whole  of  the  Law 
of  Matrimony,  together  with  all  its  doctrines  of 
indissolubility,  of  contracts  per  verba  de  presenii 

et 


LanceUottu$9  1.  ii.  tit.  16.— "  Soepius  accidit*  ut  matrimonii 
'*  remanente  Sacramento  tbori  tantum  6at  separatio,  quo  casu 
**  matrimonium  roinime  aboletur,  sed  sibt  sunt  invicem  conjuges^ 
**  etiam  separati/' — "  Nuptiale  foedus  non  aboletur  inter  eoa  qui 
**  etiam  adulterii  causa  sejunguntur  matrimonium  inter  fideles 
**  contractum,  aut  consummatum  nullo  casu  quoad  rincuiuni 
*«  soW  posset/' 

Greg,  Dec.  ix.  4.  tit.  19.  iv. — '«  Repelletur  uxor  petens  resti- 
**  tutionem  mariti»  si  notorie  fomicata  est,  et  maritus  continuit. 
<'  Consultationi  tuae  respondemus  quod  si  notorium  est  mulie- 
**  rem,  adulterium  coromississe  pnefatus  vir  cogi  non  potest  nisi 
'*  constaret  ipsum  cum  Mk  adulterium  commississe," 

Sanchez^ 
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et  per  verba  de  Juturo^  of  separations  a  mensd  et  proctor  v. 
ihorOf  and  many  others  j  the  whole  of  our  Matri-  '^**^^^"' 
monial  Law  is,  in.  matter  and  form,  constructed  leth  ju/yisia. 
upon  it:  some  Canons  of  our  own  may  have 
varied  it ;  and  a  higher  authority,  that  of  the 
Legislature,  has  swept  away  some  important  parts 
of  it«  But  the  doctrine  of  indissolubility  remains 
in  full  force.  The  very  practice  of  the  Legislature 
in  granting,  by  special  acts,  particular  divorces  in 
particular  cases,  afiurms  the  indissolubility  as 
existing  in  the  general  law,  and  to  be  maintained 
by  the  Courts  in  their  dispensations  of  justice. 
The  principle  of  indissolubility  brings  with  it  all 
its  consequences,  and  amongst  the  rest  the  con- 
sequence, that  every  breach  of  the  remaining 
vinadum  continues  with  all  the  legal  brand  of 
adultery  upon  it  full  as  much  as  at  any  period  of 
its  existence.  It  is  a  par  delictum  with  any  other 
act  of  adultery,  that  may  have  taken  place  during 
any  former  period  of  the  marriage  contract  —  of 
course  it  carries  with  it  all  the  disability  which 


Sanchez  10,  Disp.  6.de  Dioortiis. — *'  La{>su9  hie  in  adulterium 
"  potest  contuigere  ante  et  post  sententiam  dirortii  latam ;  ia 
utroque  eventu  disputatiir.  Prima  conclusio  certissima  apud 
omnes  est  quando  contingit  ante  latam  sententiam  utrumque 
**  conjugem  adulterari,  neutri  licet  ab  alio  divertere,  sed  mutuft 
compensatione  ambo  adulteria  abolentur." — '*  Nil  refert  ad 
hoc,  uter  conjugum  prius  sit  lapsus  in  adulterium,  quia  jura 
solum  ponderant,  utrumque  conjugem  simiii  crimine  jam  infici 
et  neutrum  matrimonii  fidem  illee^m  seryasse,  non  habita 
ralione  prioritads  fcI  posterioritatis  delicti  idque  verissimuni 
est  &  nullum  dubitantem  inFeni."— "  quando  ante  divortii 
sententiam  contingeret  innocentb  lapsus,  constat  inter  omnes, 
doctores  teneri  hunc  ad  conjugem  dimissam ;  immo  post  sen- 
tentiam satis  pr6babiliter  decent  multi." 

an 
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ptoicTOE  9.   w  adultery  creates  *  of  obtainiiig  an  autiiomed 

F&OCTOE* 

.-  sqiaration* 

>«d^  /i^  1819.      TakiHg  thi^,  as  I  drink  I  am  compelled  to  do,  as 
the  rule  of  law  binding  upon  the  judgments  of  this 
Court,  I  cannot  blind  myself  to  the  &LClty  that  the 
modem  course  of  life  and  manners  does  not  furnish 
those  comctions  of  the  mischiefs  that  may  foUow; 
which  the  Canon  Law  had  anticipated  in  con*^ 
nexion  with  its  Rule.    There  is  no  return  to 
•    eohabitatixm,  nor  are  any  means  to  be  resorted 
to:  for  die  puipose  of  compelling  it.     In  the  state 
of  ttparation,  whether  authorized  or  merely  con^ 
ventional,  which  usually  takes  place^  there  is  cer« 
tainly  the  increased  danger  of  a  spurious  offiipring^ 
and,  as  the  regulations  of  property  exist  amongst 
us,  the  danger  of  separate  debts,  to  the  great 
eventual  injury  of  the  husband  and  his  legitimate 
family.    But  even  if  such  mischiefs  may  be  pre» 
iimed  to  follow  the  modem  application  of  the 
fiule,  this  Court  still  remains  under  thei  l^gal 
obligation    of  adhering  to  it,  till  a  competent 
authority  provides  another.     Whether  the  incon- 
veniences of  the  Rule,  as  it  now  operates,  (con* 
sidered  as  they  ought  to  be  in  opposition  to  those 
which  might  follow  the  reversal  of  it,)  are  such  as 
nevertheless^  ought  to  produce  a  reversal,  is  a 
question  which  this  Court  has  neither  a  right  nor 
a  duty  to  inquire.    Whether  a  Rule,  which  should 
relax  the  obligations  of  a  husband  to  purity  of 
manners,  and  should  enable  him,  with  litde  or  no 
hazard,  to  practise  an  unlawful  retaliation  upon 
an  offending  wife,  and  this  upon  his  own  private 
knowledge,  (whether  real,  or  assumed)  of  her  infi- 
delity not  yet  legally  proved  j -- whether  such  a 

relax* 
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relaxation  shcriild  take  plade  on  account  of  his    PfocTOR  i^ 
childrea,  whom  he  ought  to  have  protected  by  the  ''_ 

regularity  of  his  own  conduct;  whether  such  a  i^thjH^isiw 
Rule  could  be  established  with  perfect  safety  to 
the  interests  of  general  moraUty,  and  to  the  claims 
of  equal  justice  between  the  sexes,  are  Cbnuider^ 
tiras  that  lie  beyond  the  limits  of  the  preseirt 
inquiry? — that  is  confined  within  the  narrow 
bounds  of  this  question,  whether  the  husband 
uttder  the  existing  Rule  of  Law  is  entitled  to  a 
legal  separation  ****  and  I  am  of  opinion  that  ha 
is  not.  


LAGDEN  v.  FLACK. 

^HIS  was  a  suit,  brought  by  the  Rev.  Hemry  i^th/u^uig. 
*     Allen  LagdeUj  vicar  of  the  parish  of  JFare  with  subtnction  of 
Thundridge  annexed,  in  the  county  of  Hertford^  nidw^t^ 
against  WUUam  Flack,  a  parishioner,  and  occupier  SSS^T^ 
of  land  in  the  parish  of  Ware,  for  the  tithes  of  •^wnJed. 

tares,  clover,,  and  wood.* 

• — >         «  ■    .  ■  .f 

*  *  In  reading  the  evidence,  an  objection  was  taken  to  one  of 
the  witnesses,  on  the  ground  that  he  was  a  farmer^  occupying 
land  in  the  parish,  who  might  be  interested  in  th«  result  of  this 
Suit-  The  Court  held  —  that,  although  he  had  no  direct  i nte- 
Tcst,  he  might  be  ultimately  interested  in  the  event  of  the  suit ; 
and  the  party  had  not  waived  the  objection  merely  by  admiiiis- 
tering  interrogatories  to  him,  as  it  did  not  appear  that  be  wasde^ 
signated  as  farmer  in  the  parish ;  but  if  so,  nos*  canatat^  that  he 
i«  a  farmer  of  wood  land.  It  is  a  matter  of  ordinary  prudence 
to  administer  the  interrogatories,  and  the  objection  is  taken  the 
first  time  they  are  offered  to  be  read.  ;  The  Court  is  bound  to 
•consider  this  witn^  as  incompetent  by  law— thercftwc,  r^ecti 
kis  evidence. 

-"^      •         -  .In 
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lagdevv.        In  support  of  the  demand,  Dr.  Swabey  and  Dr. 
Flack.      LusfiingUm  Contended,  that  the  Vicar  was,  by  his 


i6ih/iifyi8i9,  endowment*,  entitled  to  all  tithes,  except  com 

and  hay;  that  clover  and  tares  were  articles  of 
modern  introduction,  since  the  endowment,  and 
could  not  be  considered  as  coming  under  the  de« 
nomination  of  hay,  more  particularly  when  they 
were  used  green  t,  and  did  not  undergo  the  pro- 
cess by  which  hay  was  distinguished.  That,  on 
the  exemption  claimed  for  wood,  it  was  asserted 
to  depend  on  special  custom,  and  could  be  sup* 
ported  on  no  other  ground ;  but  no  proof  was  0& 
fered  on  that  point.  With  respect  to  the  exemp- 
tion for  glebe  land,  belonging  to  the  impropriate 
rectory  in  the  occupation  of  the  defendant,  as 


*  The  additional  articles  to  the  libel  pleaded — First,  *'  that, 
**'  in  the  year  1231«  Bx>g€T  then  Bishop  of  London^  and  Geoffrey 
**  Dean  of  the  church  of  SL  Paul,  London^  made  a  certain  com* 
"  position  or  endowment  concerning  the  Vicar  of  the  parish 
'*  church  of  fFdrCf  ordiuning  that  the  ?icar  and  his  successors 
**  should  receive  all  small  tithes  and  oblations  whatsoever,  and 
'*  all  things  to  the  siud  Church  of  Ware  and  Chapel  of  T^n* 

drych  appertaining,  or  which,  in  future,  might  appertain,  ex* 

cept  the  tithes  of  com,  &c.  That  the  same  vicar,  and  other 
**  vicars  also,  should  receive  the  tithes  of  wood,  trees,  and  under- 
**  wood,  &c»  of  all  forests,  groves,  dales,  and  hedges  of  the  whole 
*'  parish  of  the  vill  of  fVare  and  Thundrych,  and  of  flax  and 
**  hemp,  gardens  and  fruit,  woo),  lambs,  pigs,  geese,  cygnets, 
**  calves,  cheese,  butter,  milk,  and  agistment  of  animals,  tithes 
**  of  stags,  rabbits,  flsh,  and  all  birds,  tithes  of  miOs,  merchaa- 
**  dize,  giuns,  and  lodging-bouses,  &c.'' 

t  The  libel  pleaded,  "  That  the  said  tares  and  clover  were 
*'  used  green,  or  caused  to  be  used  green,  by  the  said  fViUiam 
"  flackt  for  the  feed  of  horses  and  other  cattle  belonging  to 
**  him  or  other  persons,  without  setting  out  the  tithe  or  tenth 
*f  pftrt  thereof,  which  was  and  is  Justly  due  tQ  the  Vicar  of  th^ 
'*  fidid  parish." 

lessee 
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lessee  of  Trinity  College,  Cambridge^  it  was  a  dis-    la«dbn  v. 
tinction  perfectly  familiar  in  practice,  that  such  .^Jl^^ll. 
exemption  did  not  extend  beyond  the  personal  oc-  i^  /<^  isia. 
cupation  of  the  clerical  person^  and  could  not  be 
transferred  to  his  lessee. 


On  the  other  side,  Dr.  Arnold  and  Dr.  Adams 
contended,  that  clover  was  of  the  nature  of  hay, 
as  a  species  of  t^e  same  genus ;  and  that  there 
was  no  distinction  between  cutting  it  green 
and  making  it  into  hay,  otherwise  than  when  it 
might  be  fed  off,  in  which  case  it  was  agistment. 
^  That,  as  to  the  exemption  from  the  tithe  of  wood, 
it  was  true,  that  no  evi4ence  of  particular  custom 
had  been  adduced.  As  to  the  privilege  of  the  les- 
see of  the  rector,  it  did  not  stand  merely  on  the 
clerical  character  of  the  lessor,  but  on  this  further 
distinction,  that  glebe  of  the  rector  was  not  liable, 
if  it  had  belonged  to  the  impropriator  at  the 
time  of  the  endowment  of  the  vicarage,  or  if  the 
land  bad  come  to  the  parsonage  after  such  endow- 
ment. This  benefice  was  appropriated  at  the  time 
of  the  endowment ;  for  the  prior  of  fFare  was 
bound  to  find  a  vicar,  and  the  penalty  for  not  com- 
plying with  the  terms  then  settled  was,  that  the 
vicar  should  have  part  of  the  great  tithes :  It 
continued  appropriate  to  the  priory  'till  the  dis- 
solution ;  it  tlien  devolved  to  the  Crown,  and 
from  thence  passed  to  Trinity  College.  It  is,  there- 
fore, within  a  case  cited  from  Cro.  EUz.  * ;  and 
it  is  further  to  be  observed,  that  rights  of  this 
kind  are  reserved  to  the  College  by  the  lease. 


*  B^co  V.  Barkidale^  Cro.  AUx.  578. 
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laodsn  0.        In  reply,  it  was  said,  that,  by  the  genend  rule, 
flack.^   g^^j^  l^^^  would  be  liable  tD  tithe  under  the  dia* 

16th  Jufy  1S19.  tinctions  before  noted ;  that  the  case  quoted  from 

Crq.EUz.  did  not  affect  that  argument,  as  the  lands 
there  referred  to,  as  discharged  at  the  time  of  the 
endowment,  were  considered  as  discharged  by 
specific  exemption,  and  not  merely  as  belonging 
to  the  rectory.  • 

Judgment. 
Sir  William  Scott.  — ^This  is  a  suit,  brought  by  the 
Vicar  of  the  parish  of  Ware  against  William  Flaekf 
one  of  his  parishioners,  for  tithes  of  clover  and  tares 
used  green,  and  for  wood  consumed  as  fuel  in  his 
house  of  husbandry  in  the  parish.  The  endowment 
has  been  exhibited  $  and  the  general  right  of  tithes 
is  not  resisted,  otherwise  than  with  respect  to  the 
character  of  the  particular  tithe  of  clover  and  tares, 
and  the  claims  of  exemption  as  to  the  wood.  On 
the  first  article,  which  relates  to  the  tithe  of  tares 
and  clover  not  made  into  hay,  **  but  cut,  mown, 
"  and  used  green,  or  caused  to  be  used  green  for  the 
**  feed  of  horses  and  other  cattle,**  it  is  contended, 
on  the  part  of  the  Vicar,  who^  claims  all  the  tithes, 
except  those  of  corn  and  hay,  that  clover  and  tares 
so  used,  are  not  to  be  considered  as  coming  within 
the  exception.     I  learn,  however,  from  the  highest 


*  The  principal  cases  referred  to  were, — (Clover) — Frankly  v. 
Bennel,  Bunb.  70.  Barrel  ^r:  Withers,  3  Keh.  479.  WaUu  v. 
Taxne  and  Onderhitl,  2  Gw.  749.  2  Com.  Rep.  633.  WInte  ▼. 
'  Read,  1  Wood,  158.  Wogd  v.  Harrison,  Ambler,  563.^(Ta») 
— Hodgson  V.  Smith,  2  Wood,  21.  2  Gw.  773.  Steers  v.  Brasder, 
2  Gw.  742.— (Wood)— Walton  v.  Tryon,  2  Gw.  829.  Norton  y. 
Fermer,  Cro.  Car.  1 13.   Erskine  v.  Rujfie  aod  Brewster,  3  Gw.  969. 

auttio- 
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authotity  in  the  Court  of  Exchequer,  that  grasis,    lagoen  v. 


Flack. 


whet!  separated  from  the  soil  by  an  instrument,  . 
though  used  green,  is  a  great  tithe;  it  then  fol-  lethju/yisig. 
lows  the  nature  of  its  genus :  but  if  separated  by 
the  mouth  of  the  animal,  it  is  an  agistment,  and  a 
small  tithe.    The  claim,  therefore,  of  the  Vicar,  on 
.  that  article,  cannot  be  maintained. 

I  am  next  to  consider  the  groiind  of  the  ex- 
emptioUy  that  has  been  contended  for,  with  respect 
to  tithe  of  wood  Used  in  fuel  by  the  farmer,  in 
his  house  of  husbandry.*  This  is  a  rfemote  prin- 
ciple,  and  might  apply  to  a  variety  of  other  articles 
c6nsumed  in  the  house.  If  it  is  a  custom^  it  i» 
one  iirktisshni  juris,  being  against  commbn  rights 
by  which  tithe  is  due,  and,  therefore,  requires  to  ' 

be  established  on  the  fullest  evidence.  In  the 
present  case,  no  exemption  nor  special  compen- 
sation to  the  Parson  is  shewn  :  this  defence,  there- 
fore, cannot  be  maintained. 

The  next  exemption  claimed,  is  for  glebe  land 
in  the  occupation  of  the  defendant,  as  lessee 
under  Trinity  College,  Cambridge.  Supposing  that 
Trinity  College  could  be  deemed  a  spiritual  founda* 
tion,  still  the  Court  would,  I  think,  set  afloat 
all  established  law^  which  It  has  always  under- 
stood on  this  point,  if  It  decided,  that  the  Vicar 
is  not  entitled  to  the  tithe  of  this  glebe.     It 

has  been   constantly  held,  that  if  land  has  no 

•  -  '       -.    • 

*  The  sixth  article  of  the  allegation  giveh  in  by  ff^iam  Ftadfc 
pkaded,  '*  That,  by  andent  custom  in  the  said  parishes  of  tfafe 
md  Thundridge,.  no  tithe  is-  dtie  or  payable,  or  hmth  nsaally 
been  paid  to  the  Vicar  for  the  time,  being*  of  wbod,  tint  and 
eoDsamed  by  the.  inhabitants  and  occapiers.^f  land  irf  tfie 
**  sgid  paris)ie9,  as  fuel  in  theif  houses,  occupM  by  them  within 
**  thet  said  parishes  for  the  purposes  of  husbandry." 

X  2  discharge 


<« 
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laodehv.     discharge  of  itself^  it  is  discharged  only  in  (he 
^''^^^'      hands  of  the  ecclesiastical  owner,  under  the  maxim^ 


i«ihjrii;yi8i9.  *^  Eccksia  dedmos  non  sohAt  eccksUe;^^  a  maxim 

that  is  binding  as  long  as  the  land  is  actually  held 
by  an  ecclesiastic ;  but  if  it  is  transferred  into. the 
hands  of  laymen,  it  becomes  liable.    Tlie  authority 
of  all  cases  is  to  that  effect,  though  the  circum- 
stances of  each  case  may  not  be  accurately  set 
ibrth ;  but  they  all  come  under  the  same  principle. 
A  person  may  shew,  that  lands  are  discharged  in 
their  own  right ;  if  they  are  not  so,  but  by  a  per- 
gonal exemption  alone,  that  will  not  extend  be- 
yond the  person ;  for  the  privilege  being*  only 
personal,  does  not  travel  from  the  Parson  to  the 
Lay-lessee.    There  are  large  words  in  the  endow- 
ment^ as  to  wood,  in  favour  of  the  Vicar,  and  it  is 
true  also,  that  there  are  large  words  in  the  lease, 
implying  something  Uke  a  tide  in  Trinity  CoUege  ^ 
through  whom  this  defendant  claims  to  be  ex- 
empted, by  virtue  of  his  lease,  but  they  are  not 
parties,  and  claim  nothing  for  themselves.   It  does 


*  The  defendant  set  forth  in  hit  answers,  **  That  he  holds 
**  and  possesses,  and  during  all  the  time  mentioned  in  the  libel 
"  hath  held  and  possessed,  the  parsonage  and  rectoiy  oi  Wart^ 
*<  and  the  tithes  and  profits  of  the  church,  chapel,  or  chantry  of 
rAtinclrjfc^  with  all  and  smgular  the  glehe  lands,  tenements, 
meadows,  pastures,  feedings,  tithes,  obventions,  fruits,  woods, 
"  and  underwood,  &c.  &c.  to  the  said  church  belonging,  wtlA 
a  reserFatton  to  the  lessors,  (namely,  the  master,  fellows,  and 
scholars  of  Trinity  College,  CmiJbnd^^  of  certain  lands  of 
**  the  adrowBon  of  the  vicarage,  of  the  tithe  of  wood  and  nulls, 
belonging  to  the  said  rectcvy,  &c  together  with  the  royalties» 
interest,  tithe,  and  right  df  keeping  courts,  and  the  profits, 
«*  and  other  duties  and  rights,  coming  of  the  said  courts,  ss 
**  lessee,  by  vutttex>f  a  lease  from  the  said  masters,  fellows,  and 
*•  scholars.'* 

not 


cc 
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Dot  appear  that  there  haA  be^n  any  thing  paid,  or    jlaookn  9. 
claimed^  an  their  behafp,    I  must  consider^  there- 


fore»  the  words  ci£  resenaHanf  referring  to  thendt  as  leth  Jui^i9t9* 
surplusage. 

If  lands  have  any  local  privilege,  the  burtiieir 
of  proof  is  on  the  defendant:  nothing  of  that? 
kind,  however,  is  here  alleged;  and  I  see  no^ 
ground  for  such  a  claun.  Lands,  it  is  true^  in  the 
actual  occupation  of  the  monks,  were  dischaigedc 
from  the  payment  of  tithe,  as  belonging  to  eecle«- 
siastical  persons ;  but  there  is  no  exemption  shewm 
here :  on  tibe  ccmtrary,  there  has  been  a  payment 
l>y  the  lessee. 

On  the  question  of  costs,  the  Court  smd,— I  am 
incHned  to  give,  generalfyf  to  the  Clergyman  his 
costs;  and  where  he  has  succeeded  in  any  part  of 
his  suit,  he  should  have  them.  In  this  case,  the 
Oergyman  has  incurred  great  expence  m  substan- 
tiating his  just  charges.  With  respect  to  the  first 
pibint  in  discussion^  in  which  he  has  not  succeeded, 
I  shall  not  allow  the  expence  of  the  pleading ;  but 
the  general  costs  must  be  given ;  not  the  parU* 
cular  expences  on  this  point,  on  which  he  has 
fiuled ;  and  I  b^,  that  the  Registrar  will  observe 
the  distinction. 


\ 
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MORTIMER  V.  MORTIMER. 
9AM.  1920.    rpj|j3  ^23  ^  g^i^^  bfought  by  the  wife,  for  a  res- 
Diiwce  by  tltution  of  coDJugal  Hghts  i  in  which  an  allega^ 

tery :  Confes-  tioii  was  no w  offered,  on  behalf  of  the  husband, 
^lu.  K  Chen  pleading  her  familiarities  with  another  man,  and 
fi^dtl  f^r  confession  qf  adultery  with  him.  It  fiirther 
ir^Mde/'^'^^  stated,  that,  at  the  time  of  the  confession,  the  hus- 
objection  over,  band  not  being  able  to  prove  an  act  of  adultery, 
uitiouitriy  had  not  sue^  for  a  separation,  and  further  alleging 
Mttiwi  by  agree-  ^^  specific  charges  of  adultery,   and  that  the 

adultery  was  carried  on  for  a  long  time. 

The  facts  s^leged  were  these:-— that  ia  the 
year  1805,  Mr.  Mortim^  married  thia  lady,  then  a 
Miss  St.  Barbe;  that  they  cohabited  togedier  until 
18U ;  thajt  in  the  year  1807,  whilst  living  at  Blaek 
heatih  they  became  acqufunted  with  a  Mr.  9^.jtf. 
Ywng,  who  subsequently  was  much  a^  the  bouse; 
\f\A  no  suspicion  of  any  improper  oonduct  co  lui 
part  then  entered  the  mind  of  Mu  Mortimer.  Ia 
August  1811,  Mn.  Mortimer  being  attacked  with 
»  very  alarmingillnessj  voluntarily  confessed  to  hei 
husband,  that  she  had  some  time  hefbra  ^carried 
on  a  criminal  intercourse  with  Mr«  Young;  and 
the  same  evening,  after  taking  the  sacrament, 
repeated  the  same  confession  to  her  sister-in-law. 
Mr.  Mortimer y  on  receiving  this  intelligence,  endea- 
voured to  procure  other  proof  of  the  fact,  but 
cotdd  only  ascertain  that  some  familiarities  had 
been  seen  to ,  pass  between  the  parties,  but  not 
sufficient,  as  he  then  thought,  to  enable  him  to 
obtain  a  legal  divorce.  On  Mrs.  Mortimer^s  re- 
coveiji  her  husband  took  her  home  to  her  father, 

and 
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and  communicated  to  him  the  circumstances,  when  moitimm  ». 
it  was  mutually  agreed  that  she  should  reside  at .  ^"^^"*"^^ 
her  father's  house,   on  an  aUowance  from  her  gikFek^u^o. 
husband  of  ^100  a  year^  and  articles  of  separation 
were  accordingly  drawn  up,  on  which  all  parties 
continued  to  act,  until  the  father's  death,  in  1816} 
subsequent    to   which  Mrs,  Mortimer  instituted 
this  suit  against  her  husband,  for  restitution  of 
9^^^  Tights^ 


t^T.Bumab^  and  Dr.  Luskington  opposed  the 
sidmission  of  the  allegation,  on  the  ground  that^ 
independently  of  the  confession  of  Mrs,  Mortimer^ 
the  facts  pleaded  were  not  such  as  could  afford 
skty  inference  of  criminality  whatever;  and  there- 
&rfe  if  a  divorce  were  to  be  pronounced  upon 
proof  of  this  allegation,  it  Would  in  fact  be  a 
divorce  on  the  mere  confession  of  the  party ;  but 
aU^  known  rule  of  the  Canon  Law»  specifically 
set  forth,  tn  the  105th  Canon  of  the  EnglUk 
Cbwrch,  that  marriages  cannot  be  dissolved  on  the 
mere  confession  of  the  parties,  otherwise  it  would 
be  impossible  to  prevent  the  n^ost  gross  collusion. 
That  the  confession  was  made  when  her  mind  was 
weakened  by  disorder,  and  may  have  been  carried 
beyond  the  truth ;  and  on  her  recovery  she  re- 
tracted it  in  great  part,  admitting  only  that  she  had 
been  guilty  of  levities,  not  of  actual  criminality. 
Sach  a  confession  was  of  no  avail  to  the  other  party» 
as  nothing  waa  a  bar  to  a  suit  for  restitution,  which 
wo^  not  found  a  sentence  of  divorce.  That  as 
to  the  deed  of  separation,  which  was  pleaded,  the 
Court  has  always  held,  that  such  deeds  did  not 
Biter  the  legal  condition  of  the  parties,  and  were 
neverconsideredby  this  Court  except  as  to  Alimony. 

X  4  As 
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MoirmsR  V.  As  to  thc  Other  facts,  if  the  proof  of  them  was  too 

MOBTIliBm.  ^  '  ilirii 

.  vaguei  nine  years  ago,  to  enable  the  huwand  to 

9tiiA6.iMo.  come  into  Court  on  the  ground  which  he  now  as- 
sumes ;  the  subsequent  lapse  of  time  must  render 
that  proof  still  more  indistinct^  and  must  make  it 
more  difficuh  for  the  wife  to  produce  contrary 
proof  in  establishment  of  her  innocence* 

On  the  other  side,  DuJermer  and  Dr.  J.  Addams 
contended,  that,  where  the  husband  did  not  pro- 
ceed originally,  but  was  called  upon  for  his  defence 
against  receiving  his  wife,  a  greater  latitude  of 
proof  was  allowed ;  or  the  wife  migHt,  by  with- 
holding her  suit,  'till  the  witnesses  against  her 
were  dead,  defeat  the  just  defence  of  the  husband; 
that  the  rule,  as  to  confession,  was  founded  on  the 
Canon  Law  *,  and  the  words  of  it  seemed  to  apply 
only  to  cases  of  divorce  and  nullity  t:  It  would 
no^  therefore,  preclude  the  husband  from  the 
benefit  of  it,  in  resisting  the  prayer  of  the  wife ; 
that  with  respect  to  the  inability  to  bring  sufficient 
proof  in  1811^  as  set  forth  in  the  allegation,  it  was 
introduced  merely  in  explanation  of  the  conduct 
of  the  husband,  and  would  not  preclude  him  from 
offering  proof  at  the  present  time. 

Judgment, 
Sir  William  Scott.-^This  allegation  is  given 
responsively  in  a  suit  for  restitution  of  conjugal 
rights,  and  besides  the  formal  articles  pleading 
admitted  facts  (the  marriage,  the  cohabitation  of 
the  husband  and  wife,  and  the  intimacy  formed 
by  the  wife  with  a  Mr,  Youngs  who  resided  near  her 


I 

k 


*  X.  4.  19. 5,  Glds.  t  <^*  Cod. 445.    Oughian^  t.  214. 
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husband's  house  at  Blackheath),  it  further  pleads,   Motnit br  «. 
in  four  articles,  what  I  presume  is  intended  as  a   ^^"'^"'"' 
defence  against  tlie  application,  and  consists  of  a  gtbj^ed.isac. 
charge  of  adultery,  which  the  husband  proposes  to 
establish  against  her.    There  is  no  prayer  sub- 
joined to  the  allegation ;  and  the  Court  is  left  in 
the  dark,  so  far  as  the  allegation  goes,  with  regard 
to  its  ultimate  object ;  but  I  am  led  by  the  Coun- 
sel to  suppose,  that  it  will  be  for  a  separation  a 
mensd  et  thoro.    If  that  be  the  intention,  I  have 
only  to  consider,  whether  the  facts  alleged  will  sup- 
port such  a  prayer.    If  they  should  appear  to  fall 
of  answering  such  a  purpose,  it  may  then  be  time 
to  consider  the  inferior  purpose,  of  inducing  the  . 
Court,  to  refuse  to  lend  its  authority  to  the  wife's 
application,  for  the  return  of  her  husband. 

The  first  thing  which  the  Court  looks  to,  when 
a  charge  of  adultery  is  preferred,  is  the  date  of  the 
charge,  relatively  to  the  date  of  the  criminal  fact 
charged,  and  known  by  the  Party ;  because,  if  the 
interval  be  very  long  between  the  date  and  know- 
ledge of  the  fact^  and  the  exhibition  of  them  to  this 
Court,  It  will  be  indisposed  to  relieve  a  party,  who , 
appears  to  have  slumbered  in  sufficient  comfort 
over  them ;  and  It  will  be  inclined  to  infer  either 
an  insincerity  in  the  complaint,  or  an  acquiescence 
in  the  injury,  whether  real  or  supposed,  or  a  condo- 
nation of  it.  It,  therefore,  demands  a  full  and  satis- 
factory explanation  of  this  delay,  in  order  to  take  it 
out  of  the  reach  of  such  interpretations.  Tl^e  alle- 
gation before  me  is  constructed  with  a  view  to  this 
purpose  of  explanation ;  for  it  goes  into  a  history 
of  facts  that  led  to  the  delay,  and  which,  certainly, 
could  not  be  all  of  them  admitted,  but  for  that 
purpose. — The  fifth  article  pleads,  first,  an  habitual 
intimacy  between  the  ptirties,  certainly  of  an  un- 
seemly 
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MoHTiMBR  •.  seemly  kind,  running  over  a  great  number  of  cir* 
. 1  cumstances  from  1807  to  1811.— ^  It  is  said,  that 
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9th />».  1620.  this  imposes  a  great  difficulty  upon  the  defence  of 
the  wife,  for  that  it  is  almost  impossible  for  her  to 
construct  a  defence  against  a  charge  of  such  extent. 
How  is  she  to  be  able  to  frame  her  defence  against 
time,>o  as  to  shew  the  impossibility  that  such  things 
could  have  taken  place  ?  The  answer  to  that  is, 
that  if  the  charge  is  of  habit  and  constant  practice, 
it  is  just  as  easy  to  shew  the  contrary,  namely,  that 
no  such  habit  and  practice  existed.   She  can  cross- 
examine  his  witnesses ;  and  she  may  produce  wit- 
nesses of  her  own,  to  prove,  that  there  were  no  such 
evening  walks,  no  such  **  chambering  and  wanton- 
**  ness,"  in  short,  nothing  that  raised  in  the  minds 
of  the  witnesses  a  surmise  of  any  thing  improper. 
Biit  it  is  said,  there  is  a  particular  fact  charged 
in  a  very  loose  way  as  to  time.     It  is  pleaded  to 
have  happened  <*  in  the  latter  end  of  1810,^'  that 
**  the  said  Alexander  Young  B,nd  Frances  Mortimer 
^*  were  alone  together  in  an  upper  room  of  a  cer- 
"  tain  house,  and  that  the  said  Frances  Mortimer 
«<  was  then  observed  to  have  her  arm  round  the 
**  neck  of  the  said  Young,  and  to  be  kissing  him*'^ 
She  there  taat  at  least  cross-examine.    The  Court 
will  scrutinise  with  due  strictness,  and  with  fair 
allowance  for  all  the  difficulties  of  her  case,  and  It 
might  hardly  deem  such  a  fact,  if  it  stood  alone, 
sufficient  to  induce  the  Court  to  admit  it ;  but  after 
all,  it  is  Its  duty  to  consider,  how  the  delay  on- 
ginatfid,  so  as  to  produce  this  laxity  in  descriptioi 
<^f  time„  and  whether  she  herself  has  not,  iti  4 
great  degree,  created  the  difficulty  of  which  she 
wiw  complains. 

*  .The  sixth  article  states  a  confession,  and  it  is  $ 
oettfessioii  of  a  very  partieiilavly  accredited  nature, 

precise 
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preciae  in  point  of  reference  to  time -^  extremely  MoRTiMsa^. 
solemn  in  its  form,  and  confirmed  by  acknowledge  °*"'*"* 
ment  and  repetition.  ^  gtb  M:  le'ao. 

Now,  I  need  not  observe,  that  confession 
generally  ranks  high,  or,  I  should  say^  highest  in 
tb§  $cgle  pf  evidrace.    What  is  taken  pro  confesso  ^ 

if  taken    as   indubitable    truth.      The    plea    of 
"  Guilty*'  by  the  party  accused  shuts    out  afl 
further   inquiry.     **  Hummus  cmfitentem  rewrC^  is 
demonstration;    unless  indirect  motives  can  be 
assigned  to  it.   This  confession,  however,  does  not 
admit,  either  in  its  own  immediate  circumstances, 
OF  in  any  conduct  of  the  party,  the  possibility  of 
any  such  motives,     It  is  wrung  from  her  by  the- 
strong  emotions  of  her  own  mind  in  ariiculo  mortk^ 
at  a  moment  when  her  declaraticm,  tnade  even 
against  others,  much  more  agfiinst  herself,  would 
1)0  sepeived  upon  the  footing  of  sworn  testimony. 
It  i&  made  to  the  party  injured  for  the  exoneration 
of  a  loaded  conscience.     It  is  confirm64>  at  her 
own  desire,  hy  the  most  aolcinin  act  of  her  religion* 
it  is  repeated,  some  time  afterwards,  to  another  peru 
suQH  interested  in  knowing  it,  and  with  a  reference 
t0   ciroumstances  within  the  knowlege  of  that 
penon,  which  had  occurred  on  the  very  day  to 

"  W»  ^UvVed  y^t\i^  4  vei^y  alarming  Ulft^ss  \  tbftt  she  gave  birt^h 
"'  to  a  male  cEild ;  that  her  life  was  despairec)  of ;  and  that  9b« 
**  sent  for  her  husband,  and  said,  that  she  could  not  die  happy 
<^  without  confes^iig,  that  she  had,  ft>F  some  time,  carried  od  a 
**  cvmuial  lutfiTiKwrsfi  with  Mr.  Yowng ;  that  %\a  tb^a  &lt  aun^b 
V  0^^,  ai^d  r^^^vad  tb»  ^acrajne^f  \  ^  being  s^till  appreb^i^* 
"  sive^  of  tipproacbii)^  ^issoli^tipn,  sh^  re^ppated  the  ^anie  con- 
«•  fession  to  Mrs.  C.  Mortimer^  her  sister-in-law.  and  recalled  to 
*•  her  memory  a  ^rtain  d»y  in  1808,  when  the  crUne  yr^  first 
*•  committed." 

which 
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which  the  confession  carried  back  the 
act 

gth  FA,  1820.  Two  objections,  however,  are  taken ;  first,  that 
confessions  alone  will  not  support  a  charge  of 
adultery,  though  they  would  support  charges  of  a 
higher  nature,  such  as  treason,  murder,  &c. ;  and 
it  is  certainly  true,  that  such  i&  the .  letter  of  the 
Canon  which  guides  the  proceedmgs  of  this  Court, 
and  such  is  the  interpretation  which  it  has  received^ 
The  more  rational  doctrine  perhaps  is,  that  con- 
fession, proved  to  the  satisfaction  of  the  Court  to 
be  perfectly  free  from  all  suspicion  of  a  collusive 
purpose,  might  be  sufficient  to  found  a  prayer  fbs 
mere  separation  a  mensd  et  thoro ;  though  not  pro^ 
dirmendo  matrimomi  vinculo,  so  as  to  enablca  party 
to  fly  to  other  connexions.  The  distinction  is  the 
more  rational  here ;  for  certainly  it  would  be  a 
pretty  harsh  injunction  of  law  to  compel  a  man,whe» 
ther  he  would  or  no,  to  live  with  a  wife  who  had  ac- 
y  knowledged  her  iofidelity  to  his  bed.  And  so  the 
ancient  Canon  Law  appears  to  have  considered  it^ 
by  recognising  a  difierence  of  rule  in  the  two 
different  cases  pf  absolute  divorce,  and  of  mese 
separation.*  Such,  likewise,  is  the  distinction  taken; 
in  the  more  ancient  Canon  t  of  this  countiy.  But 
the  Canon  t  now  established,  and  as  enforced  by 
interpretations  too  literal  and  too  numerous  to  be 
shaken,  at  this  time  of  day,  by  any  considerations 
of  hardship  (however  justly  urged),  certainly  has 
overlooked  the  distinction,  and  applied  the  rule 
indiscriminately  to  both  cases :  though  Oughton  ^ 
(an  authority  of  no  mean  consideration,  in  matter 
of  practice,  in  this  Court)  very  reluctantly,  if  at 
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all.  submits  to  the  construction ;  and  appears  to  mortimcr  o. 
hold  out,  that  if  the  Court,  after  all  circumspection  • 
used,  is  satisfied  of  the  sincerity  of  the  confession,  vOiFet.  isao. 
it  ought  to  rest  upon  it  as  proof.  In  the  present 
case  the  sincerity  can  be  no  matter  of  question. 
No  motive  of  a  desire  advolare  ad  alteras  nuptias 
can  be  suspected.  She  resists  a  separation  at  the 
very  time ;  and  what  is  she  now  attempting,  but  to 
re-establish  her  rights  in  this  very  marriage  ?  How- 
ever, it  is  not  necessary  to  pursue  the  matter 
further  upon  this  objection ;  for  the  party,  in  this 
case,  does  not  rest  his  demand  upon  a  confession 
alone.  He  pleads  fitcts,  to  be  supported  by  the 
testimony  of  others ;  and  if  these  facts  are  merely 
proximate  to  acts  of  adultery,  they  may  yet  supply 
all  .the  legal  defect  of  a  solitary  confession. 

A  second  objection  is,  that  this  confession  was 
retracted ;  and  that  it  is  so  admitted  to  have  been 
in  the  succeeding  article.  Now  this,  which  is 
argued  to  be  a  retractation,  appears  to  me,  on  the 
contrary,  to  be  little  short  of  a  recognition.  It 
describes  frequent  intercourse  unknown  to  the 
husband,  as  well  at  Mr.  Yaung^s  house  as  at  her 
husband's.  It  describes  the  unrestrained  per- 
oiission  of  indecent  liberties  with  her  person,  and 
it  then  particularizes  two  occasions  on  which  facts 
are  described,  which,  it  has  been  rightly  observed, 
would  have  been  considered  by  any  accidental 
spectator,  as  direct  proofs  of  the  ultimate  con- 
clusion. It  is  rather  too  much  for  her  to  expect, 
that  having  advanced  so  very  far  as  she  did,  the 
Court  must  stop  short  in  Its  conclusions,  at  the 
exact  point,  where  she  chooses  to  stop  short  in  her 
narrative.    The  Court  must  draw  Its  consequences 

though 
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MojiTiMER  V.  though  she  disowns  them.   Retractation  is  not  the 
jnoRTiMEt.    ^^^^  ^^^^  ^j^  ^^  apply  to  such  an  admissidni 


9th/^e6.  mo.  even  if  taken  singly  by  itself^  without  being 
confirmed  and  enlarged^  as  it  is,  by  all  that  had 
passed  before  in  her  more  solemn  and  sincere 
admissions. 

The  seventh  and  eighth  articles  plead  the  circum-* 
stance  which  led  to  the  deed  of  separation,  and  the 
deed  is  exhibited.  The  objection  taken  against 
these  articles  is,  that  deeds  of  separation  arje  not 
pleadable  in  the  Ecclesiastical  Court;  and  most 
certainly  they  are  not,  if  pleaded  as  a  bar  to  its 
/  further  proceedings;  for  this  Court  considers  it 
private  separation  as  an  illegal  contract,  impiying 
a  renunciation  of  stipulated  duties  —  a  derelictiOfl 
of  those  mutual  offices,  which  the  parties  are  not  ^% 
liberty  to  desert  -^  an  assumption  of  a  false  cha- 
racter, in  both  parties,  contrary  tp  tlve  real  sioiu^ 
personce^  and  to  the  obligations  which  both  of  them 
have  contracted  in  the  sight  of  God  and  man,  td 
live  together  <<  till  death  them  do  part,''  and  ott 
which  the  solemnities  both  of  civil  society,  and  of 
religion,  have  stamped  a  binding  authority,  from 
whicli  the  parties  cannot  rdiease  themselves  by  any 
private  act  of  theif  own,  or  for  causes,  which  tJi« 
law  itself  has  not  pronounced  to  be  sufficient^  amd 
sufficiently  proved.  These  Courts,  therefore,  to 
which  the  law  has  appropriated  the  right  of  adj^ 
dicating  upon  the  nature  of  the  matrimonial  eon*^ 
tract,  have  uniformly  rejected  such  covenants^  aft 
insignificant  in  a  plea  of  bar;  and  leave  it  to  otker 
Courts  to  enforce  them,  so  far  as  they  may  deenl 
proper,  upon  a  more  favourable  view  (if  tfeey  enter- 
tain it)  of  their  oonsisCency  with  the  priacij^M  of 

the 
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the  matrimonial  contract.  As  a  plea  in  bar,  there-  MonTiMem ». 
for^  this  Court  would  be  bound  to  reject  it  j  but  ^*>"'^[^»*; 
the  truth  is,  that  it  is  not  oflfered  here  in  that  cha-  9th  Feb.  1 820. 
racter.  It  is  pleaded  as  a  mere  fact  in  the  case^ 
in  a  way  historical  and  explanatory  of  the  conduct 
of  the  parties ;  and  in  that  character  it  is  most 
material }  for  it  contains  a  most  satisfactOfy  ex- 
planation of  ail  the  delay  that  is  complained  of,  and 
likewise  suggests  very  strong  conclusions  with 
respect  to  the  truth  of  the  facts  charged  upon  the 
wife.  It  asserts,  that  the  husband  was  prevented 
from  instituting  proceedings  by  not  having  other 
evidence  of  his  wife's  infidelity  than  her  con- 
fession ;  or  if  he  had  more'(such  as  be  now  engages 
to  produce)  under-rating  in  hia  own  estimate  tlie 
legal  effect  of  it  for  obtaimag  a  divorce.  He  com« 
municated  with  her  fatiier,  Mr.  St.  Barbe^  <<  oft 
<^  her  misconduct;**  a  private  seiparatioa  was  agreed 
upon ;  and  she  returned  to  live  with  her  father, 
under  a  certain  provision  of  mainteifance  from  the 
husband,  then  agreed  upon. 

Now,  nothing  can  be  stronger  to  betray  the 
real  state  of  facts ,  then  existing,  than  that  •  she 
should  agree,  and  her  father  should  agree,  to  a 
separation  upon  such  a  charge  of  misconducty 
which  could  not  have  been,  had  it  not  been 
fully  admitted  in  the  consciousness  of  the  one,  and 
fully  credited  on  the  mformation  received  by  the 
other.  The  feelings  of  honour  on  the  part  of  the 
wife,  and  of  affection  on  the  part  of  the  father, 
must  otherwise  have  rebelled  against  such  a  pro- 
position, founded  on  such  a  statement.  However, 
the  separation  actually  takes  place,  and  the  matter 
in  consequence  slumbers,  at  least  in  all  public 
fOrrxii  for  years,  during  the  lifetime  of  the  father. 

Upon 
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Mbt.TiMc«  V.  Upon  his  death  the  husband  suffers  it  to  remain  on 
_......^  the  same  footing;   not  so  the  wife,  for  she  then 

9di  A6. 1890.  becomes  the  aggressor,  and  calls  for  a  restitution 
of  her  conjugal  rights  j  and  when  he  objects  to  this 
demand,  upon  the  charges,  which,  with  her  consent 
and  her  father's,  had  been  suffered  to  lie  so  long 
dormant,  she  cries  out  against  the  difficulties  she 
is  laid  under  for  her  defence,  by;  the  delay  of  pro- 
ceeding to  which  she  was  as  much  a  party  as 
himself;  and  he  has  to  fight  up  against  the  defi* 
ciencies  of  proof,  that  the  lapse  of  so  much  time 
may  have  pEroduced*  In  all  probability  that  delay 
has  "been  full  as  favourable  to  herself  as  it  could  be 
to  him,  and  she  perhaps  now  proceeds  in  the  con- 
fidence that  such  must  be  its  effect. 

I  shall,  therefore,  admit  this  aU^ation  to  proof 
in  toto;  and,  I  think,  it  not  premature  to  say,  that 
if  it  be  proved  to'  the  extent  in  which  it  is  laid,  it 
will  entitle  the  husband  to  a  sentence  of  legal 
separation.  What  its  e£fect  may  be  as  a  mere  bar 
to  the  present  suit,  if  the  proof  fidls  short  of  that 
extent,  I  can  better  ascertain  when  I  see  how  far  it 
actually  does  fall  short 

A  counter-allegation  was  afterwards  given  in  on 
the  part  of  the  wile,  and  witnesses  were  examined 
on  both  allegations.  On  7th  December  1821 ,  the 
dause  was  ready  for  liearing,  when  it  was  settled 
between  the  parties,  /md  both  proctors  declared^ 
that  they  proceeded  no  further. 


< 
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GUEST  V.  SHIPLEY, 

FALSELY  CALLING   HERSELF  GUEST. 

JN  this  case,  a  citation  was  taken  out,  calling  sihMt^iBzd: 

upon  the  woman  to  answer,  in  a  suit  of  nullity  Citation,  b  a 
of  marriage,  by  reason  of  impotence,  hy  maL  S^ge"bJ*J^ 
conformation  in  her  person :  An  appearance  was  f^  °^^^* 
ffiven  for  her,  under  protest :  on  the  extension  of  ««*«»i«f  .•  The 
which,  and  the  answer  oi  the  man,  m  an  act  oi  havmg  cmfessed 
Court,  the  matter  was  argued  by  Dn  Arnold  and  Aemi$aje°hi 
Dr.  Adamsy  for  the  woman ;  and  by  Dr.  Lushing^  i^forSi^t 
ton.  for  the  man.  *»y  "»«»  ^,  ^ 

'  adultery,  agunit 

him. 

Judgment. 

Sir  William  4^0//.— This  is  a  proceeding  by  Tho^ 
mas  Douglas  Guests  to  obtain  a  sentence  of  nullity 
of  marriage,  by  reason  of  incurable  impotence, 
arising  from  mal-conformation  of  his  wife ;  a  malj^ 
conformation,  whiqh  defeats  the  purposes  for  which 
this  marriage  contract  is  founded.  Such  cases  are 
supposed  to  be  physically  possible,  and  the  Court 
has  occasionally  received  them ;  but,  for  reasons  in- 
herent in  the  nature  of  such  causes,  the  Couft  is  hot 
disposed  to  encourage  them,  without  an  evident  ne* 
cessity ;  the  proofs  being  such  as  are  palpably  against 
the  modesty  of  the  sex.  In  this  case,  it  appears,  that 
the  parties  were  married  in  1813 ;  the  wife  had  a 
considerable  property,  ^14,000;  of  which  rflO,006 
was  property  reserved  to  herself  j  as  it  does  not 
appear,  that  the  husband  had  any  fortune*  In  the 
quality  of  her  husband,  under  the  marriage  settle- 
ment,  he  has  had  the  use  of  jP4000,  which  furnishes 
a  pretty  strong  inference,  that  there  was  no  such  ob- 
jection to  the  marriage,  as  is  now  stated,  since  it  is 
only  in  the  character  of  a  to^^  husband,  that  he 

VOL,  n.  Y  could 
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GoutTv.     could  entitle  himselfto  the  use  of  this  money.  Itap- 
^"'"'      pears,  that,  within  one  month  after  the  marriage. 


5th  Mt^  1 830.  he  was  found  by  the  wife  in  a  situation  with  a 

servant,  whom  he  had  introduced  into  her  service, 
which,  though  it  might  not  afibrd  direct  proof  of 
adultery,,  was  sufficient  to  raise  her  suspicion,  and 
a  suit  was  accordingly  brought  on  the  part  of  the 
ndfe.*  The  libel  was  given  in  after  some  time, 
which  pleaded  lawful  marriage  between  the 
parties;  and  this  plea  was  not  opposed  on  the 
piart  of  the  husband.  He  had  then  the  opportu- 
titty  of  controverting  the  fact,  that  he  was  not  her 
lawftd  husband,  on  account  of  these  natural  ob- 
structions, which  would  defeat  the  validity  of  the 
marriage ;  but  he  did  not  use  that  opportunity. 
His  conduct,  on  that  occasion,  may  be  considered 
as  an  admission,  that  there  was  no  such  impedi- 
ment to  the  marriage. 

It  is  said,  that  the  validity  of  the  marriage  wa« 
only  an  incidental  point  in  such  a  suit ;  but  it  is 
the  foundation  of  the  whole  proceeding.  There 
can  be  no  adultery,  if  there  is  no  marriage ;  and 
it  is  always  held,  both  here  and  at  Common  Law, 
that  the  first  point  to  be  proved  is  the  marriage, 
which  the  other  party  may  contest,  and  if  he  does 
not,  the  form  of  the  sentence,  in  such  cas^  pro- 
nounces that  there  has  been  a  true  and  liVfal 
marriage,  as  well  as  a  violation  of  it  I  am  of 
opinion,  therefore,  that  diis  point  has  been  an  es- 
sential part  of  a  suit,  which  this  Court  has  de- 
termined $  and  that  it  is  not  in  the  power  of' the 
party  now  to  bring  it  again  before  the  Court, 

*  On  9th  Fdfuary  i816»  in  a  suit  of  adultoy  brovfj^t  b|r 
lire.  Guett  «gahist  ber  buibuid,  an  iasne  wu  pven,  confaaiing 
the  iiiarriage»  otherwise  oont^tiog  the  seit  ncnatively ;  Seotenoe 
WHS  given  in  &?our  of  the  wife ;  and  there  was  no  9ppt$l* 

evea 
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even  if  there  was  no  other  objection  to  it.   But  the     gdeit  ». 
length  of  time  which  has  elapsed,  is,  in  itself,  almost      ^'""' 
s  bar ;  for  I  do  not  remember  any  instance,  in  which  5th  May  is^o. 
9uch  a  suit  has  been  allowed  to  be  instituted,  after 
such  an  interval.     That  a  period  of  seven  years 
should  be  allowed  to  elapse  in  a  case,  where  even  - 
a  very  short  cohabitation  would  have  sufficed  for 
the  discovery,  is  not  allowed  by  any  principle  of 
law  with  which  I  am  acquainted. 

It  has  been  saidj  that  all  this  arose  from  the 
forbearance  of  the  man;   that  he  has  no  inten- 
tion   of  obtaining  money   from  the  wife  as    is^ 
suggested ;  but  that  he  colluded  in  the  former 
proceedings^  and  submitted  to  the  sentence,  on 
the  engagement  of  the  wife's  proctor,  that  he 
should  not  be  subject  to  the  costs.    This  is  posi- 
tively denied  by  the  practiser  in  this  Court,  and 
it  is  highly  improbable,  that  any  practiser  of  this 
Court  should  so  have  conducted  himself   The  de- 
nial is  completely  supported  by  a  person  who  was 
pceaent  at  a  conversation,  which  occurred  in  a 
proper  way,  while  he  attended,  at  the  office  of  the 
proctor,  for  the  purpose  of  identifying  the  man. 
I  am  guite  satisfied,  therefore,  that  there  was  no 
«uch  engagement ;  if,  however,  the  averment  was 
Cru^  it  would  be  what  he  has  now  no  right  to  al- 
lege, that  he  agreed  to  submit  to  a  sentence^  when 
he  could  have  nlade  a  defence.  The  letters,  which 
have  been  produced,  contradictory  to  this,  are  of  a 
mendicant  kind;  and  there  is  also  something  of  ^e 
Appearance  of  threats^  which  forms  part  of  the  ma- 
>chinery  in  this  shameful  attempt  to  extort  money. 
J  am  of  opinipni  that  the  wife  has  acted  with  be« 
^coming  spint  in  resisting  such  an  attempt,  and 
briogiiig  this  case  before  the  Court-*— I  dismiss 

ii:&&  suit  ^ith  costs, 

y  2 
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V^N^X  '®*^-  T^^S  ^^  ^  ^^^^  ^^  nullity  of  marriage,  brought 

by  the  man,  "  by  reason  of  incurable  natural 
ri4«  *by°J^  "  msJ-confQrmation,  and  bodUy  defects  in  the  per- 
SS^SS'  "  ^^  ^^^^^  woman."  The  libel  also  stated,  that, 
against  the  wifb,  at  the  time  of  the  marriaire,  "  the  woman  was  a 

not  tuKiioed.  ^ 

The  dniia       «  widow,  of  the  age  of  twenty-one  years,  and  up- 
fcpeUeduodtt     *^  wards.'' 

the  ciicuiD- 
atMooeiofqgy^e. 

?"»i!*''/L^'       On  the  admission  of  the  libel,  Dr.  Arnold  and 

m  tbe  wna  of  •  .  . 

pnMMtatkiD,  bj    "Dr.  FhilUmare  objected,  that  the  circumstances,  as 

stated^  constituteda  case  which  was  unprecedented  ; 
that  the  woman  being  a  widow  at  the  time  of  mar- 
riage,   raised  a  strong  presumption  against  the 
truth  of  this  complaint ;  that  it  might  be  diflbr- 
ent,  if  the  former  husband  had  dfed  very  early  in 
the  cohabitation,  but  there  had  been  a  cohabita- 
tion of  eighteen  years  under  that  marriage ;  and 
that,  in  such  a  case,  it  was  not  sufficient  to  plead 
generally  the  impotence,  as  in  the  present  libel, 
to  put  the  party  on  the  disgusting  inquiry,  which 
is  the  mode  of  proof  in  such  cases,  when  brought 
in  due  time,  and  under  credible  circumstances. 
That  the  libel  was  defective  in  a  material  circum- 
stance,  in  not  setting  forth  the  age  of  the  parties 

'  in  its  statement ;  that  the  parties  had  lived' toge- 

ther  sixteen  months,  which  was  longer  than 
might  have  been  expected,  if  the  case  was  really 
such  as  the  libel  described,  and  not  long  enough 
for  the  triennalis  cohabitaHo,  which  was  required 
in  cases  of  disability  of  another  species.  That 
there  had  been  very  few  instances  of  suits  of  this 

nature 
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nature  against  the  wife.  It  was  submitted,  there-  Buroos  iv 
fore,  that  the  Court'  would  not  admit  the  present  '^*°*^' 
libel*  so  as  to  put  the  woman  on  her  trial.  31  Jime\  ^ 

In  support  of  the  libel,  Dr,  Jermer  and  Dr.  Lvsh^ 
ington  contended,  that  tlie  objections  were  incon* 
elusive.  The  acquiescence  of  theibrmer  husband 
could  not  be  urged  as  affording  any  presumptions 
against  the  present  case ;  he  might  acquiesce  from 
motives  of  advantage  to  himself  from  the  wife's 
fortune^  or  in  the  pursuit  of  his  own  personal  in^ 
dulgence.  Many  reasons  might  be  assigned  why 
he  might  not  think  fit  to  complain ;  this  part  of 
the  history  was,  therefore,  immaterial.  As  to  the 
want  of  specification,  it  was  sufficient  that*  the  ple» 
was  intelligible  to  the  Court,  so  as  to  induce  It  to 
apply  the  usual  modes  of  inquiry.  In  Greenstreet 
V.  Cumins  *,  a  suit  brought  by  the  wife,  the  in- 
spectors had  declared,  that  they  saw  no  necessary 
cause  of  disability;  but  the  party  admitted  the 
fact,  and  the  Court  was  satisfied.  Such  might  be 
the  result  in  this  case,  or  if  the  party  had  any 
plea„  that  could  be  offered  in  answer  to  the  matter 
of  the  libel-,  more  particularly  any  thing  proceeding 
from  age,  which  was  said  to  be  so  material,  it  ought 
to  be  set  forth  regularly.  The  Court  would  not  pre- 
sume past  age,  and  the  general  description  of  the 
parties  afforded  no  such  presumption.  It  was  a  mat- 
ter, at  all  events,  that  ought  to  be  pleaded;  and 
the  wife  was  not  entitled  to  defend  herself  in  this  way 
of  general  protestation,  which  ftimished  no  -answer  . 
to  5ie  complaint.  It  was  trusted,  therefore,  that  the 
Court  would  not  refuse  to  admit  the  libel.  •    -  - 

*  Consist.  2d  Feb,  1812.     Vid.  p.  332. 

y3  Judg^ 
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^^^'''        Sir  WilUam  Scott. — Cases  of  this  kind,  brought  by 


«» ^}  1820.  *^®  husband  against  the  wife,  are,  certainly,  not  very 
frequent :  It  is  said,  that  there  have  not  been  more 
than  two  instances,  established  by  proo^  in  sixQr 
years,  which  it  requires  no  very  deep  physiology 
to  account  for.     Real  defects  of  this  nature  are 
not  very  common,  I  presume,  in  our  own  sex,  snd, 
probably,  much  more  uncommon  in   the  other. 
Where  they  do  exist,  parties  will  often  be  discreet 
enough  to  abstain  from  marriage  entirely^  or  where 
a  marriage  has  been  contracted  in  ignorance  of  the 
defect,  there  may  be  many  reascms, — some  good^ 
and  some,  perhaps,  occasionally  bad,  which  vriU 
operate  to  prevent  the  parties  from  making  a  public 
application  to  the  Court,  or  a  public  disclosure  of 
Any  kind.    On  the  peculiar  character  of  the  pre* 
sent  complaint,  however,  the  possibility  of  such  au 
occurrence,  in  point  of  fitct,  cannot  be  denied ;. 
and,  in  point  of  effect,  upon  the  state  of  domestic! 
life,  it  cannot  be  maintained,  that  the  injury  is 
not  as  great  on  the  side  of  a   husband,  as  of  a 
wife;  and  that  there  is  not  the  same  ground  of 
complaint  in  the  fullest  extent.    It  is.  known  to 
form  no  small  article  of  discussion  in  the  canoo 
law.    When  cases  of  this  species  do  occur,  they 
are,  most  certainly,  cases  of  a  most  unpleasant 
nature  to  entertain  for  the  purpose  of  judicial 
examination ;  but,  I  fear,  that  the  Court  is  not 
invested  with  the  privilege  of  selecting  cases  on 
grounds  of  personal  feelings  of  delicacy.   Courts  of 
the  highest  jurisdiction  in  this  country  are,  fre- 
quently, conversant  in  inquiries  into  transactions^ 
most  certainly,  not  of  an  amiable  kind,  and  often  en- 
tertain 
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tertain  those  of  a  most  odious  uftture ;  and  they  are.    bkigos  «w. 
90  compelled  to  proceed,  where  no  suffering  is  tp  be    ^°**^^'*' 


relieved,  but  merely  where  punishment  is  to  be  ai/Mnfi, 
inflicted:  whereas  here  the  question  relates  to  a"^^'-' 
severe  private  injury  received,  and  the  proceeding 
ia  for  relief  and  remedy, — a  purpose,  which  has.  a 
much  stronger  claim  on  the  attention  ofJajCourt, 

In  thQ  case  of  Harris  v.  BaU^,  the  Judge^  at 
th^t  time,  who  is  never  to  be  mentipned  here  but; 
in  terms  of  the  highest  respect,^  dismji^d  the 
libel,  for  reasons  that  appeared  to,  sayou)r  mut;H^ 
more  of  moi^l  delicacy  than  of  legal  solidity;: 
but  the  Couft  of ^  Delegi^s  reversed  this  sen^ 
teQcety  hplding,  as  it  appeared,  n^ore  correctly^ 
that  Courts  are  bound  to  exercise  the  junsdictioQ( 
which  has  been  given  thiem  by  law,  and'  tha^  ihpy 
are-  not  at  liberty  ip  decline  it,  merely  b^caus^ 
thi^  cases  are  of  a  nature  offensive  to  private,  de-. 
hfiacy  i  apjd  That  Court  pursued  that  qausi?  ifjp  tp  a 
final  sentence^ 

Some  objections  have  bi^en  taken  to.  tb^  libel, 
which  are  of  that  general  nature,  and  therefore  do» 
not  lead  to  any  conclusion :  these  may  be  as  ge- 
nerally dismissed*    There  are  others  of  a  more 
particular  description,  arising  out  of  the  particulair 
circumstances  of.  the  case — as,  that  the  woman 
had  been  long  the  wife  of  another  man :  though' 
this  Qiay  affi>rd  a  very  favourable  presumption,  it 
cannot  be  contended  to  be  an  estoppel  of  one 
'  nian's  coqiplaintK  that  another  did  not  complain^; 
who  might  have  had  the  samp  cause  of  complaint, 
but  which,  for  private  rea^ons^,  afiecti^  his  own 


ritti 


*  Arches,  1788.  f  -^feg-  16^^  Jvl^  1W9. 

y4  discre-. 


328 


CASES  DETERMINED  IN  THE 


Bkioof  V. 

MOKGAN. 


discretion,  he  did  not  think  proper  to  bring  for- 
ward.   The  objection,  that  the  age  of  the  parties 
ft  I  Jwitf  1         is  not  set  forth,  is,  I  think,  more  material ;  since 
84 -Mw./      •  ^j^jg  Court,  in  different  cases,  has  decUned  to  pro- 
ceed in  suits  where  the  parties  are  at  an  advanced 
period  of  life.  .  It  is  said,  that  the  man  is  of  sound 
health ;  but  if  he  chooses  to  take  a  wife  of  ad- 
vanced age,  he  must  take  the  consequences  with 
her ;  and  it  would  be  better  that  private  disap- 
pointment should  be  endured  in  such  a  case,  than 
^  Ihat  the  Court,  and  sfiil  more  the  Pubhc,  should 

have  the  annoyance  (for  annoyance  it  undoubtedly 
is),  of  having  such  suits  forced  upon  It,  for  the 
relief  of  a  person,  who  ought  to  have  exercised 
his  judgment  at  a  much  earlier  time. 

Under  these  considerations,  the  Court  is  disposed 
to  admit  the  libel,  but  not  at  present;  as  It  wiU 
allow  the  party  charged  an  opportunity  of  stating 
any  thing  which  she  may  have  to  oflfer^  in  the  way 
of  protest,  that  may  induce  the  Court  to  decline 
proceeding  further  in  such  a  case.. 


On  24<th  NovembeT,  this  cause  came  on  again,^ 
for  final  hearing,  on  the  afiidavits  of  the  parties. 

.  Judgment. 

Sir  William  Scott  —  This  is  a  proceeding  for 
nullity  of  marriage,  by  reason  of  the  incurable  impo* 
tence  of  the  wife.  The  facts  necessaiy  to  be  stated 
are  shortly  these : — The  parties  were  married  in 
1818 ;  the  wife  being  then,  as  it  appears,  a  widow 
of  fifty  years  of  age— the  man  of  forty-two.  The 
woman  had  lived  with  a  former  husband  eighteen 
yesMTS :  they  appear  to  have  lived  in  great  amity; 

and 
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and  it  is  no  small  proof,  that  he  thought  he  had     Bajoei  v.    . 
no  right  of  complaint,  that  he  left  her  the  whole  J^|[^*°^^ 
of  his  substance  at  his  death  ^  and  no  proceed-  aUtti^i 
ings  were  established,  by  the  present  husband,  be-  ^*^^'> 
fore  March  1820 — the  libel  not  being  given  in 
'till  last  JunCy  sixteen  months  c^ter  the  marriage. 
It  pleads  "  defect  incurabk,  as  hy  inspection  of 
*^  matrons  will  Jurther  appear**    When  the  libel 
was  debated  on  a  former  day,  the  Court  was  dis- 
posed to  hold  it  to  be  admissible,  giving,  however, 
the  party"  an  opportunity  of  offering,  by  way  of  * 

protest,  any  special  matter  that  she  might  wish  to 
address  to  the  consideration  of  the  Court,  in  that 
stage  of  the  cause,  before  It  hurried  on  to  a  de- 
cisive inquiry.  Affidavits  have,  accordingly,  been 
given  in  on  both  sides ;  and  the  Court  has  now 
the  unpleasant  task  of  deciding  upon  them.  It 
cannot  be  concealed,  that  cases  of  this  description 
are  necessarily  attended  with  serious  mischiefs  to 
parties,  in  the  disappointment  of  very  laudable  or 
allowable  purposes  of  marriage — the  desire  of 
having  children,  and  the  lawful  enjoyment  of  each 
dther's  person.  Such  cases  of  disappointment, 
so  originating,  may  not  be  frequent;  but  when 
any  such  occurs,  it  is  a  subject,  which  the  Court  is 
bound  to  entertain,  and  to  treat  according  to  the 
ordinary  modes  of  investigating  the  truth  of  the 
complaint,  for  the  relief  of  the  injured  party, 

ITie  usual  Itnode  of  proof  is,  without  question, 
liable  to  strong  objections,  on  the  ground  of  inde- 
licacy, but  it  is  the  only  ^ectual  mode  of  proof; 
and  the  Court  has  already  observed,  that  It  can- 
not, from  feelings  of  delicacy  aloney  turn  aside 
from  it,  if  necessary,  for  such  a  result  These 
are;  however,  rules  adapted  to  caftes  brought  for- 

ward 
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fisicGio.     ward,  with,  sincere  motivesy  and  under  circum- 
^^^'     stances,  in  which  the  consequences  may  be  sup- 
91  JioMi  ,^^^  posed  to  inflict  a  real  injury  and  disappointment 
**  ^''^       on  the  parly ►    IHflerent  considerations  have  been 
applied  to  persons  of  advanced  age^  and  to  those  of 
an  earlier  period  of  life^  with  great  reason  and  pro- 
priety.   In  the  case  of  young  persons^  the  injury  is 
greater;   in  age   more  advanced,  the  mode  of 
inquiry  is  less  conclusive,  and  probably  still  more 
abhorrent  to  the  feeUngs  of  the  party,  who  is 
exposed  to  it    On  considerations  of  this  kind,  the 
Court  required,  that  the  age  of  the  party  might  be 
stated  before  the  libel  was  admitted. 
^  It  now  appears,  from  the  statements  which  have 

]      been  introduced^  that  (he  woman  was  fifty  yean^ 
/       of  age  at  the  time  of  this  marriagie,  rather  beyond 
the  crisis  when  the  expectation  of  children  can 
reasonably  be  entertained,  and  more  particularly  in 
I       the  <;ase  of  a  woman,  who  had  been  married  m^ny 


\ 


\ 


\ 


I       years  l^efore,  and  had  no  children^   The  age  of  the 
man  is  not  much  a  subject  of  observation,  except 
that  it  is  beyond  the  ocUwum  lustrum^  at  which  an 
experienced  writer  describes  the  passions  to  be  in  a 
)     state  of  greater  composure ;  at  any  rate,  it  is  an  age» 
;     at'  which  the  disappointment  on  that  account  may 
(    be  presumed  less  grievous^  especially  in  the  case  of 
I    a  marriage  to  a  woman  older  than  himself.  This  is 
I    not  the  only  symptom  oi  insincerity  in  the  present 
complaint.    There  is  the  delay  of  sixteen  months, 
which  is  not  easily  accounted  for,  in  a  case  in  which 
the  proof  of  continued  cohabitation  is  not  required; 
for  in  a  case  oi  actual  mal-conformation  no  such 
proof  is  required.  The  party,  according  to  his  own 
description  of  the  case*  might  have  made  his  appli- 
cation at  a  much  earlier  period.    The  proofi  of 

10  an 
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^Mi  e&ctive  cohabitation  wkh  tlie  foitn^  hiisbani     m '^'  ^ 
.are  dear  and  strong,  both  by  the  affidavit  of  the    ' 
iaundress,  and  of  other  persons ;  and  if  the  Court  ^^^'^lista- 
is  not  deceived  in  the  infer^ices  to  be  drawn  from 
them,  it  cannot  be»  as .  it  is  alleged,  a  case  of  na- 
tural mal-conformation ;  though  it  may  be  a  case 
of  supervening  defect,  which  may  happen  to  the 
most  vigorous  constitution,  and  when  it  does  hap- 
.pen,  is  not  a  subject  of  legal  relief:  ^ubeuntmorbi 
is  the  natural  description  of  late  periods  of  life^ 
and  disorders,  when  they  do  come^  at  such  period^, 
jnust  be  borne  with.  ,      r 

The  proofs  relating  to  the  former  mamage,  and 
to  the  harmony  subsisting  between  the  husband 
and  wife,  are  attempted  to  be  denied,  in  the  affi- 
davits offered  on  the  part  of  the  plaintifl^  I  think, 
without  success.    It  has  been  attempted  also  to    - 
shew  something  like  an  irregular  cohabitation  of 
the  former  husband  with  other  females,  under  a 
declaration,   tJiat  his  wtfe  was  no  wife  Jar  him. 
This  is  a  loose  declaration,  supported  chiefly  by 
the  oath  of  the  plaintiff,  on  hearsay,  and  by  the 
'  sister  of  the  former  husband,  who  had  been  disap* 
pointed  in  the  disposition  of  his  fortune.     I  think, 
however,  that  this  history  is  disproved;  and  that, 
thou^  he  might  have  had  such  connexions  in  early 
life,  he  quitted  them  on  marriage,  and  never  alter- 
wards  renewed  them.    This  is  another  feature  <>f 
insincerity,  which  strongly  disinclines  the  Couft 
from  proceeding  further  in  this  case.    Under  such 
circumstances,  the  Court  will  not  think  Itself  jus- 
tified in  exposing  a  woman  of  this  advanced  age 
to  the  only  pro6fs  (certainly  of  an  offensive  na- 
ture), by  wMch  the  ^alleged  defect  can  be  satis* 
factorily  established.     It  will  not  wade  further 
VOL.  II.  Y  6  into 
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Bftioos  V.     into  the  history  of  these  parties.    If  the  husband 
is  seriouslj  coDvinced,  that  he  is  entitled  to  this 


sa /iM«  y J  q'^o  relief,  he  must  seek  it»  by  appeal,  in  the  Superior 
^  Court ;  but  I  will  not  compel  ^e  woman  to  submit 

to  this  process.*-- Woman  dismissed. 


1st  ^1^.1891.      In  another  case  of  the  same  kind,  ,the  Court, 
'   upon  the  report  of  Sir  AsUey  Cooper^  Mr.  Thomas^ 
and  Dr.  Key^  which  was  read  m  catnerd,  pro- 
nounced the  case  proved,  and  signed  the  sentence 
of  nullity. 


p.  3SS. 


9dA6.iBi?.        In  the  case  of  Greskstreet,   falsely  ^called 
Vide  npn,       CuMTNS,  V.  CuMTNS ;  which  was  a  suit  of  nullity 

of  marriage,  instituted  by  the  woman,  by  reason  cif 
iuQurable  impotence  on  the  part  of  the  man. 

JUDOMENTc 

Sir  WilUam  Scott, — I  think  there  is  enough  to 
satisfy  the  Court,  that,  at  the  time  when  this  mar- 
riage took  place,  there  was  incompetency,  on  the 
part  of  the  man,  to  perform  the  duties  of  marriage ; 
a  capacity  to  perform  which  is  necessary  to  render 
it  valid.  Tlie  Court  is,  upon  the  whole,  satisfied  of 
the  existence  of  this  fact,  and  that  there  has  been 
no  collusion  between  the  parties.  There  is  an  air 
of  truth  and  sincerity  in  the  evidence }  and  the 
party  appears  willing  to  compensate^  as  far  as  is  in 
his  power,  the  injury  which  he  states  he  has  igno- 
ranUy  done.— The  Court  pronounced  the  sen- 
tence of  nullity*  > 
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The  Office  of  The  Judoe  promoted  by 
GILBERT  V.  BUZZARD  and  BOYER- 

0 

« 
I 

^HIS  was  a  case  of  articles  exhibited  against  19  Juiyi 

the  defendants,  acting  as  Churchwardens  of  the  JtifAfa/i 

parish  of  St  Andrew,  Holbom,  for  preventing  the  Right  of  bunai, 

interment  of  a  parishioner  in  an  iron  coffin.^  mSiifhow 

far  restrained  by 

An  allegation  was  now  offered  on  the  part  of  the  J^c^^J^''^ 
Churchwardens,  setting  forth  the  circumstances  J*'"^!!/"'*^ 
of  the  parish,  with  respect  to  the  number  of  the  subject  of  the 
population,  and  the  quantity  of  ground  appro-  ^^^"^^^^ 
priated  to  the  burial  of  the  dead.  Jl^S'lhf 

On  the  part' of  the  promoter, ' Dr.  .4rwoW,  Dr. 
Jermer,  and  Tyx.PhiUmore  objected,  that  the  first  . 
article  entered  into  the  particulars  of  misconduct  im- 
puted to  the  parties  employed  in  conducting  this 
interment,  but  only  with  a  view  to  embarrass^  and 
obstruct  the  main  question,  which  related  to  the 
right  of  the  executors  to  use  their  own  discretion, 
in  burying  the  deceased  in  any  material,  which 
they  thought  most  proper.  This  was  a  discretion  , 
which  had  been  constantly  exercised,  and  without 
opposition.  Stone^  lead,  wood,  oak,  or  elm  had 
b6en  used  indifferently.  Under  a  late  invention, 
iron  had  been  used,  with  great  advantage  as  to 
the  means  of  securing  the  dead  from  being  re- 
moved or  disturbed,  which  was  a  subject  of  legal 
policy,  and  had  been  so  considered  in  the  Courts 

of  Common  Law.  *      To    this    invention  great 

■— p^^i— ——<»—— ■i«^——i—i— —————— ——        — ^— 

*  The  King  v.  Ljfnn.  2  T.R.  733. 

opposition 
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opposition  had  been  given ;  and  the  question  for  the 
decision  of  the  Court  was,  whether  that  discretion 

was  not  matter  of  right,  and  freely  to  be  exercised, 

i^iS?}"*^-  without  cjibstruction  from  the  parish  officers. 
**  -Mv  ii«i.       Thg  ostensible  ground  of  objection  was,  the  ap- 

prehension  of  public  inconvenience,  in  occupying 
a  greater  proportion  of  the  burial  grounds.  InbuHc, 
iron  plate  was  less  than  wood,  being  only  one-twelfth 
of  an  inch  in  thickness';  and  would,  therefore, 
occupy  less  space  than  wood.  It  was  said  to  be 
imperishable;  but  it  is  not  more  so  than  lead; 
and  if  the  principle  is  admitted,  it  would  be  in 
the  power  of  the  Churchwardens  to  exercise  an 
arbitrary  control  over  all  other  articles,  permitting 
only  such  as  will  soonest  perish.  It  is  conceived, 
that  they  have  no  such  right ;  the  church-yard  is 
common  to  aD  parishioners  for  interment,  but  a 
particular  ^t  being  once  assigned  for  the  inter- 
ment of  a  particular  persoi),  is  severed  or  parted 
oS,  and  appropriated,  and  the  Churchwardens 
have  no  right  to  interfere  with  such  ocoi^ft- 
tion,  by  speculating  on  the  perishing  of  the  body 
once  deposited,  with  a  view  to  future  interments  in 
the  same  ground.  To  represent  this  right  to  the 
use  of  the  common  cemetery,  as  merely  temipo- 
niry,  is  contrary  to  the  most  received  notions  of 
propriety  and  to  common  feelmg,  as  expreased  in 
the  popular  language  of  .mankind.  The  in  viola* 
bility  of  sepulture  ii}  among  the  most  ancient  and 
universal  rights ;  it  is  signified  in  corresfxindiiig 
forms  of  speech,  as  **  our  last  home— not  to  be  dis- 
<t  turied,'*  &c.  <<  utreqtdcscat  in  pace  usque  ad  remtt* 
<<  TtciiMem  *.;"  and'Consecration  of  such  plaoes  is 

jued^  thatthey  may  rest  secure  from  indignity.  This 

I      I  ■ 

i  *  2  Inst.  469. 

is 
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is  a  right  which  may  terminate,  like  others,  when    gilmrt  «. 
all  signs  of  appropriation  have  disappeared ;  but  ^"botm.*"* 
the  law,  which  sanctions  the  appropriation,  will        ■  ■     ■ 
protect  the  use  of  it,  and  will  not  countenance  a  i  A^v^}i«ao. 
principle  so  adverse  as  this,  which  seeks  to  facili*  ithiwi^uii. 
tate  the  destruction  of  the  evidence,  by  which  it  is 
to  be  maintained.    The  inconvenience,  which  is 
alleged,  will  not  affect  a  legal  right,  'till  it  becomes 
extreme,  and  matter  of  absolute  necessity:  no 
such  effect  can  be  alleged  at  present,  to  justify 
the  obstruction  which  has  been^offered  to  tihds  in- 
terment by  the  parish  officers ;  and  they  are  justly 
liable  to  be  proceeded  against  in  this  form. 

On  the  part  of  the  Churchwardens,  Dr.  !^wabey^ 
Dr.  Lushington,  and  Dr.  Dodson  contended,  that 
the  present  allegation  was  responsive  to  the  charges 
in  the  articles,  and  was  not  to  be  considered, 
therefore,  as  merely  introducing  cdllateral  matter 
in  what  it  pleaded.    Some  control  must  necessa* 
rily  be  exercised  over  places  of  public  interment 
.  m  populous  cities,  which  could  not,  otherwise,  be 
made  adequate   to   the  general    use.    In  order 
to  support  the  public  interest,  it  was  not  necessaiy 
to  deny  the  right  of  parishioners  to  be  buried  in 
the  public  ground ;  but  this,  like  all  other  rights, 
was  to  be  so  used  as  not  to  injure  or  infringe  on 
the  rigl^ts  of  others.    This  limitation  could  not 
be  enforced  in  any  way  so  natural  and  compatible 
with  common  interests  and  common  feelings,  as 
by  restricting  the  artificial   prolongation  of  the 
appropriate  use  beyond  the  course  of  natural  de- 
cay, by  inventions  like  the  present    The  notidn 
that  the  first  occupiers  are  to  remain,  dejurertn  ex- 
clusive possession  of  the  soil  for  ever,  is  unfounded; 

aU 
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GiLMERTv.    ail  that  the  decency  or  sanctity  of  sepulture  required 
Bom.      is,  that  the  bodies  may  remain,  unviolated,  for  the 


"■■"■"■""  time  of  natural  decays  The  artificial  preservation 
bVw.  }  *«2o-  of  bodies  is  not  required  by  our  laws,  religion,  or 
4ihiwifj,i8ai.  jQ^jjjjgrs,  as  may  have  been  the  object  of  the  Ca- 
tacombs, and  spacious  Pyramids  of  £g7pt.  It  is 
said^  that  there  is\io  law  which  expressly  proMbite 
the  use  of  such  materials ;  that  stone  has  been  some* 
times  used,  and  lead.  It  is  not  necessary  to  pro- 
duce a  written  law ;  it  will  be  sufficient,  if  the 
necessary  convenience  of  society  requiring  some 
limitation,  has  introduced  a  custom  and  usag^ 
which  has  been  upheld  by  the  sanction  of  the  law. 
This  limitation  of  the  right  of  sepulture  may  be 
found  in  the  form  and  order  of  consecration,  by 
which  ground  is  set  apart>  from  all  ordinary  pur- 
poses, for  the  interment  of  the  inhabitants,  on  the 
petition  of  the  parishioners,  at  their  expence,  and 
sustained  by  parochial  charges,  under  the  obliga- 
tion of  procuring  fresh  ground .  for  the  decent  in- 
terment of  the  parishioners  in  the  usual  and  ac- 
customed manner.  What  materially  contravenes 
all  these  objects  of  pubUc  policy  cannot  be  main- 
tained»  as  the  exclusive  right  of  individuals. 

The  present  claim  is  not  agreeable  to  accuse 
tomed  usage :  on  the  contrary,  it  has  excited  the 
alarm  of  all  the  parishioners,  and  justly  called  for 
the  interference  of  those,  to  whose  care  the 
interests  of  the  parish,  in  such  matters,  is  by  law 
confided.  The  allegation  states  the  population  of 
the  parish  to  be  90,000  inhabitants;  that  the 
average  number  of  funerals. is  about  800  in  a  year, 
^  r  and  that  their  number  is.  continually  increasing. 
That  there  are  three  burial  grounds,  the  two  latei^ 

on 
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on  special  terms  vested  in  trustees,  and  accessible    oiLBctr  «. 
only  on  higher  fees^^and  they  are  not  large ;  and  ^"^Vm/"^ 
that,  from  this  alteration  in  the  mode  of  interment,  ■ 

if  it  should  be  generally  adopted,  the  ground  would  I^n^}^^^^ 
soon  become  useless,  and  the  parish  could  not  pro-  ^^J^sfi^^^- 
cure  more,  but  at  a  considerable  distance  from  the 
church,  or  even  from  the  parish,  which  would  be  at- 
tended with  great  inconvenience  and  expence  to  the 
inhabitants,  in  the  mode  of  conducting  funerals. 

It  is  said,  that  the  churchwardens  are  not  to 
speculate  on  future  inconvenience ;  but  that  is  ad« 
vanced  without  authority.  If  a  great  inconvenience 
is  reasonably  certain  to  ensue,  it  couldnot  be  wrong 
in  the  parish  officers  to  interfere,  and  warn  the 
parties,  that  the  fnterment  could  not  be  permitted, 
in  this  form.  The  ground  might,  otherwise,  be 
closed  up,  as  was  necessary  at  Bristol,  being  dan-  ' 

gerous  to  the  health  of  the  city.     It  is  said,  that 
the  dimensions  are  actually  smaller  than  those  of 
wood,  in  the  present  invention ;  but  others  may 
increase,  and  who  is  to  keep  a  perpetual  check 
upon  them.    Other  metallic  substances  may  be 
adopted,  such  as  cast  iron,  which  would  be  still 
more  imperishable.     It  may  be  true,  ths^  stone 
has  been  used,  but  not  frequently ;  and  le^d,  but 
not  commonly,  and  chiefly  in  vaults,  at  additional 
fees,  which  prevent  the  common  use  of  it.     In 
Jjondorij  lead  is  forbidden,  yet  here  a  more  im- 
perishable metal  is  claimed  to  be  used,  as  of  com- 
mon right.     It  is  asked,  where  the  restriction  is 
to  stop  ?    If  a  novel  and  inconvenient  mode  is  in- 
troduced, contrary  to  the  will  of  the  parishioners, 
the  Court  will  have  the  power  to  restrict  it ;  as  is 
usually  done  in  respect  to  vaults,  which  are  not 
granted,  but  with  the  consent  of  the  parishioners, 

vol.  II.  z  and 
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and  by  the  authority  of  the  Ordinary.  Agreeably 
to  this  principle,  it  appeared  to  b^  the  unanimous 

'^ — ' opinion  of  the  Judges  of  the  King's  Bench,  on  a 

8  Nov,  }  ^^^'  late  application  which  was  made  to  that  Court,  in 
4th  May\%^i.  ^y^  ^^^  ^^  ^j^^  j^  ^^  ^  matter  of  ecclesiastical 

cognizance,  and  properly  subject  to  the  regulation 
of  this  Court.  This  power  has  been  at  all  times 
exercised  in  analogous  cases,  either  by  restrain- 
ing the  permission,  or  by  modifying  the  use  of 
it  by  proportionate  fees ;  and  it  is  trusted,  that 
the  Court  will  see  the  necessity  of  interfering,  to 
prevent  so  great  an  inconvenience,  as  must  be 
occasioned,  by  the  general  use  of  this  novel  mode 
of  burial,  in  populous  parishes. 

• 

Judgment. 
8ih/irop.i9ao.       Sir  William  Scott. — This  suit  is  brought  by  Jo^ 

Gilbert  parishioner  of  Saint  AndretsfSj  Holborn, 
against  John  Buzzard  and  William  Boj/er,  church- 
wardens of  that  parish,  for  the  offence  of  obstruct- 
ing the  interment  of  his  wife,  Mary  Gilbert    The 
criminating  articles  state,  in  substance —  that  she  was 
likewise  a  parishioner,  and  died  on  the  Sd  of  March 
1819;  that  her  body  was  deposited  in  an  iron 
coflSn,  and  proper  notice  given  of  the  intended 
interment,  and  the  usual  fees  paid  for  such  a  im^ 
rial;  but  that  the  Churchwardens  prevented,  by 
force,  the  burial  from  taking  place  ;  and,  in  coil- 
sequence  thereof,  the  body  was  deposited  in  tlie 
bone-house,  where  it  remains.   That  the  iron  coffin 
would  take  up  less  space  than  a  wooden  one ;  and 
is  so  constructed,  as  to  pl^vent  the  body  fiom 
being  taken  out.  That  again,  on  the  14th  of  April, 


■>■  'I 


*  2  BameweU  and  Jldertoti,  p.  806. 
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in  the  present  year,  a  written  notice  was  given  to     Gilbert  ». 
the  Rector,  Churchwardens,  and  Sexton,  of  an  in-    ^"^^8°.*™* 
tended  funeral  on  the  1 8th,  and  a  written  answer  — — — — 
returned,  by  the  Churchwardens,  that  they  would  ^^2^^^}is^o. 
not  permit  it.    That  the  demand  of  interment  was  ^^  ^^  is^^* 
actually  made  on,  the  day  mentioned  \  but  that 
the  Churchwardens  refused  to  permit  the  inter- 
ment, unless  the  body  was  taken  out  of  the  iron 
coffin ;  and  forbad  any  grave  to  be  prepared  for 
its  receptidn. 

The  defensive  allegation  states  in  substance,-^ 
That  the  account  given  by  the  promoter  misre- 
presents the  transactions  :<— that  nothing  was  said 
by  Gilbert,  on  his  first  application,  about  an  iron 
coffin,  though  he  was  then  informed,  that  the  parish 
would  not  receive  one  j  but  that  he  said  it  was  to 
be  of  wood*  He  paid  the  usual  fees,  and  not  'till 
then  declared  it  was  to  be  of  trorif  and  refused  to 
take  back  the  fees.  That  a  Select  Vestry,  which 
governs  the  parish  concerns,  being  assembled,  took 
the  subject  into  consideration,  and  passed  a  reso- 
lution not  to  admit  the  iron  coffin  ;  and  a  copy  of 
sudi  resolution  was  served  upon  the  undertaker. 
That)  on  the  9th  of  March^  a  forcible  entry  was 
made  into  the  church-yard,  and  a  great  disturb- 
ance took  place,  by  a  tumultuous  demand  foi" 
the  body,  and  for  its  interment;  but  the  burial 
was  not  permitted  to  take  place,  and  the  body 
remains  in  the  bone-house.  That  the  parish  is 
very  large  and. populous,  cpntaining  an  increasing 
population  of  50,000  persons -r- that  the  annual 
burials  are  above  800,  and  are  increasing  — that 
they  have  three  burial  grounds,  besides  the  church- 
yard, all  nearly  filled  with  corpses.    That  they 

z  2  would 
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GxLBitT  r.    would  soon  be  rendered  useless  by  the  introduce 

^BoT^^  ^^o^  of  iron  coffins ;  that  it  is  impossible  to  obtain 

^   . .  ^ —   new  burial  grounds,  but  at  an  enormous  expencer 

8  ivb..  />««<>•  and  with  grievous  inconvenience.    That  their  pro- 

oyitsi.         ,.        had  been  all  guided  and  authorized  by 


the  Select  Vestry,  and  by  the  parish  at  large. 

The  suit  appears  to  have  begun  under  strong- 
feelings  of  mutual  irritation,  which  have  now 
properly  subsided ;  and  the  parties  have  agreed  to 
take  the  opinion  of  the  Court  upon  the  dry 
questicm  of  right,  without  introducing  into  it,  any 
imputation  of  misconduct  on  either  side,  or  en* 
grafling  upon  it  any  demand  of  penalties  to  be 
inflicted,  or  costs  to  be  decreed.  In  this  act  of 
amnesty  the  Court  wilhngly  concurs,  and  there- 
fore forbears  to  repeat  any  observations  upon  the 
strange  wanderings,  into  which  the  case  has 
strayed,  since  the  transaction  happened,  whicH 
appears  now  in  its  r^ular  form  of  proceeding. 

Before  entering  into  the  immediate  question,  it 
may  not  be  entirely  useless  or  foreign  to  reooarlu 
that  the  most  ancient  modes  of  disposing  of  the 
bodies  of  the  dead  mentioned  by  history,  are  by 
burial  or  by  burning,  of  which  the  former  appears 
to  be  the  more  ancient.  Many  proofs  of  this  occur 
in  the  sacred  history  of  the  patriarchal  ages,  in 
which  places  of  sepulture  appear  to  have  been 
jobjects  of  anxious  acquirement,  and  the  use  of 
them  is  distinctly  and  repeatedly  recorded.  The 
example  of  the  Divine  Founder  of  our  religion  in 
the  immediate  disposal  of  his  own  person,  imitated 
by  that  of  his  disciples  and  followers,  has  con* 
firmed  the  indulgence  of  that  natural  feeling, 
which  appears  to  prevail,  against  the  instant  and 

entire 
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entire  dispersion  of  the  body  by  fire,  and  haa  very    Gilbert  v. 
generally  established  sepulture,  as  the  customary  '^"^^J^,""* 

practice  of  christian  nations.    Sir  Thomas  Brown 

thus  expresses  himself,  in  his  quaint  but  energetic  J'i^^}i««o- 
manner,  in  his  treatise  upon  urn^burial.  "  Men  4th -May  1 82 1. 
**  have  been  fantastical  in  the  singular  contrivances 
^*  of  their  corporal  dissolution ;  but  the  soberest 
**  nations  have  rested  on  two  ways,  inhumation 
*'  and  burning*  That  interment  is  of  the  elder 
^<  date,  the  examples  of  Abraham  and  the  Pa- 
^'  triarchs  are  sufficient  to  illustrate;  but  Chris- 
tians have  abhorred  the  way  of  obsequies  by 
fire,  and  (iiough  they  sticked  not  to  give  their 
^<  bodies  to  be  burnt  in  their  lives,  detested  that 
mode  after  death,  afifecting  rather  a  depositure 
than  an  absumption,  and  conforming  themselves 
**  to  the  will  of  God,  which  required  them  to 
<*  return  again,  not  to  ashes,  but  unto  dusf — 
'<  Butbumiog  was  not  fully  disused 'till  Christianity 
<<  was  finally  established,  which  gave  the  final  ex^- 
^*  tinction  to  these  sepidchral  bonfires/'  * 

The  mode  of  ^depositing  in  the  earth  has,  how- 
ever. It 'ielf  varied  in  the  practice  of  nations. 
Mihi  quidem,*'  says  Cicero^  **  antiquissmum  sepuU 
twras  genus  id  videturjuisse,  quo  apud  Xenophoiu 
tern  tyrus  uHtur*^\  That  great  man  is  made 
by  his  historian  to  declare,  in  his  celebrated 
dying  speech,  ^*  that  he  desired  to  be  buried 
'*  neither  in  gold  n<Nr  in .  silver,  nor  in  any  thing 
**  dae,  but  to  be  immediately  returned  to  the 
^'  earth ;  for  what,''  says  he,  *^  can  be  more  blessed, 
««  than  to  mix  at  once  with  that  which  produceth 


*  C.  1  &  2.  t  Cic.  de  legibus,  lib.  2.  8. 22. 
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oii.BBftT  r.  *^  and  dourisheth  every  thing  excellent  and  bene- 
^"bSt  EE.  *^  "  ^^^^  *^  mankind/*  There  certainly,  however,  oc- 
curs very  ancient  mention  (indeed  the  passage  itself 


sV^.  5  ^^^^'  rather  insinuates  the  same  indirectly)  of  sepulchral 
4th  Jifi^  1831.    ciiegts^  or  what  we  call  coffins,  in  which  the  bodies 

being  inclosed,  were  deposited  so  as  not  to  come 
into  immediate  contact  with  the  earth.  It  is 
recorded  specially  of  the  patriarch  Joseph^  that 
**  when  he  died,  he  was  put  into  a  c(0n  and  em-^ 
^  babned;**  both  of  these  being,  perhaps  marks  of 
distinction  to  a  person,  wHo  had  acquired  hi^  and 
merited  honours  in  that  country.  It  is  thought  to 
be  strongly  intimated  by  several  passages  in  the 
sacred  writings,  both  old  and  new,  that  the  use  of 
coffins,  in  our  meaning  of  the  word>  as  inclosing 
chests  deposited  in  the  earth,  was  not  familiar 
amongst  the  Jews ;  and  it  is  an  opinion  not  lightly 
entertained  by  some  of  the  Learned,  that  such  was 
the  case  likewise  in  the  practice  of  the  Greeks  and 
the  Romans.  It  is  some  confirmation  of  that 
opinion,  that  there  is,  perhaps,  no  word  in  the 
language  of  either  of  them,  that  is  exactly  synony- 
mous with  our  word  coffin,  though  the  word  itself 
is  borrowed  from  both  languages,  though  in  another 
signification.*  The  Grecian  terms  usually  adduced 
referring  rather  to  the  feretrum  or  bier  on  which 
the  body  was  conveyed,  than  to  a  chest,  or  trunks 
in  which  it  was  shut  up ;  and  the  Roman  terais 
are  either  of  the  like  signification,  or  are  mer& 
general  words  (such  as  arcus  locuius^  and  the  like) 
without  any  funeral  meaning,  and  without  implying 


*  Ki^AMt  —  Copk^M  fcenumque  supellex.  Jur.  Hi.  14.  In  bolh- 
languages  the  word  signifies  a  Inuket. 

any 


CONSISTORY  COURT  OF  LONDON.  343 

any  final  destination  of  the  substances  which  com-  gilbbrt  v. 
pose  them»  to  a  deposition  in  the  earth  along  with  ^'jLtm.^ 
a  human  body.  -~ 

The  practice  of  sepulture  has  also  varied  with  ^^n^\  *®*®' 
respect  to  the  places  where  performed. — In  ancient  **  -Wi^"**- 
times  caves  seem  to  have  been  in  high  vequest  —< 
then  gardens,  or  other  private  demesnes  of  pro- 
prietors—  inclosed  spaces  out  of  the  walls  of 
towns  —  or  by  the  sides  of  roads  {siste  viator) — 
and  finally,  in  Christian  countries,  churches  and 
church-yards,  where  the  deceased  could  receive 
the  pious  and  charitable  wishes  of  the  Faithful,  who 
resorted  thither  on  the  various  calls  of  public 
worship.*  In  our  own  country,  the  practice  of 
burying  in  churches  is  said  to  be  anterior  to  that 
of  burying  in,  what  are  now  called,  church-yards^ 
but  was  reserved  for  persons  of  pre-eminent 
sanctity  of  life.  Men  of  less  memorable  merit 
were  buried  in  inclosed  places  not  connected  with 
the  sacred  edifices  themselves.  But  a  connexion, 
imported  from  Bx>me  by  Cuthbert^  Archbishop  of 
Canterbury  J  took  place  about  the  year  7^0;  and 
spaces  of  ground  adjoining  the  churches  were 
carefully  inclosed,  and  solemnly  consecrated,  and 
appropriated  to  the  burials  of  those,  who  had  been 
entitled  to  attend  Divine  Service  in  those  churches ; 
and  who  now  became  entitled  to  render  back  into 
those  places  their  remains  to  earth,  the  common 
mother  of  mankinds  without .  payment  for  the 
ground  which  they  were  to  occupy,  or  for  the  pious 
offices  which  solemnized  the  act  of  interment. 

In  what  way  the  mortal  remains  are  to  be  conr- 
veyed  to  the  grave^  and  there  deposited,  I  do  not 

*  Vid.  Hmcowi  Loix  Bed.  p.  504. 

%  4  find 
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GiLMiT  V.   find  any  positive  rule  of  law,  *  or  of  religion,  that 
^Bot".*°^  prescribes.    The    authority  under  which  the  re- 
I  ceived   practices    exist,    is  to  be  found  in  our 

J'l^;^?  isac  manners,  rather  than  in  our  laws — they  have 
4xkMayi%^u  tiigif  origin  in  natural  sentiments  of  public  de- 
cency and  private  afiection — they  are  ratified  by 
common  usage  and  consent ;  and  being  attached 
to  a  subject  of  the  gravest  and  most  impressive 
nature,  remain  unaltered  by  private  caprice  and 
fancy,  amidst  all  the  giddy  revolutions  that  are 
perpetually  varying  the  modes,  and  fashions,  that 
belong  to  the  lighter  circumstances  of  human  life- 
That  bodies  should  be  carried  in  a  state  of  naked 
exposure  to  the  grave,  would  be  a  real  offence  to 
the  living,  as  well  as  an  apparent  indignity  to  the 
dead.  Some  ifwoktcra,  or  coverings,  have  been 
deemed  necessary,  in  all  civilized  and  christian 
countries ;  but  chests  or  trunks  containing  the 
bodies,  descending  along  with  them  into  the  grave, 
and  remaining  there  till  their  own  decay,  cannot 
plead  either  the  same  necessity,  nor  the  saifte 
general  use. 

I  have  already  mentioned  three  nations  of  anti- 
quity, two  of  them  highly  polished,  in  which  such 
a  practice  is  reasonably  supposed  not  to  have  been 
familiar.  ^  In  the  eastern  parts  of  modern  JEuropCp 
the  Christians,  generally  members  of  the  Greek 
church,  as  well  as  their  Mahometan  masters,  the 
Turks,  are  carried  upon  open  biers,  and  from 
thence  descend,  in  their  shrouds,  or  funeral  vest- 
ments only,  into  their  graves.  Such  is  likewise  the 
general  practice  of  Asia,  in  those  parts  where  the 
practice  of  burning  does  not  continue  to;  exist. 
Such  is  also  represented  to  be  the  mode  of  inter- 
ment in  the  great  European  estabUshments  of  South 

America. 
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America.  In  Western  and  Northern  Europe,  the  oilbbrt  «. 
use  of  sepulchral  chests  has  been  more  general.  ^"St^.*^ 
In  our  own  times,  an  attempt  was  made  by  a  great  ■  ' 
European  Sovere^  •  to  abolish  the  use  of  them  s^aSI?}"***- 
in  his  ItaUan  dominions.  The  attempt  was  much  ^^^^  '•>!• 
applauded  by  some  philosophers,  on  the  physical 
ground^  that  the  dissolution  of  bodies  would  be 
accelerated,  and  the  dangerous  virulence  of  the 
fermentation  disarmed,  by  a  speedy  absorption 
of  the  noxious  particles  into  the  surrounding  soiL 
Whatever  might  be  the  truth  of  this  theory,  the 
measure  was  unfortunately  accompanied  by  regu- 
lations which  prescribed,  that  bodies  of  every  age, 
and  of  both  sexes,  and  of  all  ranks  and  conditions, 
and  of  every  species  of  mortal  disease,  however 
hideous  and  loathsome,  should  be  brought  out, 
naked  from  the  houses,  and  tumbled  into  a  nights 
cart  at  the  sound  of  a  beU,  and  conveyed  to  a  pit, 
beyond  the  city^  walls,  there  to  rot  in  one  common 
mass  of  undistinguished  putrefaction  —  regulations 
^hich,  as  might  have  been  foreseen,  were  so 
strongly  encountered  by  the  natural  feelings,  and 
established  habits,  of  a  highly  civilized  and  polished 
people,  that  it  was  found  necessary,  at  no  great 
distance  of  time,  to  bury  the  edict  itself,  by  a  total 
revocation. 

In  our  own  country,  the  use  of  coffins  is  ex« 
tremely  ancient,  though,  *  most  probably,  by  no 
qieans  general. — They  are  actually  found  of  great 
antiquity,  of  various  forms,  and  of  various  ma- 
terials —  of  wood  —  of  stone  — -  of  metals  —  of 
marble  —  and  even  of  glass.t    Cqffins,  says  Dr. 

*  Leopold, Q.D.  of  Tuicemy,  A.D.  1786.  Vid.  Ann.  Reg. 
voL  xxfiu.  p.  44. 

t  ^^  Cough's  Sepulchral  Monuments. ' 

Johnsonf 
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GiLBBftT  9.  Johnson^  in  his  explication  of  the  word,  are  made 
^?»."^  ^^ODOod  and  various  offier  matters.  From  the  ori- 
■    ■  giaal  expence  of  some  of  these  materials,  or  from 

^•j^f  Viaao.  the  labour  requisite  in  the  preparation  of  them  for 
4thAf<Qf  i8».  this  use,  or  from  both,  it  is  evident  that  most,  if 
not  all  of  them,  must  have  been  occupied  by  per- 
sons who  had  filled  the  foftier  stations  of  life. 
In  modem  practice,  chests  or  coffins  of  wood  or 
lead,  or  both,  are  commonly  used  by  persons  who 
can  afford  to  pay  for  them  —  fdr  persons  in  abject 
•  poverty  (whom  the  civil  law  technically  calls  the 
miseraWiter  egem\  what  is  called  a  shelly  and 
which,  I  understand,  to  be  an  imperfect  coffin, 
and  is  successively  used  for  different  individuals, 
in  some  very  populous  parishes ;  unless  public 
or  private  charity  supplies  something  better  as  the 
vehicle.  Persons  dying  at  sea  are,  I  believe^ 
not  unfrequently  consigned  to  the  deep,  wrapped 
up  in  their  hammocks  or  sleeping  beds  —  but  E 
kfaow  not,  that  any  of  these  are  nominatim  or 
directly  required,  by  any  authority  whatever, 

A  statute  of  Charles  2d.  *  requires,  that  coffins 
shall  be  lined  with  woollen,  but  it  does  not  require, 
that  coffins  shall  be  used.  It  is  to  be  observed,  that 
in  the  funeral  service  of  the  Church  of  England^ 
there  is  no  mention,  indeed,  there  is  rather  an  ap-  * 
parently  studious  avoidance  of  any  mention,  of 
coffins.  It  is  throughout  the  whole  service,  the 
corpse  or  the  body.  The  officiating  priest  is  to 
meet  the  corpse  at  the  gate  of  the  churchyard  — 
at  a  certain  part  of  the  service,  dust  is  directed 
to  be  thrown,  not  upon  the.  cqffin^  upon  the  body. 


•  30Cv.2.»t.l.  c.3.8.3. 
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In  another  part,  certain  portions  of  holy  writt  or    ^'^^  »• 
of  pious  admonition,  are  to  be  recited,  whilst  the       botir. 
corpse  is  making  ready  to  be  put  into  the  grave* 
I  observe  likewise,  that,  in  old  tables  of  burial  sV.  }'**''- 
fees,  a  distinction  of  payment  is  made  for  cqffincd  ^  ^  ^*'^ 
funerals  and  wmnffi/ned  funerals.     Hiere  is  one  of 
1627,  exhibited  by  Sir  H.  Spehnav^  in  his  Tract 
de  SepuUurd,  in  which  a  certain  sum  is  chaiged 
for  a  c(0ned  Juneral^  and  about  half  that  sum  for 
an  uncqffined  fimeralf  and  expressly  under  those 
descriptions.*     From  which  I  draw  this  conclu* 
sion  of  fact—- that  tmcqffined  funerals  were,  at  that 
time,  by  no  means  so  unfrequent  as  not  to  require 
a  particular  notice  and  providon.     I  think,  I 
might  also  venture  to  deduce  this  conclusion,  a 
conclusion  by  no  means  impertinent  to  the  pre^ 
sent  enquiry,  that,  even  at  that  time  it  was  recog- 
nized as  not  unjust,  that  where  the  deceased,  by 
the  use  of  his  coflin,  tocdc  a  longer  occupancy  of 
the  ground,  he  should  compensate  the  parish  by 
an  increased  payment. 

*  A  vestry  eoiMtitutioD»  24  Nor.  1627.— 25  April  1628. 

Whoever  shall  be  buried  in  the  chaneeU  Bhail  pay  to  the  perish 

as  shall  be  i^reed: 

For  interring  the  corpse                •            •            -    0  10  0 

In  the  isles  of  the  cbanoel» 

To  the  charchwardens  for  the  ground        •           -     1     6  6 

To  the  panon  for  intenring  the  corpse           •        «    0    6  8 

In  the  body  of  the  church*  , 

To  the  churchwardens  for  the  ground        •          -     1     0  1) 

To  the  parson  for  interring  the  corpse          •        *    0    &  8 


Ui 
0     1     4 


In  the  churchyard.  Coffined. 

To  the  parson  for  internng  the  corpse    0    2    6 

To  Um  in  like  manner  for  erery  child 

under7ye^rB  -  «        -0281014 

All  these  double  for  every  stranger.  * 

S]pe<ifuin's  Works,  p.  185. ' 

\oh.  II.  *  z  6  The 
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Gii.KttT  9.        The  arcniment,  therefore,  that  tests  the  riirht  6t 
BovsB.       admission  for  particular  coffins,  upon  the  naked 
right  of  the  parishioner  to  be  buried  in  his  parish 


•  i^  }^^^  churchyard,  seems  to  stop  short  of  that  ^hich  is 
'**'*  requisite  to  be  proved,  the  right  of  being  buried 
in  a  large  chest  or  trunk  of  any  materials,  metallic, 
or  other,  whid)  his  executors  may  think  fit«  The 
rule  of  law  which  says,  that  a  man  has  a  right  to 
be  buried  in  his  own  churchyard,  is  to  be  found, 
most  certainly,  in  many  of  our  authoritative  text 
writers ;  but  it  is  not  quite  so  easy  to  find  the  rule, 
which  gives  him  the  right  of  burying  a  large  chest 
or  trunk  in  company  with  himself. — That  is  no 
part  of  his  original  and  absolute  right,  nor  is  it 
necessarily  involved  in  it«— That  right,  strictly 
taken,  is  to  be  returned  to  his  parent  earth  for  disscv 
lution,  and  to  becarried  thither  in  a  decent  and  inofl 
fensive  manner.  When  these  purposes  are  answered^ 
his  rights  are,  perhaps,  fiilly  satisfied  in  the  strict 
sense  in  which  any  claim,  in  the  nature  of  an  ab- 
solute right,  can  be  deemed  to  extend.  At  the 
same  time,  it  is  not  to  be  denied,  that  very  natural 
feelings  prompt  to  something  beyond  this — to  a 
continuation  of  the  frame  of  the  body,  beyond  its 
immediate  consignment  to  the  grave.  An  indul- 
gence of  such  feelings,  highly  allowable  in  them- 
aelves,  naturally  enough  engnfts  itself  upon  the 
original  right,  so  as  to  appear  inseparably  connected 
with  it,  in  countries  where  the  practice  has  been 
habitually  indulged ;  fbr,  however  men  may  feel,  or 
afiect  to  feel,  an  indifierence  about  the  fate  of  their 
own  remains,  few  have  firmness,  or  rather  hardness 
of  mind  sufficient,  to  contemplate,  without  pain, 
the  total  and  immediate  extinction  of  the  remains 

of 


COKfflSTORT  COURT  OF  LONDON.  349 

of  those,  who  were  justly  dear  to  them  when  living,    oilbirt  r. 
A  sentiment  of  this  kind  has  been  supposed,  as     ^i^n. 
I  have  intimated,  to  have  led  in  part  to  a  preference  —— — — 
of  burial  to  the  process  of  burning.     It  has  like-  Vn^}  "*®: 
wise  given  birth  to  extravagant  means  for  pre-  ^^^^^^^^' 
serving  human  remains,  for  a  period  of  time  long 
after  the  term,  at  which  any  memory  of  the  in- 
dividuals, or  any  affection  of  (their  survivors,  can 
be  supposed  to  extend.  —  Amongst  such  extrava- 
gancies, the  use  of  coffins  is,  certainly,  not  to  be 
numbered ;  they  are  merely  temporary  themselves, 
though  of  much  longer  duration  than  is  necessary 
for  their  primary  intention,  that  of  preserving  the 
body  from  the  ravages  of  the  reptiles  of  the  earth, 
if  any  such  ravages  are  at  all  to  be  apprehended. 
In  later  times,  and  in  populous  cities,  ravages  of  a 
more  formidable  kind  are  to  be  dreaded,  against 
which   they  afford   no   security.  —  Those  of  the     ^ 
persons    engaged    in    the    employment   of  fur- 
nishing bodies    for   dissection ;    an  employment 
which,  whatever   be    its  necessity,  is,  certainly, 
not  conducted   without  lamentable   violation  of 
natural  feelings,  and  occasionally  of  public  deceqcy 
itself. 

It  is  particularly,  I  presume,  with  a  view  to  pre-, 
vent  such  spoliations  of  the  dead,  that  the  use  of 
ircm  coffins  is  pressed,  in  this  application  to  the 
Court.  — -  The  purpose  of  security  against  such 
spoliations  is,  I  understand,  proposed  to  be  effect- 
ed, by  some  ingenious  mechanical  contrivance, 
which  prevents  the  coffins  from  being  opened, 
when  once  effectually  closed.  —  I  do  not  find  that 
any  objection  is  taken  to  the  contrivance  itself, 
oa  the  ground  of  inefficiency^  or  on  any  other.  — 

The 
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oiLBiftT  V.    The  objection  is  to  the  metaU  iraOf  of  which  thc^ 

^BtoTM.***  whole  coffin  is  composed;  and  I  must  say,  that 

..  knowing  of  no  rule  of  law,  that  prescribes  coffins, 

^*j^\i8so.  and,,  certainly,  of  none  which  prescribes  wooden 

4fhM(9 1831.  coffins  exclusively,  and  knowing  that  modern  and 

frequent  usage  admits  coffins  of  lead,  a  metal 
much  more  indestructible  than .  iron,  I  find  some 
difficulty  in  pronouncing,  that  the  use  of  this 
latter  metal  is  clearly,  and  universally,  unlawful  in 
the  structiue  of  coffins  i  and  that  coffins  so  com* 
posed  are  inadmissible^  upon  any  >  terms  what? 
ever. — Such  coffins,  being  composed  of  thin  lam|Des» 
occupy,  as  I  presume,  and  as  I  see  it  is  alleged, 
nther  less  ^pace  than  those  of  wood  itself — ^There 
is  no  objection,  therefore,  on  that  ground ;  and  ^e 
objection,  that  they  may  be  magnified  to  any  siae 
however  inconvenient,  seems  to  apply  to  cofiins, 
composed  of  this  substance,  not  at  all  more  than 
to  those  of  any  other.  -*-•  The  real  truth  is^  that 
the  cljvm,  on  the  part  of  these  coffins,  which  is 
quarrelled  with,  is  neither  more  nor  less  than  thisi, 
that  they  shaU  be  admitted  upon  the  s^me  terms 
of  pecuniary  payment  as  those  of  wood.  —  This 
claim  cannot,  I  think,  be  reasonably  urged,  but . 
und^  shelter  of  oae  of  two  propositions  — ^Either 
thiat  there  is  no  difference  in  the  duration  of 
o^fins  of  wood  and'  those  of  iron,  or  that  the 
di£ference  of  duraticm  ought  to  make  no  difierence^ 
in  the  pecuniary  terms  of  admission. 
.  Upon. the  first  of  these  questions,  that  of  com«> 
ptfative  duration,  a  wish  was  expressed  by  the 
Court,  that  It  might  be  assisted  by  opinions  ob« 
tained  from  persons,  more  scientifically  conversant 
with  such  sdbgectSi  than  I  can  desciibe  myself  to 

be 
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Ve  —  but  being  left  to  my  own  unassisted  appre-    oiluktv. 
faensions,  on  such  a  matter^  I  must  confess^'  that   ^b^tm."** 

it  was  not  without  a  violent  revolt  of  every  notion, r"-^ 

that  I  entertain,  that  I  heard  it  rather  insinuated  sNoo.  }^^^ 
in  argument  than  directly  asserted,  or  maintained,  *^^^  *®*'' 
that  iron  coffins  do  not  keep  a  longer  possession 
of  the  ground  than  those  of  wood.  —  To  me  it 
appears, without  any  experimental  knowledge  that 
I  can  claim,  that,  upon  all  common  theory,  it 
must  be]  otherwise. — Rust  is  the  process  by  which 
iron  travels  to  its  decomposition.  —  If  an  iron 
coffin  deposited  in  the  earth  contracts  no  rust 
at  all,  from  want  of  air  or  moisture,  in  that  case 
it  preserves  its  integrity  unimpaired.  But  if, 
from  the  moisture  of  the  soil  in  which  it  is  de- 
posited, or  from  the  access  of  a  little  air,  it  con- 
tracts rust.  That  rust,  until  it  scales  off,  forms  an 
external  covering  which  protects  the  interior  parts» 
and  retards  their  decomposition ;  whereas  the  de- 
cay of  the  external  parts  of  the  wood  propagates 
inwardly  its  corruption,  and  promotes,  and  hastens, 
the  dissolution  of  the  whole.i-*It  is  the  ffl^lt  of  the 
party  complainant,  if,  being  left  to  judge  upon 
this  matter  without  sufficient  information,  I  judge 
amiss  in  holding,  that  coffins  of  iron  are  much 
more  durable  than  those  of  wood. 

It  being  assumed,  that  the  Court  is  justified  in 
holding  this  opipion,  upon  the  fact  of  comparative 
duration;  the  pretensions  of  these  coffins  to  an 
admission  upon  the  same  pecuniary  terms  as  those 
of  wood,  must  resort  to  the  other  proposition^ 
which  declares,  that  the  diflference  of  duration 
ought  to  produce  no  difference  in  those  term;),  ' 
Accordingly  it  has  been  argued,  that  the  ground 

once 
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Gilbiht  v.   once  given  to  the  body  is  appropriated  to  it  for 
^^T  BE  ***  ^^^^  —  ^'  ^  literally  in  mortmsdn  mialienably, — ^it  is 
'  not  only  the  damns  tdtima^  but  the  domus  cetema^  of 

^^^^jjeao.  that  tenant,  who  is  never  to  be  disturbed,  be  his 
4ch  jifay  1831.  condition  what  it  may  —  the  introduction  of  an- 
other body  into  that  lodgei^ent  at  any  time,  how- 
ever distant,  is  an  unwarrantable  intrusion.  —  If 
these  positions  be  true,  it  certainly  follows,  that 
the  question  of  comparative  duration  sinks  into 
utter  insignificance. 

In  support  of  them,  it  seems  to  be  assumed, 
that  the  tenant  himself  is  imperishable ;  for,  surely, 
there  can  be  no  inextinguishable  title,  no  perpe- 
tuity of  possession,  belonging  to  a  subject  which 
itself  is  perishable.  —  But  the  fact  is,  that  •*  man  ** 
and  ^^foT  ever  **  are  terms  quite  incompatible  in  any 
state  of  his  existence,  dead  or  living,  in  this  world  : 
—The  time  must  come  when  "  ipsteperiere  nurue/* 
when  the  posthumous  remains  must  mingle  with, 
and  compose  a  part  of,  that  soil,  in  which  they 
have  been  deposited.  —  Precious  embalments,  and 
.costly  monuments  may  preserve,  for  a  long  time» 
the  remains  of  those  who  have  filled  the  more 
cmnmanding  stations  of  human  life  —  but  the  - 
common  lot  of  mankind  furnishes  no  such  means 
of  conservation.  —  Witli  reff^rence  to  them,  the 
domus  CBtema  is  a  mere  flourish  of  rhetoric ;  the 
process  of  nature  will  speedily  resolve  them  into  ' 
an  intimate  mixture  with  their  kindred  dust ;  and 
their  dust  will  help  to  furnish  a  place  of  repose  for 
other  occupants  in  succession.  It  is  objected, 
that  no  precise  time  can  be  fixed,  at  which  the 
mortal  remains,  and  the  chest  which  contains 
them,  shall  undergo  the  complete  process  of  disso- 

lution; 
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lution )  and  it  certainly  cannot ;  being  dependent    gilhet  ». 
upon  circumstances  that  vary,  upon  difierence,  of     "b^tm. 
soils>  and  exposures,  of  seasons  and  climates ;  but  — — — 
observation    can  ascertain  them   sufficiently  for  I^n^}^^^^' 
practical  use.     The  experience  of  not  many  ye^rs  ^^^  ^^  ***'* 
is  required  to  furnish  a  sufficient  certainty  for  such 
a  purpose. 

fbunded  on  such  facts  and  considerations,  the 
legal  doctrine  certainly  is,  and  has  remained  unaf- 
fected—that the  common  cemetery  is  not  res 
unius  (BtaASf  the  property  of  one  generation  now 
departed)  but  is,  likewise,  the  common  property 
of  the  living,  and  of  generations  yet  unborn^  uid 
is  subject  only  to  temporary  appropriations.  There 
exists  in  the  whole  a  right  of  succession^  which  can 
be  lawfully  obstructed  only  in  a  portion  of  it,  by 
public  authority,  that  of  the  Ecclesiastical  Magis^ 
trate,  who  gives  occasionally  an  exclusive  title,  in 
sQch  portion,  to  the  succession  of  some  family,  or 
to  an  individual,  who  has  a  fair  claim  to  be  favoured 
by  such  a  distinction  ;  and  this,  not  without  a  just 
consideration  of  its  expedience,  and  a  due  attention 
to  the  objections  of  those,  who  oppose  such, an 
alienation  from  the  common  property.  Even  a 
bricked  grave,  granted  without  such,  an  authority, 
is  an  aggression  upon  the  common  freehold,  in-*^ 
terests,  and~  carries  the  pretensions  of  the  dead  to 
an  extent,  that  violates  the  rights  of  the  living. 

If  this  view  of  the  matter  be  just,  all  contrivancef 
that,  whether  intentionally  or  not,  prolong  the  time 
of  dissolution  beyond  the  period*  at  which  the  com- 
mon local  understanding  and  usiage  have  fixed 
it»  is  an  act  of  injustice,  unless  compensated  in 
some  way  or  other.    In  country  parishes,  Where 

VOL.  11.  A  A  th©^ 
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ground  tnni  be upaiie^ -fMMi less 4b  i»wned(  %ii%fn 
8*^9^!^} '"><*■  ^vAcfas  fMHiiies,  in  4avg«  i(t»l<cr#«(«ded  <ellle^  tins 

itoifyt  'limited^  fnv,  tmteffi  iMtisd^  mih  tjf  libM 

formidable  magnitude  take  place.  ChtMft>)^WKlft 
Cftftnot  1)6  niidc  %!0itHiibiMtti*iit6  %0  tlte  AHMMWift  o£ 
aiaB^e  Mid  incfeittibg  pO))«A«i«ldih  $  tb6  ^«l<idd«i* 
Aecs^  end  diSttAirilfm  Stm  not  ^MVe  fkit  va6ti(gk, 
it  llie  veeumom^d  tnode  '«f  dtfoMMing  %Mi)Hl  ^ilfi 
tte  «iaidi,  to  «vtK»iiN«  thfc  fMttid  Ibr  thie  iMe  Hff* 
fW!cd0diii|{  cMmmits :  IM^  cdiifMbrAtt  thtttft  bt; 
(nnichas6d  at  ttn  eiNMnnFM  ^e)t^|)ra<)ft  fo  th^  |yt(iMl» 
Mid  to  he  used  xt  tm  ^di^ii^ed  ^ekj^tudfe  (0  UMii- 
Mcis,  'arid  alt  the  inconve^Hieriee  of  itfheir  tMSft^ksoA^ 
pcfieA  to  feMKt  to  vety  fttoMnfntfdtMte  lAisAaMbeb 
£>r  vttfeAdnice  on  thi  <xffi«e&  of  innertfMrit. 
in  this  V<ei>)rfi«rt^,tltt^'(ldditiotiill'bttiM>gtt)«fMfe 
itf«  rili^ed  fo  iMve'been^AtfclMMd,  vad  to  <be  VkM^ 
liettrfy  filled.  This  is  1^  progress  df  things  Ht 
their  Ordinaiy  cottrse,  ciAd  If  to  this  is  to  be  tuldcia 
(ftpe  'general  inCroductiMi  of  -a  nem  vhode  of  'Itft^* 
ftitinK,  Wbioh  is  to  efisui^  to  bodies  b.  tbvuib  Imgeat 
possesion,  the  evil  W})1  ^become  intoterttble,  waA  la 
eon^rately  ^mtdliportioh  of  the  dead  iMffl  idtotdd^k- 
iiiit  the  liVhig  and  didr  )posterity.  ^I%e  '#h«te  <eh. 
Virotts  of  this  riietropblis  wiHibe<81iri>o«Aid6d  4rtthi|i 
<sircuttlvaUatitin  of  dnipch-ytirds,  ^tfrp^twilly  ^in- 
CNMsiag,  by  bedomtng  thiMselv«b  intdblit^  4Mb 
bodies,  if,  indeed,  1iind'0Wtlet^*CKnbfe^fel^/%Ili> 
vtiVL  be  billing  to  divert  «h^r  <gpO0iid  iftMi  '#lk 
ben«fi6tMJ'titiM^flie  lr^ng>tb<thb  ban^  ptt^^n^f 
timi  of  ^  di^d,  .Cbmntry  to  the  ItUflAiMe  %(tttftri 

10  ^odt^ 
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li;  4;b^r#foiFfo  tM^e  iiK>«  iQC^fls  we  to  hffing  **  ^'^^  *•"• 
sil^i^gpa^  iE;baB0»  0Qiii  AtoiiUe  tqpon  (the  {]wiflh^ 
Um)^  pp>iglllNt  1^  htmg  wMfc  4lmo)  A  pf (qiofstiottibfe 

e^lmatad  iF«Jiw%  y.iw  im^  Fif  prc^ivtlcMiaidy  ^^if 

to  4)»i9  iC^MiUi^ifW  eoi^ft  of  Icij^d  are  avJlpfeeted,  mmI 
what  is  the  exemptiw  if>  l^  pliQ«i4€k4  #Qr  ir^Wj?  If 
)9pi9  wiab  b»  fn^cit  ^9W  d/?CMA<ii  felati)^  by 
additkHidi  iSecnotMe,  fvhi^oib  jwess  lupcoa  tli£  am*^ 
vjnieoae  of  ^  ^Mi9b,  wa  A^  Aot  blame  the  piu> 
fMK,  mf  ^jfict  the  {«neaauf«»  tet  k  iayot^/a&d  not 
tlie  iKinrii^  ^o  :sitt^  af<^  chaise 

i»pQw4>  1 1  im  iwve,  ^  I  haw  alneady  jati- 
matod,  Ahfit  iror}^  ancient  €^imm  fadbiii  ithe  taking 
of  mDuey  :uppn  inteo^ment,  i^^on  the  notion,  that 
CQ&aecrsrf^ed  igrowd^  ai:e  araongst  the  res  sacrce^ 
aiBbd  th^t^^ney  paynoents  for  thie^m  were,  therefore, 
aota  of  a  ettmcM&iaoal  complexion ;  but  this  has  not 
))%exi  the  Avay  of  eoiisidering  that  matter  since  (ibe 
B«fi)nii|^0s^  for  (the  practice  goes  up  at  least 
Marly  as  ^j;  it  ;af)qpea4R3  founded  upon  reasonable 
aansiderations,  luad  i^  subjected  to  the  proper. caii'> 
tpa^ul  ^  w  auUiQriity  of  iaspection.  In  pc4)ulou9  > 
pairishea,  whore  funerals  ar«  very  frequent,  tha 
anpeme  of  peeping  church-yards  in  an  orderly 
attd  i*seamly  .€Qndi&oii»  i9  Jaot  amaJi,  and  that  of 
piKobasiiig  x»ew  oncySf  iwhen  4jhe  old  ooes  become 

^  jCk.  (te  i«gibii8,  tit.  2. ».  27. 

A  A  3  sur- 
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GiLBstT  V.  surcfaargedt  is  extremely  oppressive.  To  answer 
^"^t».  such  chaises  both  certain  and  contingent,  it 
— 77T surely  is  not  unreasonable,  that  the  actual   use 

19  Jiilyl  ^ 

8  Nttv.  S  *®*®-  should  contribute  when  it  is  called  for — at  the 
M^i%a\.  gj^jjg  time,  the  parishes  are  not  left  to  carve  for 
themselves  in  imposing  these  rates,  they  are  all 
submitted  to  the  examination  of  the  Ordinary,  who 
exercises  his  judgment,  and  expresses  the  result  by 
a  confirmation  of  their  propriety  in  terms  of  very 
guarded  caution.  It  is,  perhaps,  not  easy  to  say 
where  the  authority  could  b^  more  properly  lodged, 
or  more  conveniently  exercised. 

Having,  I  think,  sufficiently  declared,  in  these 
observations,  my  opinion  generally  upon  the 
subject,  I  am  not  aware  that  much  more  remains, 
than  that  I  should  direct  the  parish  to  compose  a 
'  table  of  fees,  for  the  consideration  of  the  Ordinary* 
It  will  be  for  their  own  consideration,  in  the  fin^t 
instance,  how  far  these  coffins  should  be  put  upon 
the  same  footing  as  those  of  lead.  It  is  certain, 
that  they  occupy  less  room,  and  that  they  are  more 
temporary  in  duration,  but  it  is,  likewise,  to  be 
remembered,  that  being  much  more  accessible  in 
point  of  original  expence,  they  are,  therefore, 
likely  to  be  much  more  numerous ;  they  are  more 
likely,  on  that  account,  to  transmute  the  cemetery 
into  a  mine  of  iron,  than  there  is  any  hazard  of  its 
being  converted  into  a  mine  of  lead.  It  may  be 
said,  that  imposition  of  high  fees  may,  in  effect^ 
operate  as  a  prohibition  in  populous  parishes,  and 
crowded  church-yards, — to  which  I  answer,  that, 
even  if  such  fin  effect  should  follow,  it  is  better^ 
than  that  a  parish  should  be  robbed  of  the  fair  and 
convenient  use  of  their  own  pubKc    cemetery. 

8  Patent 
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Patent  rights  (under  which  I  understand  these     oilkut*. 

^  Buzzard  abd 

coffins  are  constructed)  must  be  held  by  the  same       Botkr. 

tenure   as  all  other  rights.      Ita  utere  jure  tuo      jJTT 

mUenum  ne  kedas  -  they  must  not  trench  upon  sjvw.  p^^^* 
rights  more  ancient,  more  public,  and  such  as  this  ^      ^  ^^^^' 
Court  is  peculiarly  bound  to  protect. 

In  the  meantime  I  recommend,  that  the  body, 
which  has  lain  so  long  unhonoured,  should  be  com- 
mitted to  the  grave  without  obstruction,  but  with- 
out prejudice  to  the  present  question,  or  to  the 
rights  of  the  parish.  No  public  prohibitory  reso- 
lution had  passed  at  the  time  of  the  death,  and  I 
willingly  Jay  bold  of  that  circumstance  to  recom^ 
mend  a  measure  of  peace  towards  the  living,  and  of 
charity  towards  the  dead. 

I  shall  admit  affidavits,  on  both  sides,  before  any 
table  of  fees  is  confirmed. 


On  a  subsequent  day,  this  cause  came  on  again,  4tb  May  itai. 
on  the  explanations  permitted  to  be  offered  on 
.affidavits,   as  above  directed  by  the  Court ;  and 
Counsel  were  heard  on  the  effect  of  those  expla- 
nations. 

Judgment. 
Sir  William  Scott.— The  general  determination, 
which  I  have  already  arrived  at,  has  decided  the 
legal  question,  (so  far  as  my  opinion  could  decide 
it)  that  if  iron  coffins  were  more  durable  than 
those  of  wood,  they  ought  to  pay  in  proportion  to 
their  longer  occupation  of  the  ground.  The  ques- 
tion of  fact,  that  it  was  more  durable,  remained 
in  a  controverted  state,  to  be  ascertained  (so  far 

A  A  3  as 


9^  QASSB  DKTJIilHlNiE^  IN;  THR 

ertB^irf  fr.    M^  it  cbuld  hi  aacertiitndcb)  fa^  fiifther  mdetBM  jk> 
^S^v^.^  ^  produced ;.  and  I  need  bet  acMy  that  to  v«ldi 
any  thing  like  e:ftactue«i  upcm  stich  a  flubjeci.af 


^'j^^  J769#.  eompa#iMD»  was  an  ciBpectalion  net  M  b^  indtiigidL 
idii^iBfn.  The  fedt  itsblf  ia  liiUe  to  he  afttoted  md  varM. 

by  the  influesce  of  rariotw  taikaed  Mtiag  u^li 
b^fa  sttb^aBdss^  »  as  to  make  aagr  general  redult» 
ciren  ef  expdrintieiits  tdiemselrefc,*  in  a^nw  degitae 
4^eetionaUe4  But  the  truth  i%  that  dmoh  ^p^rih 
lalentff  have  not  been^  a»d  caiuiot  be  mikde^  in  $my 
tiflw  coirrtoient  ibr  the  preackit  deeaiioii  of  tfee 
^ueakioti  The  whole  ef  dm  tllHStradoli  which  it 
kae  received^  id  derived  from  thfe  ojtiividne  of  pt»> 
tota  acttatifioaiiy  oonversaiit  wdth  each  sub|66t% 
and  from  such  exhibition  of  fiit^ta^  aa  Utrnf  faaVe 
t)«c»ionaIl^»  and  inctdentall^y  pivaetited  them-t 
selves  to  notice. 

Of  tlie  former  of  these  species  of  evidence,  the 
Court  is  furnished  with  the  declared  opinions  of 
eminent  professors  of  the  science  of  chymistry ; 
tnd  I  should  have  beefit  happy  to  ikaf «;  bc^ft  dble 
to  apply,  confidedtly,  th6  safe  ami  ednVeAittirt 
Jtfdicial  aphorism  of  ^  Petiti^  in  atfe  sfM  ere* 
»*  OefidMh;*^  but,  where  sttch  opinicttis  ^BAkgt^^ 
a  matter  of  no  unfrequent  occurrence,  that  ttHJte 
can  have  no  application,  and  it  is  a  work  of  no 
small ,  difficulty  to  provide  another.  The  Court 
cannot  presume  to  pfonounce  directly  a  decisive 
judgment,  on  a  subj^t,  which  the  coi^icting  opi- 
nions of  those,  who  understand  it  most  familiaHy, 
have  left  in  the  state  of  doubt  in  which  they  found 
it  J  still  less  can  It  presume  to  decide  another 
comparative  question,  of  perhaps  equal  d^cultv, 
and,  certainly,  increased  delicacy,  that  of  the  skill, 

and 


ymipqfted,  Iwwf^W  j  Wt>  <wn9  top  Jjt^le  vitbm  t)M 

4(]|im«tk^  cp^^^i^t^onf   The  bsrt»»ce  of  m9i\k9f* 

}%  certwjjy,  on  the  si4^  of  tb«  gre»tjBr  dui:^^^ 

of  won,  ap4  |;Jv?r^fw*f  (j?nw4./»w  »t  ]iiQ^)  t|i» 

ifiiualrty  Qf  i»4iyidwl  ^l^jjl  a^4  jpdgnwRt,  it  »»^ 

1^  tk^  umxkh^  ii»t  fihrnlA  decide  the  weigt)t  «# 
^gF^g^te  fiuthority. 
H^yifiK  aJrfi^y,  «t   the  fprp^er  besrwg,  e»- 

piip^«#4  9.  pretty  string  »M:tin«t^Qo  ot*  wy  qwp 

j»4p»W<i  (*^  very  uAi9g}rm«[d  Qn^%  ttBdoubteclly,) 
«^  t2)i9  ^e»tar  4ursri;>iUty  of  irpn^  I  way,  perhf^p«^ 
h0  thovght  to  be  unduly  injBvenjeed  by  my  own 
jff^poBMmQmt  when  J  s»y,  th^  the  opimons  ef 
Mjr.  jBrm4^f  wbo  fi^es  the  prpportkiiVl  of  durability 
<^  irpp  to  wood  as  three  tp  cme^  wd  Mr.  4ilrm 
an4  t^  twp  other  perwios  who  concur,  find  9^. 
xe^die^  W9y  tP  the  €on  viotipn  of  my  pwq  mind^ 
tijAfi  tbp^e  of  tjb^eir  oppaneojl;«.  However  thst 
^wy  be,  the  opiojiQii  pf  the  Courts  upon  thi^  matter*, 
cfwlp  j^QsUywith  th«iKi^  m  &f  9»  this  i^cieit  of 
evj^nce  4?an  lead  It. 

4^^r  teati  by  no  mean3  iiv^oper  to  be  no 
tjified,  b^  been  suggested  t^  JS»  by  a  gentlenwn  of 

tiMffih  vtaiow  and  Mcnr^te  [nfc^-mation  *3  funded 

-—_____ > — -        . — > .  ■  ■■■u 

*  The  ii)forp:i4tion,  which  is  here  referred  to,  was  coi^iuu- 
nicated  in  some  letters,  from  a  very  intelligent  ftnd  scientific 
'Qxyfoist,  «4&oh  are  iaserted  in  the  Appendix.  There  will  be 
4»m^  id^  9imfi^  Piber  ptpors,  Qj^giiMltiag  with  the  JPeteotAf, 
which  relate  to  the  very  singular  a^it^^i^f  ^h^fte  PY^Q^f^|)fts• 

A  A  4  upon 
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oiLjKKT  ».    upon  the  basis,  to  which  I  have  already  adverted* 

^B^TER.      of  the  result  of  casual  discovery  of  these  sub- 

TTZ         stances,  in  situations  not  unconnected  with  the 

8  7^00.  /    *    present  subject     Both  substances,  wood  and  iron, 

have  been  found  in  contact  with,  or  in  deposit 
within  the  soil  where  they  have  been  lodged^ 
either  accidentally,  or  in  pursuance  of  die  antient 
usages  of  the  inhabitants  of  the  country,  and 
discovered  afterwards,  at  very  distant  periods  of 
time — sometimes  separately,  and  sometimes  in 
conjunction.  Three  different  states  of  the  boS. 
may  be  supposed,  in  which  these  connections  with 
it  may  have  taken  place — one,  where  the  ground 
was  perfectly  dry,  and  remained  so  during  the 
whole  period  of  the  connection.  Both  substances, 
in  such  a  state,  may  be  supposed  entitled  to  a  long 
and  sound  longevity  :  Rust  does  not  corrode  the 
one,  where  moisture  and  air  are  excluded — nor 
rottenness  the  other,  if  insects  are  prevented  from 
committing  depredations.  The  cases  of  Egyptian 
mummies,  composed,  it  is  said,  of  the  sycamore  of 
the  country,  but  ascertained  to  be  of  2000  years 
standing,  ar6  amongst  the  most  signal  instances  of 
the  immortale  lignum  —  a  character  which  PSny 
appropriates  to  the  larch ;  though  it  is  not,  per- 
haps,  unworthy  of  notice,  that,  in  the  interesting 
account  given  of  the  late  disinterment  of  King 
Charles  the  First,^  the  wooden  coffin  is  described 
as  very  much  decayed,  though  protected,  extemalfy^ 
from  air  and  moisture,  by  being  enclosed  in  a 
leaden  coffin^  carefully  soldered  up,  and,  inter^ 
naUj/y  from  the  gaseous  vapours,  which  these  Chy- 
mical  Gentlejpaen  mention  in  their  laffidavits^  as 
proceeding  frofn  a  dead  body,  by  cerecloths  and 
^uch  oth^r  integuments. 

4noth^ 
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Anoffier  state  is,  where  thiey  are  found  in  con-    oilbert  v. 
jtact  with  a  soil  entirely  and  permanently  covered     ^^tE»*°^ 

with  water,  salt  or  fresh ;  as  where  anchors,  or  ' 

bolts,  or  chains^  are  fished  up  from  the  bottom  of\\^p%%o. 
the  ocean,  where  they  may  have  lain  for  unknown  **  ^"^  *•*'* 
ages.  The  keys  of  Lpchleoen  Castle,  fished  up 
•  from  the  lake  a  very  few  years  ago,  after 
having  been  thrown  into  it  on  the  flight  of  the 
Queen  of  Scotlandy  had  suffered  little  injury  by 
lying  there  for  more  than  SdO  years.  Manu- 
factured wood  is  said  to  resist  the  action  of 
moisture  less  perfectly ;  though  the  instances  of 
Coivwqy  Stakes f  in  the  Thames^  and  ,of  Trajan* n 
JPierSy  in  the  Danube^  are  striking  proofs  of  the 
durability,  under  some  circumstances ;  and  entire 
trees  have  been  found  to  have  continued  unhurt, 
in  point  of  substance,  for  centuries,  in  a  submerged 
state. 

But  the  third  state  is,  that  which  applies  more 
immediately  to   the    present   inquiry  —  that,    in 
which    the    substances    have  been    subjected  to  . 
alternations  of  damp  and  dryness,  and  in  which 
they  both  decay,  but  at  very  different  periods. 

Tt  is  a  &ct,  falling  within  frequent  observation, 
that  of  the  various  weapons,  that  are  found  buried  in 
the  tumuli  or  barrows,  or  other  places  of  antient 
sepulture  in  this  island,  the  metallic  heads  of  celts 
and  spears,  and  the  blades  of  swords  and  dagg^s, 
are  in  a  condition,  from  which  they  can  easily  be 
recovered  to  their  antient  use>  or  to  any  other 
metallic  use  whatever,  whilst  of  the  wood,  that 
formed  their  shafts  or  handles,  or  connecting  parts, 
not  a  particle  remains ;  but  are  all  associated  with 
the  soil  in  which  they  were  buried.    Numerous 

instances. 


fiAd  CMfSS  QBTBiUflNBO  IN  TttK 

Gi^ss^T  r.   iwtmcesb  aMtbmtH^atod  in  the.  mo^t  satjufactor) 


I  ow«  a  o^Ueelkmof  tiheqi  to  tl^  a«l;ive  J(jiv4pesift  QjT 

4ifcir4|fMai.      ^  afidUvH,  broun^t  m  by  th*  Ps^eutee^  and 

iigned  bj  tbrw  persons^  r«ftof ds  w  inatmee  qf  «b 
infant's  cpffiii  of  ir«jQ  pl^Ue  beiog  4epositQ4  ii)  tbf 
church-ywd  of  ^t  <7iAr^»  Chfi9^a<r»  wd  fowuk 
covered  with  rust,  «t  »  very  short  peiiod  of  tWM 
«fttfvards»  J  QMiQot  infer  much  from  a  mgU 
insUacQ  of  that  ki<id»  produce^  p^hapa,  by  tb* 
ttpgubtfity  of  Bome  circuautaaces,  either  i»  th^ 
mU»  or  preparatipn  of  the  metal^  not  stated  in  thf 
dfidavit;  fw  if  it  were  a  &ct  Oiot  po  singularly  jmh 
Jttced,  the  mstmncm  woold  bo  ordioary  aoid  £«- 
queot.  Beaiiles  that  the  Qoynvfti  of  rwt  wouh^  «» 
haa  beam  observed*  operate^  in  amoo  d^re€|»  topro^ 
tect  the  metal  from  a  further  hasty  decomposi^ocu 
Feshapa^  the  ooioiooq  pr2uctice»  which  has  been  ad- 
verted to  in  argument,  of  having  the  ends  of  padc 
paliiJgs  and  posts  shod  with  iroo,  for  the  puipwe 
of  preservii^  them  in  the  ground^  m»y  be  ^^^mtd 
more  than  a  sufficient  counterpoise  to  such  asoUtaiy 
ftcU  at  least  as  £ur  as  the  common  apprehensions 
of  nen  are  of  any  authority  upon  such  a  suhjiectr 

It  is  upon  these  fwr  species  of  evidence,  (if  ( 
may  ao  eaU  tbem)  ^  upon  my  owp  impressiom^ 
fbwaded  Upon  aU  persooal  observatiw  of  my  omu^ 
^atremdiy  limited  and  puperficia}  «s  it  is  ^-^  nfo/^ 
what  i^peaiv  to  be  the  common  appvebepai^  ^ 
men  genora%  upon  thia  matter  r->^  upoo,  the  f(^ 
pMde«»tmg  opiniw  of  men  of  .s<^^ 
fibe  reeulto  «f  diacoveriesi  in  some  dq^j^e,  th«iii^ 
periufaki^imMfliy^  pith  <l«a  stibjiiPt,tbt<k 

I  am 


1  an  calkd  up<m  to  act-^beiog  tke  best^  uidMd    gxlbut  w, 
ibe  only  evidenM^  tltat  I  can  coUeci^  by  a»y  ift«     ^^i^*^ 
dMtry  of  ingr  owBy  or  bytheiaore  active  mdwlrj  ^*  ^  ^^  - 

atbera    I  muet  add»  that  tf*  Mecsedkig  experieaco  »  >^*  f*^^ 
siball  shrv^y  thirt  th6$e  prenmea  hava  lac^  ta  ao  err<^ /  ^'^'* 

Btau»  cGAcluioD^  it  wiU  ba  fov  the  justice  of  tba 
parties  tbems^ivas  ta  con'oct  it^  asd  if  they  should 
deelioe  to  do  so^  it  will  be  fer  the  remtdial  justioa 
of  tills  Court  to  reduce  the  fnatter  to  ita  proper 
standard  I 

The  remaining  question  is^  that  of  the  propcsr 

qiMHiilma  of  the  inqraastfd  taxatian,  Upoft  thiM;  ^ues- 

tkti  I  an  satisfied^  by  the  great  vwiety  of  eircrun. 

aiancea  under  which  both  pariiihes  and  tfaeif  eeme* 

todies  ^kisty  thai  there  can  be  no  general  neasujre  of  ^ 

qtaaiitiifli^  which  can  be  deened  uaiverteUy  appMh 

oftkk»  ^en  in  this  Town  imd  ito  eiivifOosu--«*The 

diae  of  their  ehurdb-yaf  ds  relatively  to  their  popi>« 

ladon  *^  the  possibilities  oi*  enkrgeaient»  if  necee* 

sary  ^^  the  faRuUties  of  obtdtining  additiD&sl  ceaM* 

tories  -«•  the  means  of  pur<shese  within  the  posses 

sion  of  the  piurish  -^  many  eircunstanoes^  some  <if 

which  occur,  and  others  escape  pres^it  recottoo* 

fjoB,  render  what  may  be  said  jrespecting  this  pav- 

tioukr  church  rat^  iq^^licable  to  others^  only  wiA 

mtxA  aflflq^i£catioDs»  and  abstementa^  as  the  dif- 

fer^oe  of  drcnnastaiices  itny  requii^. 

I  observe,  that  thera  are  demaada  thaC  rsthar 
etnrtle  at  first  sight,  and  require  scsue  consideri^aon 
te  reconcile  then  to  ^tions  of  profmety*  St,  JDum* 
stdn*s  in  ^  Wsst  ratM  jnetallic  oofins  at  twea^ 
Bi¥^  jppuads  exbsa  iee :  I  atn^  hof^veor»  to  rc^ti^m' 
b«r^  •that  |t  is  a  pteiah  eistaeneiypopnfeiis-^intha 

iMait  of  a  moR  busy  fart  of  the  mmtmf^"^ 

closely 
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GiLBBftT  f».    closely  occupied  by  buildings  ^ —  with  church^yards 
BoVbk.      extremely  circumscribed  — *and  that  it  is  at  a  great 

" '  distance  from  the  country  environs  of  this  city. 

•  jvcw.  / '  •*®-  Less  appears  to  justify  the  demand  of  twenty-one 
**  -**^  *89>-  pounds  in  IsUngUm  parish  —  situated  as  it  is  out 

of  this  town  —  where  ground,  though  highly 
valuable,  may  be  more  obtainable  for  the  neces- 
sary uses  of  the  parishioners.  But  I  cannot  take 
upon  myself  to  say,  that  there  may  not  be  reasons 
that  protect  even  their  charges  from  the  imputa- 
tion of  extravagance. 

Upon  this  particular  charge  at  St  Andrews^ 
Holbortii  an  ingenious  calculation  was  proposed  by 
Dr.  Arnold^  respecting  the  number  of  graves  of 
certain  dimensions,  and  of  certain  depths,  the 
churchyard  was  capable  of  receiving.  —  If  I  took 
it  accurately,  it  assumed  as  a  basis^  what  I  think 
is  not  to  be  admitted,  that  they  were  to  descend 
to  a  depth  below  the  soil  of  fifteen  feet.  As  far 
as  I  could  follow  the  calculation,  I  did  not  discover 
other  fallacies — but  fallacy,  I  think,  there  must  be, 
for  it  seems  quite  incredible,  that  parishes,  if  tbej 
could  act,  conoenientbf^  upon  such  a  calculation, 
would  incur  the  inconvenient  expence,  as  tbej 
very  frequently  do,  Qf  purchasing  new  cemeteries. 
An  objection  was  taken  to  the  application  of  the 
fee,  as  stated  in  the  table.  —  I  think  that  this  is  a 
matter  into  which  the  present  party  has  no  right  to 
look. —  If  the  whole  demand  be  a  proper  demand 
for  the  longer  occupancy  of  the  ground,  he  has  no 
right  to  quarrel  with  the  public  uses  to  which  the 
parish  immediately  applies  it,  taking  upon  theiki- 
selves  the  burthen  of  providing  additional  grounds 
fw  interment,  when  required.    The  objection  t» 

the 
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the  Incumbent^s  proportion^    seems   entirely  to    oilbb&t  v.  < 
forgety  that  by  the  general  law,  it  is  t£ie  Incumbent     "'bot»? 

who  has  the  freehold  of  the  soil  of  the  churchyard,  •]""]JJ[pj 

though  provided  originally  by  the  parish.     By  ^^^^  P^^^ 
acquiescence,  confirmed  by  usage,  parishes  in  this  ^      ^^^^^* 
Town,  and  neighbourhood,  have  acquired  concur- 
rent rights,  into  the  validity  of  which  it  is  quite  un- 
necessary, and  improper,  for  me  to  enquire,  as  no 
adverse  claim  is  or  can  be  raised,  in  the  course  of  > 

the  present  discussion,  in  which  the  Incumbent  and 
parishioners  stand  upon  one  agreed  footing  of 
interest. 

The  sum  charged  is  not  for  an  iron  coflSn,  but 
generally  for  a  metallic  coffin^  and,  I  think,  without 
impropriety.  Because  having  a  right  to  know  the  ! 
extent  of  the  Patentee's  powers,  they  find,  that 
under  this  patent,  he  has  just  the  same  right  to' 
ofier  coffins  of  brass,  or  tin,  or  any  metals»  or  ^ 

mixtures  of  metals,  which  human  ingenuity  can 
devise,  as  coffins  of  iron.  Those  which  are  called 
the  predous  metals,  may  very  well,  from  their 
intrinsic  value,  be  deemed,  in  their  own  nature^ 
extreme  and  excluded  cases  —  but  this  Court 
cannot,  by  conjecture,  limit  the  possibilities  of 
human  art,  and  take  upon  itself  to  determine,  that 
by  no  attainable  extension  of  discovery  or  improve^  ^ 
ment,  other  metals,  and  mixture  of  metals,  may  not 
be  brought  within  the  compass  of  a  very  reduced 
expence.-  Within  our  own  time,  other  metallic 
bodies  have  been  discovered,  and  other  composi- 
tions of  metal  invented.  And  it  is  the  more  reason- 
able, in  this  case,  to  include  such  a  suppositioB; 
because  it  is  clear,  from  the  universality  of  the 
terms,  in  which  the  Patentee  has  sued  out  his  own 

patent. 


GusYHT  V.    pvtent,  tfast  he  hM  inchuhad  d»m  histtdC  it 
""^.T^.*"'  own  speoniattam  of  jKofit 

—       It  n  -weH  wiorithv  of  obfietwatioa*  itbal:  tiwM 

•  ivbv.  /^^^  ooiins  atiCy  l>y  their  comtruotioB,  oyt  «f  ihe  nmob 
^^^^  ii^'i-  ^  ^ij  .enniiiitiw.    Tke  Mriah  fan  no  ehaok*  Ba 


iTiMim  <if  intemai  ciearck '£ir  fnriiibibed  mat^rti^ 
Thejr  ffiyy  be  •otam^iUy  UMonallMA,  or  piiMted»  ar 
tifin«d,  or  0lhermim  rxmimid,  w  as  to  inrroiif 
their  AtmAm,  mtbrnat  Straying  iSiemaelwc^  hy 
mff  wmidmriile  tincKMe  pf  wngfat,  nr  ^  s^jr 
GNiieriMMNMlfertiAiw,  l^efMishkdoficmptftbni, 
upon  the  mere  honajides  of  the  maker,  guaowtedl 
oKif  iif  itbe  gMQod  foreMinfrtiM^  tdsmt  vore 
daubfo  ofinfi  would  ootflos«rdsas f uq^oMt^jf^ 
g0iiefli  tnuffic  :  £ren  iknt  ^vnudd  n>t  e«iwfe  fgr*- 
tiouiar  ImrgMUB  miA  oaanjr  iailjyidwfe,  wl»  ^fiji 
partioMlar  annetgr  abont  their  cel^iMM.  it  —mU 
iMPt  ^Mdiide  more  iduofcle  niabii«  fir  to  ^rma^ 
iMiic;  i^  %  the  onqiraiVBmente  ;of  art»  \m  onU 
he  fmjppiied  Tvsfch  4heni  at  a  maitketahle  >in€^  U. 
appears  oathisr  too  tnvcb  iio  exjMct,  ithat  tihe  ttfttlcr 
abwld  be  aettfed  upon  aft  Mwn^itiaD,  that  tibne 
Mffins^  bafale  ito  «o  io^eGkion,  jshould  i>e  idssijn 
df  tbeiesaot^qpmlitgr  whkfa  thase atfdirvits  dosenhe. 
Ue  pacidi  lias  a  xi^rt;  to  (gnai^d  itself' agauiat  rthis 
mgr  ef  ittcieasedieB{ienoe«*«iagaanfltihe  auMtto^ 
tf  vther  imetds,  .and  the  cnse  of  other rdji^mistt),  mmk 
«ajp|iMmg,.«hat  thenqpfeicaflbicf  soUtdjiOBnww 
finder  entitled  ^to  4ie  rewived  (on  lihe  same  Aotii^ 
aatlhe<oofiin  of  oak* 

ISietstekeiof  «hds  ipaniah  is,  Jikesidae,ikoiie  fliMWilp 
canndnMl     niitoiifeed  in*  most  orowded  paii  m£ 
thn  toWD'-*<mth  a  dense  yopidttkbn  fcoth  of  ihe 
limg  4tiid  the  dead ;  Inflh   jMpufaidcns  irsfailr 

increasing^. 
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PI722ABP  aOli 

decency  and  tonvfeiifencis  wiB  petfuiu     Hwe  fe  a  ^ — 

etyiag  demMd  ftw  Mom  lepuklHiit  ^aee,  Hfith  i^i^^^ }*•**• 
gMrt  diBculty  0f  ^btttnoig  it.    id  Mdi  n  ^ri^  4U.jir<«ri#ai. 

a£tBal]$ect  for  wok  tfKpetiwiMtf  fer'^ch  it  muM 
fas  «k00ined,  ^even  Isy  thmt  ^Mto  JiMisr^FM  fhe 
tf^rdeno^  ttMt  lg»r<m^ly)  >ibr  the  irm  mie  »df  «hii 
^pMMioii,  %wd  ^ivvthout  ziditkg^  us  most  petMm^  f 
tfa»k>  i«i9iddd)isa)ir^%lBdeniioei«4^ 

lie  iwkm^eiMMae  <>n  •OK  «id^ 
iPci^f^TMwl  fiwwrtiiiilnugt  fwKyuwg  his  ^rtqpte 
ll[rir\«5t  of  profit,  iiili  k  w  ataertaMed  4^  ^experik 
ivfbirti^  lUade  is  iplaoes  iiv^^ 
w^etberit  cm  4te  aahdtled  te  'otfattr^  irbwe  it «% 
4M;ttrb  «he  flnr  »iite  ef  a  pubfie,  m  mntimit^  wti  % 
liifl»dpei8ewttom*^MNi|yOiiu^ 
«p9li  tiie  dtmMn  <i>f  vuck  «i  idtemicttoe,  4f  prn^ 
posed*  Vfae  attempt  to  ibwe  tdiiB  BWetQs  4m 
certainly,  produced  public  uneasinesses^  v/^6dk 
ongkit  to  be  imeertsed  l^ith  indtflgence^  and  kas, 
genefsted  oppositidnB,  which  ba^e  a  ^Ift  %o  4i^ 
fiMlly  diwurmed,  if  to  be  disarmed  ^at  all.  Let  «9c«. 
|mrieBde«bew,  (and  not  many  yeais^expevienoe  wlH 
te^re^uired  to  shew  what  Teidly  eKists),  that  the-ap^ 
j^pehenKians  eiitertained,  are  eitlertained  ^without 
ibttndation.  ^if  that  cun  be  shewn,  it  is  to  be^hopeA, 
4tnt  the  panishes  th^nselves  will  do  their  duty, 
Aftd  if  they  do  not,  the  Courts  must  toidea^roiir  to 
do  ^leiTS.  At  present,  the  fiubject  requires  fastis 
^Mbakion,  befove  such  a  dbuinoiin  be  enforced:  dt 
Im  bfertdng  gsound  for  ^  noirel  putpode,  in  a^soil 
not  yet  i^uficiently  enplortd'  to  -foe  dcnown,  ihow  far 
it  is  4t<pU>fit}  WKl4he>GDart  MlMstMe,  m&  l^mr 

much 
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GiLBBRTtf.     much  more,  and  more  authentically,  before  It  caii 
^"fittER.*^  decree    present   notions,  and  existing    practice, 

. founded  upon  such  notions,  to  be  overthrown. 

**^^^|i8so.      The  sum  charged,  or  proposed  to  be  charged,  is 
4tk  Miof  i«ai.  ten  pounds  extra ;  ani  I  observe,  what  adds  to  the 

authority  of  the  measure,  that  8U  Georg^Sj  Hamwer 
Square,  a  pai  ish  peculiarly  well  governed,  has  pro^ 
posed  to  adopt  the  same.  It  is  possible,  that  if  it 
h^d  belonged  to  me,  to  fix  the  measure  in  the  first 
instance,  I  might  have  rated  it  somewhat  lower. 
I  observe,  that  St  Saviaur^s,  S(mtkwark,which  states 
similar  circumstances  of  necessity,  arising  from 
their  population,  and  the  extent  of  their  burial 
grounds,  fixes  it  at  five  pounds ;  and  St.  George^ Sf 
Middlesex,  £6  9  s.  6d.,  stating,  likewise,  the  same 
necessities.  However,  I  shall  not  disturb  what  the 
parish  has  done,  upon  a  deliberate  consideration  of 
all  local  circumstances,  some  of  which  may  hav«^ 
escaped  me,  until  the  result  of  more  experience  is 
seen. 

I  hesitate  more  upon  the  expressed  condition, 
that  the  graves  for  the  coffins  shall  be  fifteen  feet 
deep ;  I  doubt  not  a  little,  both  upon  the  justice 
and  the  prudence  of  this.  If  the  parish  accepts  what 
it  considers  as  a  fair  compensation  for  the  longer 
occupancy  of  the  ground,  it  should  rather  seem, 
that  the  coffin  is  entitled  to  be  received  into  this 
same  ground.  «^  The  condition  will  occasion  addi- 
tional expence  —  may  produce  occasional  difficul- 
ties, from  obstructions— may  lead  to  the  irruption 
of  water,  and  so  affect  other  interments  \  and  what 
weighs  not  lightly,  it  will  put  this  question  of 
durabili^  too  mu^h  into  the  htods  of  the  other 
party,  for  th^e  toffins  buried  at  such  a  depth,  ^ 

remain 
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remain  out  of  sight,  and  out  of  attention — the 
parish  will  have  no  means  of  observing  the  period 
of  decay.    But  the  persons  who  have  an  interest         .    '    ■■ 
in  the  future  reception  of  thejse  coffins,  will  be  pro-  I^jn^}  ^^ao* 
vided  with  means  of  observation  upon  the  com-  *^-^<^'i82i- 
parative  durability ;  and  if  the  question  should  be 
revived,  it  will  come  on  their  side,  with  all  the 
advantage  of  the  evidence  of  experience  to  be 
produced  by  them  alone. —  I  wish  this  matter  to  be 
reconsidered;   when    I   understand,   that  it  has 
undergone  a  reconsideration  —  I  shall  be  prepared 
to  sign  the  table. 


On  1 8th  Ma^y  the  table  of  fees  as  proposed  was 
signed,  that  condition  being  omitted. 


BURN  V.  FARRAR, 

FALSELY    CALLED    FARRAR* 


'J^HJS  was  a  case  .of  nullity  of  marriage,  insti-  oath  June  isig- 
tuted  on  the  part  of  the  wife,  with  reference  to  Nuiiity  ofmar- 
the  circumstances  of  the  marriage,  as  celebrated  in  l^^]^^^ 
France,  by  the  Chaplain  of  the  British  forces,  under  ^^;*^.* 
the  Duke  of  Wellington,  and  not  in  conformity  to  tween  English 

111  1  /»!.       TT  subjects,  ccle- 

tne  law  of  France,  as  pleaded  and  set  lortn.    Upon  brated  by  rhe 
admissic^  of  the  libel  in  pcenam,  no  appearance  ^riYiJTforcesf 
having  been  given  for  the  husband.  Dr.  Swabey  ^JjJ^J^^X 
described  the  nature  of  the  case,  as  above  stated,  countfy.  Libei 

'  '    admitted:  Iriii- 

observing,  that  it  would  be,  when  proved,  a  legal  dpai  questwo 
ground  of  nullity  ;  as  marriage,  like  all  other  con- 
tracts, should  be  celebrated  according  to  the  fcx 
loci. 


VOL.  11. 
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BI7KN  V.  Judgment. 

'''*'^'V         Sir  »7/fiaw  5cotf.  —  I  ahall  admit  this  libd  to 


30th  Jiine  1819.  proof,  without  deciding  at  present  on  the  effect 

which  it  may  have  if  proved ;  but  merdy  to  assist 
the  party  proceeding,  in  procuring,  if  possible,  as 
answer  to  it  from  the  opposite  party.  I  have  received 
several  letters  addi^essed  to  me  by  EngUsh  Clergy- 
men^ and  others,  in  foreign  countries,  relative  to 
marriages  of  this  kind,  which  letters  I  have  felt  it 
to  be  my  duty  not  to  answer ;  as  it  certainly  is  no 
part  of  my  public  duty,  to  answer  private  inquiries 
upon  questions,  which  may  come  judicially  before 
me.  Some  of  the  marriages,  which  gave  occa- 
sion to  those  letters,  have  been  contracted  under 
circumstances  similar  to  the  present  \  and  it  will 
be  too  much  to  expect,  that  I  should  instantly  give 
a  judgment  upon  such  questions,  in  an  undefended 
suit,  and  in  which  I  can  hear  no  argument  in 
support  of  the  validity  of  the  marriage. 

It  appears,  that  the  husband  here  was  an  officer 
of  the  army  of  occupation ;  and  it  may,  therefore, 
very  well  be  doubted,  whether  he  was  at  all  sub- 
ject to  the  French  law,  as  pleaded  in  the  libel.  I 
shall  give  no  decided  opinion  on  that  point  at  pre- 
sent ;  but  I  shall  admit  the  libel,  in  order  that  the 
party  may  be  the  better  enabled  to  obtain  an  ap- 
pearance, and  bring  the  cause  to  a  regular  decision 
upon  proper  argument. 

No  further  proceedings  have  taken  place. 


mar- 
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RUDING  V.  SMITH, 

^  

FALSELY  CALLING    HERSELF  RUDING. 

^HIS  was  a  case  of  nullity  of  marriage,  brought  laJn/y  ^ 

by  the  hu^and,  to  set  aside  a  marriage  cele-  Va^m}^^^' 
brated  in  a  room  in  a  private  house,  between  the  ^^uify  ^f 
parties,  being  British  subjects,  at  the  Cape  qfGood  [jj^"^^ 
Hope,  on  the  92d  October  1796,  by  the  Chaplain  ffoiumd,  as  ngc 
of  the  English  forces,  by  virtue  of  a  licence  or  per-  thereto,  widi 
missicMi  from  General  Sir  James  Craig^  the  com-  ^^^^l  ceie- 
mander  of  the  British  forces  at  the  said  colony.      |^'JIJJ^*^'J^^s 
The  libel  pleaded  the   surrender  of  the  Cape  «  *«  ^«.  ^ 

the  chaplain  of 

to  the  British  forces  in  1795,  and  the  terms  of  the  ^rt<i*A 
capitulajtion,  ''  that  the  inhabitants  of  the  Cape  o^'^pyinVt^t 
**  should  preserve  their  prerogatives,  and  the  ex*  ^^^^^^ 
"  ercise  of  public  worship,  which  they  at  present  Li*»«[n«  «*- 
"  enjoy : "    and    that  the  laws    of  the  United 
Provinces,  which  were  in  force  at  that  time,  had 
aever  been    repealed   or  altered.      It  then  set 
forth  the  law  of  Holland  *  respecting  marriage, 

and 


*  The  fourth  article  of  the  libel  pleaded^  *'  that  in  and  by  ^e 
kw8  of  the  United  States  prevailing  in  the  said  settlement  or 
colony,  every  marriage  between  persons  who  were  respectively 
of  the  religion  esUiblished  by  law  within  the  said  settlement  or 
colony^  must  be  celebrated  in  the  parochial  church  of  the  pdnsh 
"  in  which  one  of  the  said  persons  resided,  by  the  priest  or  minis- 
**  ter  thereof,  otherwise  the  same  would  be  void  and  of  no  eflfect : 
*•  Tliat  in  and  by  the  said  Jaws,  every  marriage  between  persons 
•*  both  or  dither  of  whom  were  dissenters  from  the  religion 
<<  established  by  law  within  the  said  settlement  or  colony,  must 
«  be  so  solemnized  or  contracted  before  a  magistrate  at  his 
<<  ordinary  place  of  session,  otherwise  the  same  would  be  void 
'«  aud  of  no  effect ;  and  the  party  proponent  doth  further 
«'  allege  and  propound,  that  in  and  by  the  said  laws  no  legal 
"  and  valid  marriage  could  be  bad  or  solemnized  within  the 

^  ■  2  '         **  Aftid 
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^smitb."'    ^"^  alleged.  That  between  persons  both,  or  either 

*— ^  of  them,  dissenting  from  the  religion  established 

isJ^  \is2u  ^y  '^^»  marriage  must  be  solemnized  or  contracted 
\AMgutt)        before  a  magistrate,  or  othei*wise  the  same  would 

be  null  and  of  no  effect ;  and  that  no  exception 
was  allowed  for  persons  being  strangers  or  foreign- 
ers. It  then  pleaded  the  prindpal  circumstances 
in  the  situation  of  these  parties,  *^  that  the  wife  was 
bom  at  Fort  Scant  George,  in  Indian  in  November 
1711  y  and  Mr.  Ruding  in  1774,  in  England:  that 

*  they  were  resident  at  the  Cape  in  September  and 

*  October  1796  ;"  and  prayed,  that  the  marriage 


'*  said  settlement  or  colony,  either  between  persons  who  were 
*'  respectively  of  the  religion  by  Ibw  established,  or  both  or 
"  either  of  whom  were  dissenters  from  the  same,  without  due 
publication  of  banns  three  several  times,  or  without  a  licence 
or  dispensation  from  the  same,  granted  by  the  supreme  au^ 
thority  of  the  States,  in  whom  the  power  of  granting  such 
licence  or  dispensation  was  exclusively  vested,  and  that  such 
licence  or  dispensation  was  never  granted  by  the  «ud  supreme 
authority,  for  more  than  one  or  two  of  the  said  necessary 
publications  of  banns :  That  in  and  by  the  said  laws,  no  ««■ 
under  the  age  of  tfiirty  years  could  lawfull/  contract  marriage 
without  the  consent  of  his  parent  or  parents,  if  living,  first  bad 
*<  and  obtained,  or  if  dead,  of  his  guardian  or  guardians  lawfully 
appointed ;  and  that  no  woman  under  the  age  of  twenty-fae 
years,  could  lawfully  contract  marriage  without  the  consent 
of  her  parent  or  parents  if  living,  or  if  dead,  of  her  guardian 
**  or  guardians  lawfully  appointed  ;  and  that  all  marriages,  where 
**  the  man  was  under  the  age  of  thirty  years,  or  the  womaa 
*^  under  the  age  of  twenty-five  years,  had  and  solemnised  with- 
'*  out  the  consent  of  the  parents  or  parent,  if  living,  or  if  deadi 
*'  of  the  guardian  or  guardians  lawfully  appointed  of  the  party 
*'  so  under  the  age  of  thirty  or  twenty-five  years,  were  abio- 
**  lutely  null  and  void  to  all  intents  and  purposes  in  law  what- 
f*'  soever ;  and  that  no  difference  or  exemption  whatever  was 
**  made  or  allowed  for  or  on  account  of  any  person  or  persons 
whatever,  being  foreigners,  or  in  itinere,  or  otherwise ;  but 
the  same  were  binding  upon  all  persons  whatever,  desirous 
of  contracting  matrimony  within  the  said  colony/' 

being 
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being  had  in  a  private  house,  not  in  the  parochial    Rudino  v. 
church,  without  banns  or  licence,  and  without  con-      smuh. 
sent  of  parents  as  required  by  the  law  of  Holland^  i3/tt%^  1 
might  be  pronounced  to  be  null  and  invalid.  ?!i^J  *^*' 

The  admission  of  the  libel  was  opposed  by  Dr. 
Jermer  and  Dr.  PhiUimore — who  submitted,  that 
though  the  principle  of  kx  loci^  which  was 
assumed  in  the  libel,  might  be  very  just,  as  an 
affirmative  position  ;  it  would  not  follow,  that  the 
converse  of  that  "proposition  was  true,  that  no 
marriage  contracted  in  a  foreign  country  could 
be  good,  unless  it  was  solemnized  according  to 
the  law  of  the  place  :  That  the  general  principle 
coidd  not  apply  to  persons  being  at  the  Cape^  as 
British  subjects,  under  the  protection  of  the  British 
forces,  then  in  possession  of  the  settlement,  by 
virtue  of  the  recent  surrender ;  that  such  persons 
must  be  supposed  to  contract  with  reference  to  the 
law  of  their  own  country,  according  to  the  distinc- 
tion maintained  even  by  Huber^,  and  admitted  by 
Lord  Mansfield  in  the  case  of  Robinson  v.  Bland^i 
that  marriage  is  to  be  considered  not  so  much 
with  respect  to  the  locus  contractus,  as  of  the  place 
where  it  is  to  be  exercised.  That  the  terms  of 
the  capitulation  might  preserve  to  the  inhabitants 
the  enjoyment  of  their  former  laws,  but  it  would 
be  unreasonable  to  impose  them  as  paramount  au- 
thority on  ail  English  subjects,  who  might  be  with 
the  British  army  in*  the  condition  of  conquerors ; 
that  in  Gibr altar j  in  the  East  Indies,  and  in  other 
places,  the  exercise  of  particular  /religions  is  re- 
served to  inhabitants' ;  yet  the  marriages  of  English 

*  Pnelectiones  Juris  Ctvilis. — ^De  Conflictu  Legum^  1. 1.  tit.  3. 
§10. 

t  2  Burrows,  1077. 

B  B  3  subjects 
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R0Diif«r;    subjects  in  those  places,  under  the  English  lairs, 
^''"''      had  never  been  disputed. 
13/u^-i  In  support  of  the  Uhe\,— Dr.  Lushington  and 

\AiX)T)T.  Dodson  contended,— That  it  had  been  esta. 

bUshed  by  the  highest  authority,  that,  in  conquered 
countries,  the  laws  remained  in  force,  till  altered  by 
competent  authority.*    That  the  authority  cf  tiie 
laws,  so  continued,  was  binding  on  all  persons ;  and 
there  was  no  distinction,  as  to  contracts  between 
natives,  and  strangers,  except  as  to  property  situated 
in  another  country,  t    That  it  had  been  laid  down 
in  this  Court,  in  the  recent  case  of  Dabrymfk  v. 
DalrympkX,  that  all  persons  contracting  marri^ 
are  bound  to  celebrate  such  marriage  according  to 
the  kx  loci :  It  had  been  so  held  in  older  cases,  in 
Compton  V.  Bearcrqft%,  and  in  IlderPm  v.  Bder- 
/on  II ;  and  the  distinction  now  contended  for,  as  to 
persons  in  the  character  of  conquerors,  could  not 
be  maintained.    In  Bum  v.  Farrar  ♦•,  which  was 
a  case  of  British  subjects  married  in  France  by 
licence,  and  permission  of  the  Duke  of  Wellingtm 
the  Court  admitted  the  libel ;  but  intimated,  that  it 
was  a  question  of  moment,  in  which  It  was  not  dis- 
posed to  proceed  further  in  the  absence  of  the  hus- 
band, who  was  said  to  be  gone  to  South  America. 
If  that  marriage  could  be  held  good,  it  must  be 
owing  to  the  particular  situation  of  the  Bri6A 
armies  in  France  :  There  was  no  conquest,  and  no 

*  Cotoifi's  case,  7.  Coke*8  Rep.  17,  18. 

t  Campbell  V.  HaU,  1/Cowper.  208.  On  that  subject,  «e 
also  2.  P.  Wms.  75.  and  the  exception  therein  stated,  *•  unle» 
"  it  be  contrary  to  the  Law  of  England,  or  malum  w  «^  ^ 
**  an  o»ii/^eci  case.*'  And  the  very  able  argument  of  Mr.Aoi«» 
upon  it' in  the  case  of  Governor  Ptcioit,  St,  Tr.  vol.30,  p. 833 

et  seq. 
\  Vid.supra^  p.  54.  §  Deleg.  1769. 

II  2.  H.  Bl.  Rep.  145.  **  Vid.  ante,  p.  369.  , 

natural 
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natural  communication  with  the  civil  authorities,    Rudinop. 
nor  opportunity  of  resorting  to  the  tribunals  o^  the      ^*"™' 


country.  In  this  instance^  such  a  plea  could  not  is  Juiy  1 
be  advanced,  as  the  laws  had  been  recognized  j  ?^i^j  *"' 
2eid  there  was  a  speciaT  provision  in  those  laws  for 
the  case  of  strangers,  and  dissenters  from  the  re- 
ligioti  of  the  place^  by  which  the  celebration  of 
this  mftrriage  might  have  been  had  as  easily,  as 
by  the  mode  which  had  been  adopted.  The 
principle  of  resorting  to  English  law  would  carry 
with  it  a  great  inconvenience,  as  the  law  so  im- 
ported, would  be,  not  the  present  law  of  England^ 
but  such  as  had  been  in  force  seventy  years  ago. 
The  case  of  British  subjects  in  Indid  was  peculiar 
and  sui  generis;  as  they  were  exempted  from  the  law 
'  of  the  country,  and  lived  as  persons  in  factories, 
under  the  faith  of  treaties,  and  the  provisions  of 
sundry  charters  and  acts  of  parliament-  In 
the  case  of  MiddJeton  v.  Janverin  *,  a  marriage 
solemnized  in  FlanderSj  but  not  according  to  the 
lex  hciy  had  been  set  aside  ;  and  it  was  submitted 
on  those  authorities,  that  this  marriage,  being  had 
without  publication  of  banns,  and  without  a  licence 
from  any  competent  authority,  or  according  to  the 
laws  ofHoHandf  was  null  and  void. 

In  reply — Dr.  Jermer  and  Dr.PhilUmore^The  pro- 
position advanced  on  the  other  side,  would  amount 
to  this,  that  officers  serving  in  the  British  forces,  at 
the  surrender  of  the  Cape^wovld  be  instantly  subject 
to  the  laws  of  the  conquered  country,  in  all 
cases,  and  in  all  transactions,  even  between  them- 
selves^ —  which  would  be  a  manifest  absurdity. 
That  the  general  principle  of  the  lea:  loci  could  not 


••i** 


*  Vid.  post,  p.  437. 
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RuDiNGP.     be  applied  universally  as  a  negative  proposition. 
SMfTH.      j^  necessfarily  contained  in  it  many  qualifications 


13  jwfy  1        and  exceptions,  as  with  respect  to  \Polygartiy,  and 
u^^}^^'  other  customs,  which  could  not  be  reconciled  to  the 

laws  and  the  religion  of  this  Country.    The  present 
case  also,  necessarily  formed  another  exception. 
The  authority  of  the  decision  in  Campbell  v.  Hall 
referred  to  persons  settling  in  a  foreign  colony, 
and  was  not  applicable  to  the  question  before  the 
Court.    Military  persons,  and  others  accompanying 
the  militaiy  occupation,  are  to  be  considered  in  a 
different  point  of  view ;  with  respect  to  such  persons 
Voety*  and  Hubert  admit  the  distinction,  that  they 
must   be    understood   to  contract   according  to 
the  laws  of  their  own  country ;  as  an  exception 
founded  on  the  nature    of  their   situation.      In 
Compton  v.  Bearcrqfl,  the  question  did  not  turn 
on   the  validity  of  the   marriage  by  the  law  of 
Scotland,   because   nothing    appeared  respecting 
that  law ;  the  libel  pleaded  only  the  marriage  act, 
and  the  nullity  of  the  marriage  as  alleged,  contracted 
by  persons  going  to  Scotland  to  celebrate  a  mar- 
riage  there,  -  in  evasion  of  the  law  of  their  own 
country.     The  Court  held,  that  the  marriage  act, 
in  its  terms,  did  not  apply  to  Scotiand,  and  could 
not  be  extended  on  the  principle  of  evasion.    On 
that  ground  It  did  not  sustain  the  libel ;  but  gave 
no  opinion  on  the  effect  of  the  law  of  Scotland  on 
that  marriage,  as  that  question  had  not  been  raised 
in  the  pleadings,  t  In  Dabrymple  v.  Dabymple,  the 

parties 

*  In  Dig.  Ub.  23.  ut.  2. 

t  It  appears  from    the  argunoent   in  Compian  v.  Bearcrcflf 

'  that,  soon  after  theMarriageAct,  many  instances  had  oocunedof 

persons  going  into  Scoilandf  to  evade  the  restrictions  of  that  Act. 

The  cases  of  Bedford  v.  Varnftft  1762,  before  Lord  NorthmgUmf 

and 
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parties  were  inhabitants  of  the  country,  and  one  a     rudimg  v. 
native  inhabitant     If  Mr.  Rudmg  had  married  a       ^*'""' 
JDuteh  lady,  it  might,  perhaps,  have  imposed  on  13  jufy  •\ 
him  an  obligation  to  conform,  in  such  marriage,  to  i^iji^j  **** 
the  laws  of  the  settlement ;  and  a  departure  from 
them  might  have  been  fatal.     In  MiddleUm  v. 
Janveririj  the  marriage  was  designed  to  be  according 
to  the  law  o£  Austrian  Flanders^  without  any  inten- 
tion to  adhere  to  the  British  law. 

Cqubt. — Could  it  be  laid  down  conversely,  that 
all  marriages  abroad  according  to  the  British  law, 
would  be  good  ? 

Dr.  Jermer. — I  wiU  not  undertake  to  offer  an 
opinion  on  that  pointy  as  I  do  not  feel  myself 
called  upon  to  maintain  that  proposition;  at 
present,  it  may  be  sufficient  to  say,  that  there  are 
no  cases  which  establish  the  contrary :  The  present 
case  rests  on  special  grounds ;  -—  the  impossibility 
of  subjecting  all  individuals,  accompanying  a  con- 
quering army,  to  the  laws  of  the  conquered  country. 
Among  other  requisites  of  the  Dutch  law,  is  the  con- 
sent of  parents,  which  must,  in  almost  all  such  mar- 
riages, be  impossible  to  be  obtained,  as  it  was  pecu- 
liarly in  the  present  instance,  from  the  circum- 
stances of  the  case. 


and  Brook  v.  Olwer  at  the  Rolls,  before  SirThomas  darkey  1759, 
were  mentioned,  being  cases  of  bequests,  dependent  on  the  validity 
of  such  marriage,  in  which  it  had  been  contended,  <Aat  the  marriage 
wattwivaUd;  but  the  objection  was  over-ruled,  and  the  points  in 
those  cases  adjudged  accordingly.  —  It  was  said  also,  that  Lord 
Northington  must  have  been  well  acquainted  with  the  spirit  and  in- 
tention of  that  act,  as  he  had  been  much  concerned  in  procuring  it. 
The  notion  of  impeaching  those  marriages,  on  the  ground 
of  evasion  stated  in  the  libel,  is  there  supposed  to  have  proceeded 
from  the  observations  of  Lord  Mansfield,  in  Robimon  v.  Bland^ 
as  to  the  exception  that  might  be  admitted  in  such  cases  on  that 
principle,  as  suggested  by  Huber, 

JUDG- 
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RuDiMo  V.  Judgment. 

Smith. 


Ijord  StoweU.^ — ^This  is  a  suit  brought  by 
13  juiy  -)  Walter  Rudingy  Esq.  against  Jemima  Claudia  Smith, 
?!#i?i<  J  "'*'  for  the  purpose  of  praying  this  Court  to  pronounce 

null  and  void  his  marriage  had  with  that  lady 
under  the  following  circumstances :«— She  was. 
bom  QtFortSt.Oeorgetin  the  East  Indies^  in  the 
month  of  Nofv.  1777*  His  birth  took  place  at 
Kineton,  in  the  county  of  Warwick^  on  the  13th 
day  of  May  1774.  In  September  1796,  she  was  at 
the  Qqfe  qfGood  Hope  ;  the  Cape  had  surrendered 
a  year  before :  For  what  purpose  she  came  thither^ 
or  how  long  she  meant  to  remain,  does  not  appear. 
At  the  same  time  MuRuding  came  thither  also,  in 
his  way  to  the  East  Indies^  being  at  that  time  a 
captain  in  the  ISth  Regiment  of  Foot.  On  the  23d 
oi  October  1796,  they  were  married  by  the  chaplain 
of  the  British  garrison,  under  the  authority  of  a 
licence  granted  by  General  Craig^  the  commander 
in  chief  of  the  British  forces  in  that  Country. 
When  the  marriage  was  performed,  Mr.  Ruding  was 
of  full  age ;  but  the  lady  was  under  the  age  of 
nineteen.  The  consent  of  parents  or  guardians, 
required  by  the  Dutch  law  then  generally  prevailing 
at  the  Cape^  was  not  obtained,  as  regarded  either  of 
the  contracting  parties.  Her  father  had  died  some 
years  before,  and  her  mother  had  married  a  second 
husband ;  and  no  appointment  of  guardians  had 
taken  place.  It  is  contended  by  the  husband,  that 
by  the  Dutch  law  at  that  time  in  force  at  the  Cape^ 

*  On  14th  ofjuly.  Sir  IVm.  Scott  was  created  a  Peer  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  by  the  title  of 
BaroQ  StoweU,  and  on  14th  of  Augutt  resigned  the  chai^  of  the 
Consistory  Court.  He  was  succeeded  by  Sir  Christopher 
RQbins{m,  LL.D.  His  Majesty's  Advocate  Genera). 

this 
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this  marriage  was  null  and  void:  and  on  that    hudinov. 
ground  he  seeks  the  aid  of  this  Court,  to  pro- 


nounce a  sentence  declaratory  of  its  nullity.  13  Jiify  i 

The  case  of  facts  which  I  have  stated,  and  the  u^^y^^* 
Dutch  law  under  which,  if  applied  to  these  facts, 
the  marriage  is  to  be  invalidated,  are  pleaded  in  the 
libel ;  and  I  think  that  there  is  little  doubt,  that  the 
Dutch  law,  with  respect  to  persons  to  whom  It  really 
applies,  is  fairly  represented,  and  would  be  so  proved, 
if  the  libel  was  admitted.     As  little  doubt  is  there, 
that  the  facts  of  the  case  would  be  established  by 
clear  proof;  but  the  real  question  is,  whether  the 
Dutch  law,  so  pleaded,  ought  to  govern  entirely  and 
exclusively,  this  case  of  fact  applying  to  these  in- 
dividuals ?  For  if  it  ought  not,  the  libel,  which 
rests  the  case  upon  it,  ought  not  to  be  admitted. 

In  order  to  maintain  that  the  Dutch  law  ought  to 
govern  the  case,  the  party  pleads,  first  an  article  in 
the  capitulation,  under  which  the  Dutch  colony  was 
surrendered  to  the  British  arms.     That  stipulation 
covenants,  that  the  inhabitants  shall  preserve  the 
prerogatives  which  they  enjoy  at  present.      The 
meaning  of  this  article,  be  it  what  it  may,  for  the 
term  used  "  prerogatives  "  is  sufficiently  indefinite 
and  obscure,  can  never  be  extended  to  the  British 
Conquerors,  ex   vi  terminorum.     They  are    the 
Grantors,  not  the  Grantees.   They  were  not  in  the 
enjoyment  of  any  prerogatives  whatever  under  the 
Dutch  law ;  they  had  nothing  under  it  which  they 
could  wish  to  preserve.     It  is  impossible  that  the 
Dutch  could  intend  to  stipulate  for  them.     It  has, 
therefore,  I  think,  been  nearly  admitted,  that  as  to 
the  British  Conquerors,  this  article  has  no  intelli- 
gible application ;  consequently,  if  the  Dutch  law 
binds  them,  it  must  be  by  some  other  obligation, 
by  which,  independent  of  this  article  of  capitulation, 

the 
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RuDiNo  0.    the  Dutch  law  imposes  itself  upon  them.    In  order 

^'"'^°'      to  bring  it  a  little  nearer,  after  pleading  in  the  foK 

13  •^•^  I    .    lowing  articles  what  the  Dutch  law  of  njarfiage  is^  it  is 

Va^!^)^^'  statedalso,  "that  that  law  binds  all  persons  whatever 

"  mtldn  the  colony j  foreigners  as  well  as  natives,  for 
"  that  their  laws  say  so,  and  that  their  learned  lawyers 
"  will  support  that  doctrine,  and  that  their  Courts 
"  will  enforce  it."  Now,  if  that  be  true,  that  the  law 
binds  the  British  conqueror  immediately  upon  the 
capitulation,  (there  being  no  express  covenant  to 
that  effect)  it  must  be  either  from  some  known  rule 
of  the  Law  of  Nations,  which  subjects  the  con- 
querors to  the  laws  of  the  conquered,  or  from  some 
peculiar  principle  of  the  law  of  England,  which 
imposes  such  an  obligation  upon  the  British  con- 
querors of  the  possessions  of  the  enemy;  for 
clearly  the  Duteh  law,  taken  by  itself^  cannot 
direcUy,  and  by  its  own  force,  bind  them.  Dutch 
authority  could  not  impose  it,  for  Duich  authority 
had  ceased ;  and  a  Dutch  Court,  taking  upon  Itself 
to  force  this  law  upon  British  parties  only,  and 
in  transactions  purely  British,  might  be  thought  to 
put  forward  no  very  just  or  moderate  pretension ; 
unless  some  authority,  superior  to  It,  had  imparted 
to  It  a  force,  which  It  did  not  itself  directly  possess. 
Such  an  authority,  if  it  exists  at  all,  must  be 
found  either  in  the  Law  of  Nations,  or  in  the 
British  law,  for  no  other  authority  could  give  it. 
I  am  not  aware  that  any  such  principle  or  practice 
exists  in  the  general  law  of  Nations.  It  sometimes 
happens,  that  the  conquered  are  left  in  possession 
of  their  own  laws  —  more  frequently  the  laws  of 
the  conquerors  are  imposed  upon  them ;  and  some- 
rimes  the  conquerors,  if  they  settle  in  the  country, 
are  content  to  adopt  for  their  own  use  such  part 
of  the  laws,  prevailing  before  the  conquest,  as  they 

may 
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may  find  convenient,   under  the  change  of  au-     rudinoo. 
thority,  to  retain.     I  presume,  that  there  is  no  legal       ^'''^''' 
difference  between  a  conquered  country  and  a  con-  13  ju^-i 
quered  colony  in  this  respect,  as  far  as  general  law  uu^y^^^' 
is  concerned ;  and  I  am  yet  to  seek  for  any  prin- 
ciple, derivable  from  that  law,  which  bows  the  con- 
querors of  a  country  to  the  legal  institutions  of  the 
conquered.   Such  a  principle  may  be  attended  with 
most  severe  inconvenience  in  its  operation.     The 
laws  maybe  harsh  and  oppressive  in  the  extreme ; 
may  contain  institutions  abhorrent  to  all  the  feelings, 
and  opinions,  and  habits  of  the  conquerors :  at  any 
rate  they  can  be  but  imperfectly  understood ;  and 
that  they  should  all  of  them  instantaneously  attach, 
and  continue  obligatory  upon  them,  'till  their  own 
Government  had  time  to  learn  them,  and  select 
and  correct  them,  is  a  proposition  which,  I  think, 
a  professor  of  general  law  would  be  inclined  to 
consider  cautiously,  before  it  could  be  unreservedly 
admitted. 

.  But  it  is  argued  to  be  the  doctrine  of  the  law  of 
England;  if  so,  it  is  not  the  less  hard,  as  the 
municipal  code  of  our  country  is  generally  ad- 
mitted to  be  more  liberal,  and  more  indulgent,  than 
the  codes  of  most  other  countries.  It  would 
be  a  most  bitter  fruit  of  the  victories  of  its  sub- 
jects, if  they  were  bound  to  adopt  the  jealous  and 
oppressive  systems  of  all  the  countries,  which  they 
subdued,  and  to  groan  under  all  the  tyranny  *,  civil 
and  ecclesiastical,  of  those  systems,  till  their  own 
government,  occupied  by  the  pressure  of  existing 
hostilities,  had  time  to  look  about,  to  collect  in- 


*  See  on  this  point  the  argunient  in  the  case  of  Governor 
Picton,  St.Tr.  vol.30,  p.  833  et  seq.,  and  note. supra,  p. 374. 
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f(»ination,  and  to  prescribe  rules  of  conduct  more 
congenial  to  their  original  habits.  To  learn  what 
the  laws  of  a  country  are,  is  not  the  work  of  a 
day,  even  in  pacific  times,  and  to  persons  ac- 
customed to  legal  inquiries;  and  to  construct  a 
code^  fit  for  such  a  new  and  mixed  situation  of 
persons  and  things,  demands,  not  without  reason^ 
a  very  serious  tempus  deliberandi ;  and  conquerors 
are,  certainly,  not  the  last  men,  who  are  en- 
titled to  the  protection  of  their  country  under  aew 
grievances. 

I  am  perfectly  aware,  that  it  is  laid  down  generally, 
in  the  authorities  referred  to  *,  "  that  the  laws  of  a 
conquered  country  remain^  till  altered  by  the  new 
authority.*'  I  have  to  observe,  first,  tliat  the  word 
remain  has,  e:p  vi  termini^  sl  reference  to  its  obliga- 
tion upon  those,  in  whose  usage  it  already  existed, 
and  not  to  those  who  are  entire  strangers  to  it,  in 
the  whole  of  their  preceding  intercourse  with  each 
other.  Even  with  respect  to  the  ancient  ijihabit^ 
ants,  no  small  portion  of  the  ancient  law  is  un- 
avoidably superseded,  by  the  revolution  of  govern- 
ment that  has  taken  place,  llie  allegiance  of  the 
subjects,  and  all  the  law  that  relates  to  it — the 
administration  of  thd  law  in  the  Sovereign,  and 
appellate  jurisdictions —and  all  the  laws  connected 
with  the  exercise  of  the  sovereign  authority — 
must  undergo  alterations  adapted  to  the  change. 
This  very  libel  furnishes  instances  of  this  sort. 
In  the  third  article  it  is  stated,  "  that  dispensa- 
« tions  from  the  publication  <rf  baiins  must  be  had 
«  fromthe  authority  of  the  States  of  Holland.'' Th^t, 


*  Calvin s  case,  7.  Coke's, Report*  ;  and  Hall  and  CampbeU, 
Qnoper,  p.  208. 
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the  existence  of  the  war,  and  the  extinction  or 
suspension  of  the  sovereignty  of  that  nation.  But,  la^rwy  ^^ 
secondly,  though  the  old  laws  are  to  remain,  it  is  i!^ti^j 
surely  a  sufficient  application  of  such  terms  "  that 
"  they  shall  renuwi  in  fiyrce^*  if  they  continue  to 
govern  (so  far  as  they  do  continue)  the  transactions 
of  the  ancient  settlers  with  each  other,  and  with  the 
new  comers.  To  allow  that  they  shall  intrude  into 
ali  the  separate  transactions  of  these  British  con- 
querors, is  to  give  them  a  validity,  which  they 
would  otherwise  want,  in  all  cases  whatever. 

It  is  certainly  true,  that  in  Hall  and  Campbell^ 
that  most  eminent  Judge,  Jjord  Man^ldj  a  per- 
son never  to  be  named  but  with  accompanying  ex- 
pressions  of  reverence,  has  laid  down  the  following 
proposition :  '^  That  the  law  and  legislative  go- 
<<  vemment  of  every  dominion,  equally  o^cfo  all 
"  persons^  and  all  property,  within  the  limits 
*'  thereof ;  and  is  the  rule  of  decision  for  all  ques- 
<<  tions  which  arise  tiiiere.  Whoever  purchases, 
<<  lives,  or  sues  there,  puts  himself  under  the  law 
<<  of  the  place.  An  Englishman  in  Ireland^  Mi- 
^<  norca^  Uie  Isle  ofMan^  or  the  plantations,  has 
^*  no  privileges  distinct  from  the  natives.''  Huber, 
too,  speaking  upon  general  principles,  had  before 
promulgated  the  same  doctrine : — **Fro  snlgecHs 
**  imperio  habendi  sunt  ont/nes^  qui  intra  terminos 
'<  efusdem  reperiuntur^  sive  in  perpetuumj  sive  ad 
^<  ternpm  ibi  cammorantur.**  *  But  to  such  a  pro- 
position, expressed  in  very  general  terms,  only  ge* 
neral  truth  can  be  ascribed ;  for  it  is,  undoubt- 
edly, subject  to  exceptions. 


•  De  Conflict.  Leg.  i«  1.  t.  3.  §  2. 

It 
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ministers  are  subject  to  the  whole  body  of  the 
lajn^l^  municipal  law  of  the  country,  where  they  reside. 
i!r»^J  *''  They  belong,  in  great  part,  to  the  country  which 

they  represent.  Even  the  native  and  resident 
inhabitants,  are  not  all  brought  strictly  within  the 
pale  of  the  general  law.  It  is  observed  by  the 
learned  Dr.  Hyde^  that  there  is  in  every  country, 
a  body  of  inhabitants,  formerly  much  more  nu- 
merous than  at  present,  (and  now  generally 
allowed  to  be  of  foreign  extraction)  having  a 
language  and  usages  of  their  own,  leading  an 
erratic  life,  and  distinguished  by  the  different  names 
of  Egyptians,  Bohemians^  Zingarians,  and  other 
names,  in  the  countries  where  they  live:  Upon 
such  persons  the  general  law  of  the  country  operates 
very  slightly,  except  to  restrain  them  from  injurious 
crimes ;  and  the  matrimonial  law  hardly,  I  pre- 
sume, in  fact,  any  where  at  all.  In  our  own  country 
and  in  many  others,  there  is  another  body,  much 
more  numerous  and  respectable,  distinguished  by  a 
still  greater  singularity  of  usages,  who,  though  native 
subjects,  under  the  protection  of  the  general  law, 
are,  in  many  respects,  governed  by  institutions  of 
their  own,  and,  particularly,  in  their  marriages;  for 
it  being  the  practice  of  mankind  to  consecrate 
their  marriages  by  religious  ceremonies,  the 
differences  of  religion,  in  all  countries  that  admit 
residents  professing  religions  essentially  different, 
unavoidably  introduce  exceptions,  in  that  mat- 
ter, to  the  universality  of  That  rule,  which 
makes  mere  domicile  the  constituent  of  an 
unlimited  subjection  to  the  ordinary  law  of  the 
country.  The  true  statement  of  the  case  results 
to  this,    that    the    exceptions,   when    admitted, 

furnish 
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furnish   the   real   law  for  the   excepted  cases;     Rodikov. 
the  general  law  steers  wide  of  them.    The  matri-         ■ 
monial  law  of  England  for  the  Jews,  is  their  own  \^^^i 
matrimonial  law;  and  an  English  jCourt  Christian,  \AugM^\ 
examining  the  validity  of  an  English  Jew  marriage, 
would  examine  it  by  that  law,  and  by  that  law  6nly, 
as  has  been  done  in  the  cases,  that  were  deter- 
mined in  this  Court  on  those  very  principles.*   If  a 
rule  of  that  law  be,  that  the  fact  of  a  witness  to  the 
marriage  having  eaten  prohibited  viands,  orprofan- 
ing  the  Sabbath-day,  would  vitiate  that  marriage  it- 
self, SLU  English  court  would  give  it  that  effect,  when 
duly  proved,  though  a  total  stranger  to  any  such 
efiect  upon  an  EngUsh  marriage  generally.    I  pre- 
sume, that  a  Dutch  tribunal  would  treat  the  mar- 
riage of  a  Dutch  Jew  in  a  similar  way,  not  by 
referring  to  the  general  law  of  tiie  Dutch  Protes- 
tant Consistory,  but  to  the  Ritual  of  the  Dutch 
Jews  established  in  Holland. 

What  is  the  law  of  marriages,  in  all  foreign 
establishments  settled  in  countries,  professing  a 
religion  essentially  different?  In  the  EngUsh  Fac- 
tories at  Lisbon^  Leghorn^  Oporto^  Cadiz — and  in 
the  Factories  in  the  East;  Smyrna^  Aleppo^  and 
others?  in  all  of  which,  (some  of  these  establishments 
existing  by  authority  under  treaties,  and  others  » 
under  indulgence  arid  toleration)  marriages  are  re- 
gulated by  the  law  of  the  original  country,  to  which 
they  are  still  considered  to  belong.  'An  English 
resident  at  St.  Petersburgh  does  not  look  to  the 
Ritual  of  the  Greek  Church,  but  to  the  Rubric 
of  the  Church  of  England,  when  he  contracts  a 


*  Vid.  «upra»  vol.  i.  pp.  216.  324. 
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RuDiNo  0.    marriage  with  an  EngUsh  woman.*     Nobody  can 
suppose,  that  whilst  the  Mogul  empire  existed,  an 


IS  July-)        EngUshman  was  bound  to  consult  the  Koran,  for 
lifi^j        ^6  celebration  of  his  marriage.    Even  where  no 

foreign  connection  can  be  ascribed,  a  respect  is 
shewn  to  the  opinions  and  practice  of  a  distinct 
people.  The  validity  of  a  Greek  marriage,  in  the 
extensive  dominions,  of  Turkey ^  is  left  to  depend, 
I  presume,  upon  their  own  canons,  without  any 
reference  to  Mahometan  ceremonies.  There  is  a 
jtu  gentium  upon  this  matter, — a  comity,  which 
treats  with  tenderness,  or  at  least  with  toleration, 
the  opinions  and  usages  of  a  distinct  people  in 
this  transaction  of  marriage.  It  may  be  difficult 
to  say,  a  priori^  how  far  the  general  law  should  cir- 
cumscribe its  own  authority  in  this  matter ;  but 
practice  has  established  the  principle  in  several 
instances;  and  where  the  practice  is  admitted,  it  is 
entitled  to  acceptance  and  respect.  It  has  sanc- 
tioned the  marriages  of  foreign  subjects,  in  the 
houses  of  the  Embassadors  of  the  foreign  country, 
to  which  They  belong :  I  am  not  aware  of  any  ju- 
dicial recognition  upon  the  point ;  but  the  reputa* 
tion,  which  the  validity  of  such  marriages  has 
acquired,  makes  such  a  recognition  by  no  means 
improbable,  if  such  a  question  was  brought  to  judg- 
ment, t    In  the  case  which  has  now  occurred, — 

the 


*  A  Register  of  English  marriages,  celebrated  at  $U  Peten» 
burghf  is  transmitted  to  the  R^pstry  of  the  Consistory  Court  of 
London,  - 

t  Fide  wpra^  Vol.u  p.  136.  There  has  been  no  other  decided 
case  of  that  description,  of  which  any  trace  can  be  discovered. 
In  the  aigument  on  Harford  v.  Morris,  the  case  of  Lacy  v.Dick' 
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tihe  case  of  a  conquering  force,  stationed  in  a    rudiko  v. 
oonqtiered  country  or  colony,  for  the  purpose  of      ^*"^'' 
enforcing  tiie  reluctant  obedience  of  the  natives,  la  ju^-) 
and  composing,  for  the  present,  a  distinct  and  im-  i^,^,^^**'* 
mlsceaUe  body,— can  it  be  maintained,  that  the 
success  of  their  arms,  and  the  service  of  vigi- 
lant control  in  which  they  are  employed,  lays 
them  at  the  feet  of  the  civil  jurisdiction  of  the 
country,  without  any  exception  whatever  ?    In  a 
former  case*,  the  Court   intimated  Its  opinion. 


tMMii,  Coniisu  1769^  iiras  mentioaed.  in  which  the  peities,  being 
beth  English  subjects,  who  hod  retid^  at  Auuterdamy  went  to 
Parig^  and  were  married  by  leave  of  the  Dutch  Embassador,  in, 
his  hotel,  and  by  his  Chaplain,  in  the  absence  of  the  English  Em^ 
bassadar.  They  came  afterwards  to  England,  and  the  wife  brought 
a  suit  of  jaetitBtiott,  in  wbieh  Mn  fHekinton  justified  under  the 
nMriage,  aa  alleged.  In  reply,  the  wife  pleaded  the  laws  of 
Holland,  **  that  marriages  solemnised  between  the  subjects 
**  of  their  High  Mightinesses,  or  otliers,  in  a  house  of  an  Embas* 
sador  of  the  States  General  in  Foreign  Countries,  between  the 
subjects  of  the  States  General,  or  others,  unless  the  parties 
had  been  first  eontraotcd  by  the  law  otHoUand^  and  such 
contract  duly  re^pstered,  and  unless  banns  be  duly  published, 
in  Holland,  before  the  performance  of  the  same,  is  null  and 
**  void,  to  all  intents  and  purposes.**  It  pleaded  also»  **  that, 
**  by  the  laws  of  France,  a  marriage  solemnized,  not  in  facie  ec- 
*^  cledaif  and  on  publication  of  banne,  and  by  the  priest  of  the 
church  of  the  parish  where  the  parties  live,  and  where  they 
are  domiciled*  unless  by  special  licence  and  &culty,  is  null  and 
**  void.'* — ^That  cause  went  no  further,  owing  to  the  death  of  the 
husband.  The  case  was  cited  in  that  argument  to  shew,  that 
the  lex  l6ei  had  been  <Kstinct)y  pleaded  as  the  ground  of  nullity, 
and  th&aUegatidn  admitted  to  that  effect.  It  is  noticed  here, 
aA  aU^ng  <m  ^kai  jMrtncipfcv  o  manisigei  cel^ated  m  an  Em- 
bamidors  chapek  was  pleaded,  and  what  was  opposed  to  it  on 
t|te  other  side. 

*  Vid.  supra,  Bum  v.  Farrar,  p.  370. 
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RuDiNo  V.    (for  the  case  never  reached  a  decision)  that  the 
__.^  law  of  France  would  not  apply  to  an  officer  of 
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^jXK      .  *^®  English  Army  of  Occupation,  marrying  an 
ijiuguit}      "  English  lady;  on  the  ground  that,  at  that  time, 

and  under  such  circumstances,  the  parties  were 
not  French  subjects,  under  the  dominibn  oi  French 
law;  and  surely  the  condition  of  a  garrison  of 
a  subdued  country,  is  not  more  capable  of  im- 
pressing the  domestic  character,  and  aU  the  obli- 
gations it  carries  with  it,  than  the  situation  of  the 
Army  of  Occupation  at  that  time  in  France. 

Much  of  the  order  of  a  society,  so  peculiarly 
placed,  depends  upon  a  discreet  application  of  ge- 
neral principles  to  particular  institutions ;  this  can 
hardly  be  specified  before  hand.  But  that  the 
whole  mass  of  law,  formed  for  another  state  of 
things,  and  for  a  staius  personarwa  widely  different^ 
is  to  be  immediately  forced  down  upon  these  fo- 
reign guardians,  in  their  own  separate  transac- 
tions, and  without  any  reserve  or  limitation,  is  a 
proposition  much  too  inconvenient  in  its  conse- 
quences, to  be  perfectly  just  in  its  principle. 

llie  time  of  this  transaction  is  to  be  consi- 
dered. The  marriage  took  place  at  no  great  dis- 
•  tance  of  time  from  the  compelled  surrender,  lliis 
case  therefore'  has  no  resemblance  to  the  case  of 
Ireland,  the  Isle  of  Man,  the  plantations,  or  even 
Minorca,  where  recognised  civil  governments  had 
been  established,  and  a  permanent  system  intro- 
duced,  of  which  all  must  be  supposed  cognizant. 
The  Cape  was  conquered,  but  not  ceded ;  and  it 
remained  for  a  treaty  of  peace  to  decide^  to  whom 
it  was  to  belong.  The  ancient  civil  sovereignty 
was  suspended,  and  no   other  fully  established 

in 
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in  its  place.    The  character  of  the   individuals    rudimov. 
is  likewise  to  be  considered*    The  husband  goes      ^"'^"^ 


there,  not  as  a  volunteer,  or  a  settler,  by  inten-  la  J^^o 
tion  of  his  own,  or  there  to  remain;  but  in  the  i^t««^3  * 
character  of  a  British  soldier,  in  the  prosecution 
of  a  further  voyage  directed  by  British  authority. 
He  does  not  put  himself  under  the  law  of  the 
place ;  he  goes  there  neither  to  purchase,  sue,  nor  < 
live.  What  the  legal  case  of  persons^  engaging  in 
such  concerns  would  be,  I  am  not  called  upon  to 
inquire ;  much  less  am  I  disposed  to  determine. 
The  party  principal  is  a  military  servant  of  the 
British  government,  sent  upon  a  public  errand 
elsewhere,  and  though  in  itinerCy  is  not  so  upon  any 
movement  of  his  own.  Whatever  a  Dutch  Court 
might  determine  upon  the  general  case  of  a  fo- 
reigner, or  even  of  a  passing  traveller,  however 
just  in  such  cases,  has  no  pertinent  application  to 
the  present. 

Suppose  the  Dutch  law  had  thought  fit  to  fix 
the  age  of  majority  at  a  still  more  advanced  period 
than  thirty,  at  which  it  then  stood — at  forty — it 
might-  surely  be  a  question  in  an  English  Court, 
whether  a  Dutch  marriage  of  two  British  subjects, 
not  absolutely  domiciled  in  Holland,  should  be  in- 
validated in  England  upon  that  account ;  or,  in 
other  words,  whether  a  protection,  intended  for 
the  rights  of  Dutch  parents,  given  to  them  by  the 
Dutch  law,  should  operate  to  the  annulling  a  mar- 
riage of  British  subjects,  upon  the  ground  of  pro- 
tecting .rights,  which  do  not  belong,  in  any  such 
extent,  to  parents  living  in  England;  and  of  which 
the  Iswof  England  could  take  no  notice,  but  for  the  > 
severe  purpose  of  this  disqualification  ?  The  Dutch 

c  c  3  Jurists, 
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RuDiNc  9.    Jofistsi  as  represented  in  tfUs  Ubei,  would  have  oo 


Smitv. 


doubt  whoteveci  that  thift  Ittv  would  clearly  govern 
la  Jn^)  a  Bri^h  Court  &  But  a  JSri/JsA  Court  migfat  think 
\Auffui}      *  ^Atf/  a  questkmi  not  unworthy  of  further  ^onaide- 

ration»  before  It  adapted  such  a  rule,  for  the  rab- 
jectfl  of  thi»  country.  In  the  article  of  the  libel 
which  foUow(i«  it  is  alleged^  that  such  a  maorriage 
would  be  declared  by  Dutch  tribunals  and  Dutch 
Jurists,  not  only  null  and  void  in  HolUmdi  and  the 
cokmies,  hut  likewise  in  tU$  kingdom^  and  in  eoery 
otiier  country.  I  skiould  preumie>  that  this  is  a 
claim  of  universal  jurisdiction*  which  DufcA  Ju- 
rists, and  Dutch  tribunals^  would  not  make  Sm 
tliemsdlves*  In  deciding  for  Great Britain^upon  the 
marriages  o( British  subjects^  they  are  certainly  the 
best  and  only  authority  upon  the  question^  whether 
the  manii^e  is  conformable  to  the  general  Dutch 
law  of  HoUand ;^  and  they  can  decide  that  question, 
definitively,  for  themselves  and  for  other  couiUxies. 
But  questions  of  wider  extent  may  lie  beyond 
this:  whether  the  marriage  be  not  good  in £M|gi((iiid^ 
although  not  conformable  to  the  general  JDiifcA 
law,  and  whether  there  ar«  not  principles  leading 
to  such  a  conclusion?  Of  this  question^. and  ^ 
those  principles^  they  are  not  the  authorised  judges  ; 
for  this  question,  and  those  principles,  belong  either 
to  the  law  eSEngiand^  of  which  they  are  not  autho- 
rised expositors  at  all,  or  to  the  jus  gentium^  upon 
which  the  Courts  of  this  country  may  be  snppoaed 
as  ccHnpetent  as  themselves^  and,  certainly,  in  the 
cases  oi  British  subjects  much  more  appropriate 
judges. 

It  is  true,  indeed,  that£ii^fi^  decisions  have  esta- 
blished f his  rule,  that  a  ibffei^n  marriage,  valid  ac- 
cording 
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cording  to  the  law  6f  the  place  where  celebrated^  is    rudin o  «. 
good  everywhere  else ;  but  they  have  not  e  conoersd      **"^"* 


established^  that  marriages  of  British  subjects,  not  la  Ji^f 
good  according  to  the  general  law  of  the  place  S^wJi  "* 
where  celebrated,  are  universally,  and  under  all 
possible  circumstances,  to  be  regarded  as  invalid  in 
England.  It  is  therefore,  certainly,  to  be  advised, 
that  the  safest  course  is  always  to  be  married  ac- 
cording to  the  law  of  the  country,  for  then  no 
question  can  be  stirred ;  but  if  this  cannot  be  done 
on  account  of  legal  or  religious  difficulties,  the  law 
of  this  Country  does  not  say,  that  its  subjects  shall 
not  marry  abroad.  And  even  in  cases  where  no 
difficulties  of  that  insuperable  magnitude  exist, 
yet,  if  a  contrary  practice  has  been  sanctioned 
by  long  acquiescence  and  acceptance  of  the  one 
Country,  that  has  silently  permitted  such  marriages, 
and  of  the  other,  that  has  sSently  accepted  them, 
the  Courts  of  this  country,  I  presume,  would  not  in- 
cline to  shake  their  validity,  upon  these  large  and 
general  theories,  encountered,  as  they  are,  by  nu- 
merous exceptions  in  the  practice  of  nations. 

The  libel  here  states  a  case  of  marriage  as  nearly 
entitled  to  the  privileges  of  strict  necessity  as  can  be. 
The  husband  was  a  person  entitled,  by  the  laws  of 
his  own  country,  to  marry  without  consent  of  pa- 
rents, or  guardians,  being  of  the  age  of  twenty-one ; 
but  by  the  Dvich  law,  he  could  not  marry  without 
such  consent  till  he  is  thirty  years  of  age.  Now,  I 
do  not  mean  to  say,  that  Huber*  is  correct  in  lay- 
ing down  as  universally  true,  **  that  personates  quaH- 
"  tates^  aUcui  in  certo  loco  jure  impressaSj  ubique  cir* 


*  De  CopSict.  Leg.  L  i.  tit.  3.  8.12. 

C  C  4  **  CUM' 
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RuDiHo  V.     ^^  cun^rriy  et personam  conUtarP^ — that  being  of  i^e 
^'"^'''      in  his  own  country^  a  man  is  of  age  in  every  other 


13  jufy-f        country,  be  their  law  of  majority  what  it  may ;  yet 

J^JSS  '*^**  **  ^^  °^*  *^  ^^  ^^  ^"*  ^^  *^^  ^^^'  *^^  thejDw/tA 

law  would  impose,  in  this  respect,  a  very  unfavour- 
able disability  upon  the  British  subject ;  and  it  was 
one  which,  in  the  situation  of  this  individual,  it  was 
extremely  difficult,  indeed,  almost  impossible  for 
him  to  remove,  eveki  supposing  that  the  Dutch  law 
contemplated  the  protection  of  parental  rights  of  Bri- 
tish subjects  living  in  England.    His  father  lived  in 
England^  and  he  was  pursuing  his  prescribed  course 
to  the  East  Indies  for  the  military  service.  The  lady 
was  a  little  younger,  but  her  father  had  died  in 
the  East  Indies^  and  her  mother  was  married  again, 
and  no  guardian  had  been  appointed.    It  would 
puzzle  the  person  most  versed  in  that  most  difficult 
chapter  of  genend  law,  the  co^ichis  legum^  to  say 
how  a  marriage  could  be  effected,  under,  such  cir« 
cumstances,  in  a  manner  satisfactory  to  the  Dutch 
requisitions.     Under  such  difficulties  as  regarded 
the  Dutch  law,   the   marriage  naturally  enough 
was  not  solemnized  with   any  reference  to  that 
law,  but  under  a  formal  licence  from  the  British 
Governor,  and  by  the  ministration  of  an  English 
Clergyman,  the  Chaplain   of  the  English  Garri- 
son.   The  Crown,  it  is  admitted,  has  die  power  of 
altering  all   the  laws    of  a  conquered   country. 
This  is  an  act  passing  under  the  authority  of 
the  Representative  of  the  British  Crown,   and 
between  British  subjects  only,   in  which  Dutch 
subjects  have  no  interest  whatever,  for  the  par- 
ties were  no  settlers  there.     It  is  to  be  presumed^ 
that   the  representative  was  not  acting  without 

the 
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the  knowledge  and  pennissioii  of  his  government,    rusino  9. 
if  that  permission  was  absolutely  necessary  to  le-      ^*''^"* 
gahze  that  act.    It  was  not  so  in  my  opinion,  un.  ,3  j^^^ 
less  the  Dutch  law  involved  such  persons  in  its  »/i»^>itai. 
obKgations ;  for  otherwise  no  Dutch  law  was  invaded 
by  the  act;  though  the  sanction  of  government 
might  be  requisite  for  the  purposes  of  order  and 
notoriety. 

It  is,  therefore,  under  all  these  circumstances 
that  I  am  called  upon  to  dissolve  a  marriage  of 
twenty-five  years  standing,  upon  a  ground  of  nul- 
lity, which  is  aUeged  to  have  existed  in  its  forma- 
tion, thoi^h    the    vineubun    has    remained   un- 
touched, by  either  party,  during  the  whole  time. 
I  know  that,  in  strict  legal  considei^tion,  I  am     . 
to  examine  this  marriage  in  the  same  way  as  if 
it  had  taken  place  only  yesterday.     It  is  like- 
wise not  improbable,  that  the  stability  of  many 
marriages  may  depend  upon  the  fate  of  this ;  for, 
doubtless,  many  have  taken  place  in  a  way  very 
similar.     But  I  know  that  I  must  determine  it 
upon  principles,  and  not  upon  consequences.    Au- 
thority of  former  cases,  there  is  none :  The  de- 
cision in  *  Middkton  and  Janverin  turned  upon  a 
ground  of  impeachment,  that  was    directly  the 
reverse  of  what  is  attempted  in  the  present  case ; 
for  the  ground  there  was,  that  it  was  a  bad  mar- 
riage under  the  lex  loci^  to  which  it  had  resorted : 
So  in  t  Scrmshire  v.  Scrmshire^  a  marriage  cele- 
brated according  to  the  French  ceremonial,  and 
by  a  priest  of  that  country,  but  totally  null  and 
void,  as  clandestine,  under  its  law:  the  ground 
here  is,  that  it  did  not  resort  at  all  to  the  fea? 
locL 


*  Vicf.  infra.  437.  +  VW.  infra.  395. 

In 


gg4f  CASES  DETBBMINED  IN  THB 

RuDiNo  V.        In  my  opinioii,  this  marxiage  (fer  I  desire  to  be 
^''"'''      ufldeistoed  as  not  extending  this  dedaioni  beyond 


lajki^^        cases,  mduding  nearly  die  same  oircuinMances) 
ui^y""^''  rests   upon  solid  fbdndations.    OA  the  distinct 

Britkh  eharactei^  of  the  parties— *  on  their  inde- 
pendence of  the  Dutch  hw»  in  their  own  BHMt 
tEansa^tions^^-on  the  insuperable  difficulties  of  ob* 
taining  any  marriage  conformable  to  the  ptUeh 
law^-^on  the  countenance  given  by  British  autho- 
rity, and  British  ministration  to  this  British  trans* 
action -i— 'upon  the  wh(^  country  bemg  under 
British  dominion— and  upon!  thei  other  grounds 
to  whidi  I  have  adverted  $  and  I,  tharefore,  dis^ 
miss  this  libel,  as  insufficient,  if  proved,  for  the 
conclusion  it  prays. 
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Cases  on  foreign  Marriage  referred  to  in  the 

preceding  Judgment. 

SCRIMSHIRE  t;.  SCRIMSHIRE.* 


CaoHit. 


'T'HIS  wa^  a  ^t  for  festitution  of  coitjugal  rights, 

irt  which  the  vaHcfityofthe  marriage  was  denied,  ^^•^«*'"^2. 
as  h^itig  a  foreign  mfttriage,  not  celebrated  ac-  IS^M^Sk 
cording  to  the  laws  of  the  country  in  which  it  Was  ^^^^ 
contracted.  The  question  appears  to  have  been  then  b«r  fir  eon- ' 
brought,  for  the  first  time,  to  judicial  determination  y^cfingimd, 
in  the  Ecclesiastical  Court ;  and  the  efiect  of  that  ^^ST^IST 
decision,  in  legal  authority,  has  been  the  subject  of  lJ^2rt|^ 
much  discttS£(kai  in  subsequent  cases.    It  is  intra-  fi-T-Mmnge 

-^  held  to  h%  null 

duced  here,  trith  the  two  following  sentettces  on  nd  mid  in 
the  satbe  subject,  as  ektoidating  the  references  to 
former  authorities,  on  this  important  subject,  in 
the  preceding  case. 

Judgment. 
Sir  Edward  Simpson. -^This  is  a  case,  prinue 
impressionism  and  of  great  importance,  not  only  to 
the  parties,  but  to  the  public  in  general.  TTie  suit  is 
brought  hy  Miss  Jones^j  for  restitution  of  conjugal 
rights.  She  pleads  a  marriage  in  France^  clan- 
destine  and  forbidden  by  the  laws  of  bothcountries> 
with  this^  difference,  that,  by  the  laws  of  France^ 
such  marriages  are,  in  all  cases,  absolutely  null  j 
whereas,  by  the  laws  of  England^  they  are  only 

*  This  case  is  printed  from  a  MS.  note  ai  Six  Edward  Smpionj 
communicated  by  Dr.  Swabey, 

f  This  lady  vtas  the  dai^hter  of  TheophUus  Janesy  JBsquire, 
Accouflfaiit  Gtneral  of  t&e.Bankof  England, 

irregular, 
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sc&iacsHiiis  V.  irregular,  but  not  null,  unless  under  special  cir* 
iimsHiKK>    cumstances  that  warrant  the  Court  to  put   that 

29th  Jtuy  1752.  construction  upon  thetn«    An  allegation  has  been 

given  in  on  the  part  of  Mr.  Scrimshiref  which 
pleads,  that  he  was  drawn  in  by  surprise  and 
terror  to  marry ;  that  the  marriage  was  celebrated 
in  France ;  that  by  the  laws  of  France^  the 
marriage  of  minors  under  twenty-five,  unless 
with  the  consent  of  parents,  is  null  and  void ;  and 
that  marriage  can  only  be  l^ally  celebrated  in 
that  country  by  the  proper  Priest,  licensed  to 
marry  and  exercise  his  functions  within  the  juris- 
diction where  the  parties  live  :  That  he  was 
a  minor,  about  eighteen ;  that  Miss  Jones  was 
about  fifteen :  That  the  marriage  was  solemnized 
in  a  private  house,  by  a  Priest  not  authorized,  and 
without  the  consent  of  parents :  That,  under  these 
circumstances,  the  marriage  was  null  by  the  laws 
of  France.  A  sentence  of  the  Parliament  of  Paris^ 
declaring  the  marriage  null,  is  also  pleaded,  not  as 
a  bar  to  entering  into  the  question  in  this  Court, 
Whether  the  marriage  be  good  or  not,  but  as  evi- 
dence x)f  the  law  of  France^  which  may  be  material 
for  the  consideration  of  this  Court  in  determining, 
whether  this  be  a  good  marriage  by  the  law  of 
England,  or  not. 

Before  I  enter  into  the  merits  of  the  case,  I  shall 
take  notice  of  some  preliminary  objections  that 
have  been  made  by  the  cotmsel.  Upon  the  return 
of  the  citation  viis  et  modis,  on  the  23d  of  June 
1749,  Mr.  Bogg  appeared  for  Mr.  Scrmshire.  On 
the  26th  October  1749,  a  libel  was  given  in  by 
Miss/ow^,  and  admitted.  On  the  same  day, 
Mr.  Jiogg  exhibited  a  special  proxy,  and  con- 
/         tested  suit  negatively.     And  it  has  been  insisted, 

that 


CONSISTORY  COURT  OF  LONDON.  397 

that  by  such  absolute  appearance,  without  protest^  scrimsbire  v. 
he  had  submitted  entirely  to  the  juiischction  of   ^"'"""' 
this  Court ;  and  that  the  matter  should  be  deter-  ^^  •^"*'  "^2- 
mined  by  the  laws  of  this  country,  without  any 
r^ard  to  the  laws  o£  France ;  and  that  he  had 
waived  all  right  to  any  benefit,  that  might  be  de- 
rived from  the  sentence,  which  has  been  passed  on 
this  marriage  in  France. 

It  is  further  insisted,  that  afler  an  absolute 
i^ppearance,  he  had  alleged  the  sentence  in  France. 
to  be  a  bar  to  any  further  proceedings  ;  and  that 
the  Court,  having  overruled  that  plea,  the  sentence 
of  the  Parliament  of  Paris^  and  the  French  laws, 
were  entirely  out  of  the  case ;  and  that  the  ques^ 
tion  before  the  Court,  Whether  this  is  a  good 
marriage  or  not,  ought  to  rest  solely  on  the  English 
law,  with  respect  to  clandestine  marriage,  without 
any  regard  to  the  French  law  on  that  subject. 
This  is  the  inference  made  by  counsel.  But,  I 
apprehend,  these  consequences,  as  drawn  by  them,r 
will  not  follow  from  Mr.J3o^^'s  absolute  appear- 
ance, nor  from  the  Court's  rejecting  the  plea 
offered  by  him  as  a  plea  in  bar. 

This  is  a  cause  for  the  restitution  of  conjugal 
rights.  Mr.  Bogg  appears  to  the  citation,  &c.  and 
denies  the  marriage.  This  surely  is  not  a  waiver 
of  his  cUent^s  right  under  the  French  law,  but 
rather  an  assertion  of  it.  The  process  is  for 
restitution  of  rights ;  and  the  marriage  being  de- 
nied, a.  question . arises  incidentally,  Whether  it 
is  a  marrii^e  or  not,  — to  determine  whether  the 
party  is  entitled  to  restitution  or  not,  under  the 
marriage  which  has  been  pleaded.  Mr.  Bogg 
pleads  a  sentence  at  Pam,  in  bar  to  entering 

further 
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scawtBiat  9.  furAer  into  the  questioQ  of  a  marriage  or  not* 
scKiMiHiag.    ^ji^jj  surely  is  fitf  fiom  waiving  any  r^t  undier 

nAJu^i75i.  tfae   sentence,    for  he    innsts    upon  the    force 

and  eflbct  of  the  sentence.  The  Court  was  of 
opinion  Aefh  and  still  is»  that  a  foreign  sentau^e 
alone  could  not,  of  itsdf,  be  a  bar  to  entering  into 
a  consideration  of  the  questicm.  Whether  this 
marriage  between  English  subjects  was  good  or 
not  by  the  law  of  England  f  The  Court  thou^t, 
however,  that  such  sentence  was  proper  to  be 
pleaded,  as  a  circumstance,  or  a  fact,  to  make  evi- 
dence of  the  law  oiPrancej  wilJi  respect  to  the  ques- 
tion here^  on  the  validity  of  a  marriage  celebrated 
m  France.  Accordingly,  the  sentence  wi^  pleaded, 
smd  admitted  in  that  light;  and  in  that  light  it 
seems  to  be  very  properly  before  the  Court;  as  I 
think  the  laws  of  Finance  are  very  material  to  be 
cimsidered,  in  determining,  even  by  our  law,  on 
the  validity  of  a  contract  of  marriage  had  and 
fiiade  in  France.  So  that  the  Court,  by  rejecting 
the  sentence  when  pleaded  in  bar,  has  not  deter- 
mined, that  the  sentence  in  Firance^  when  pleaded 
as  a  circumstance,  is  of  no  avail.  Neither  has  Mr. 
Bogg  waived  all  b^efit  of  the  sentence,  by  ap- 
pearing absolutdy,  and  pleading  the  sentence  as  a 
circumstance,  which  is  evidence  of  the  law  ei  the 
place  where  the  marriage  was  had,  and  will,  in  my 
opinion,  be  mtteHal  in  considering  the  points,  cm 
which  the  case  depends. 

Hie  general  questions  are  two :  -^  1st,  Whether 
th^^  be  full  and  legal  proof  &at  the  parties  did 
mutually,  freely,  and  voluntarily  cdebrate  mar- 
riage,  in  such  a  manner  as  the  laws  of  this  country 
would  deem  to  constitute  marrii^^  if  there  was 

nothing 
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Qothitig  else  ia  the  case,  but  a  question  on  tile  feet  soLtutmnu ». 
of  the  marriage.— adly.  Whether,  if  the  fact  of  ^^"''"'"' 


the  marriage  should  be  proved,  this  marriage  can,  ^^  Mr  n^s. 
by  the  laws  of  this  country,  be  effectuated,  and 
pronounced  to  be  good,  being  solemiuzed  in 
Fhmce,  where  by  law  it  is  null  and  void,  %o  all  in- 
tents and  purposes  ?  For  it  seemed  to  be  admitted 
in  the  argument  that  the  law  was  so ;  but  insisted, 
that  it  ought  not  to  be  a  rule  of  determination,  in 
this  cause. 

As  to  the  fact  of  marriage,  it  is  to  be  observed, 
that  it  is  a  marriage  between  minors,  •—  that  it  is  a 
clandestine  marriage,  in  a  private  house,  —  not  by 
the  r^ular  priest ;— that  it  is  unfavourable,  and  dis- 
countenanced by  the  laws  of  both  countries :  and 
if  there  had  not  been  a  special  act  of  grace,  none 
of  the  persons  present  at  the  marriage  could  have 
been,  in  this  case,  l^al  witnesses  to  prove  it ;  since 
it  is  the  constant  practice  in  Ecclesiastical  Courts, 
to  repel  the  testimony  of  persons  present  at  clan* 
destine  marriages,  till  they  have  been  absolved. 
Persons  present  at  such  marriages  are  excommuni^ 
cate  ipso  Jbcto:  and  in  our  Courts,  it  is  not 
thought  necessary  to  have  a  declaratory  sentence 
of  an  excommunication  ipsa  fkcto^  for  the  Court- 
can  ex  qffido  take  notice  g£  it*  The  practice  on 
this  point  has  been  confirmed  by  constant  use, 
under  the  received  maximj  that  lex  currit  cum 
praxi ;  and  it  has  been  so  determined  lately  by 
Dr.  Andrew  in  the  case  of  CoJUs. 

It  is  to  be  observed  that  this  marriage  was 
performed  by  a  Romsh  Priest,  according  to  the 
Roman  ritual.  The  Romish  Church  acknowledges 
several  orders ;  though  Bishops,  Priests,  and  Dea- 
cons, corresponding  to  those  orders  in  the  Church 

at 
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scRiirsviKi  V.  at  Bome^  are  only  flowed  by  us ;  and  in  the 

sciiiM>aiRc>    £^^^^  ^£    making    and    consecrating    Bishops^ 

39di /ii^  1758.  3  &  ^Edw.69  c.  IS.     5  &  6Edw.6f  c.  1.  s.5. 

13  &  14  Car*  2,  c.  4.  it  is  declared,  that  no  man 
*Ms  to  be  accounted  or  taken  to  be  a  lawful 
'<  Bishop,  Priest,  or  Deacon,  or  suffered  to 
^^  execute  any  function,  except  he  be  admitted 
**  thereto,  according  to  the  form  following,  or  hath 
^*  had  formerly  episcopal  ordination  and  conse-* 
**  cration." 

Bishop  Gibson  observes,  that  this  last  clause 
was  designed  to  allow  Romish  converted  Priests, 
who  had  been  before  ordained  by  a  Bishop,  that, 
such  Priests  might  be  received  without  reordina- 
tion ;  namely,  that  they  might  be  received  to  exer- 
cise the  functions  of  a  Priest,  and  to  do  the  duties  of 
the  English  clergy---4>ut  not  to  allow  them  to  cele- 
brate marriage  according  to  the  Roman  ritual ; — for 
by  the  law  of  this  country,  it  is,  I  apprehend,  prohi- 
bited under  severe  penalties,  for  a  Roman  Cathdic 
Priest  to  be  in  this  country,  and  to  exercise  any  part 
of  his  office  as  a  Popish  Pri^t  in  this  kingdom.  But 
as  a  Priest  popishly  ordained  is  allowed  to  be  a 
legal  Presbyter,  it  is  generally  said  that  a  marriage 
by  a  Popish  Priest  is  good ;  and  it  is  true,  where 
it  is  celebrated  after  the  English  ritual,  for  he  is 
allowed  to  be  a  Priest.  But  upon  what  foundation 
a  marriage  afler  the  Popish  ritual  can  be  deemed  a 
legal  marriage,  is  hard  to  say.  Indeed  the  canon 
law  received  here,  calls  an  absolute  contract  ^Miem 
mattimonium^  and  will  enforce  solemnization  ac- 
cording to  English  rites ;  but  thjit  contract,  or. 
ipsum  matrimonitem,  does  not  convey  a  legal  right 
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to  restitution  qfcoi^ugM  rightd,  thou^  an  English  sciiiiisbieb  «. 
ftdeet  had  interverod,  if  it  were  otherwise  than  ^"""""^ 
according  to  the  English  ritual*    Upon  what  rea^  ^^^  ^^^  ^7^^* 
SQfa  or  foundation  then  should  a  contract  of  mar- 
riage ^teced  into  by  the  intervention  of  a  Popish 
Prieftt,  not  in  the  form  prescribed  by  law,  be  deem* 
ed  a  legal  marriage  in  this  country,  nK>re  than  any 
other  contract,  that  is  considered,  by  the  canon 
law,  as  ipsum  matrhftoniitm  ? 

There  may  be  other  instances,  but  I  have  not 
met  with  any  but  that  oi  Arthur  v.  Arthur*  ^  where  a 
marriage  by  a  Popish  Priest,  by  the  Roman  ritual, 
haa  been  pronounced  for :  but  that  was  a  marriage 
in  Irelandj  between  parties,  both  Catholics,  where 
tbeiitws  with  respect  to  Papists  are  different  j  which 
law6,  as  the  laws  of  the  country  in  which  the  con- 
tmcst  was  made,  the  Court  would  respect.  And  in 
thatoaWr  there  was  consummation,  that  purified  any 
imidition  in  the  contract.  There  can  be  no  doubt, 
but  that  a  marriage  here  by  him  who  is  in  allowed 
orders,  according  to  the  English  ritual,  would  be 
good  by  our  laws»  But  I  much  doubt  whether  a 
marriage  in  England  by  a  Romish  Priest  t  after 
the  Romish  ritual,  would  be  deemed  a  perfect  mar- 
riage in  this  country:  the  act  of  Parhament 
having  prescribed  the  form  of  marriage  in  this 

country,  and  changed  that  condition,' in  the  con- 

^■^^      III,  ■  ■■     ■      I 

*  This  was  a  Case  of  Appeal  from  the  Consistorial  and  Metro-  j^^y^ .  ^^  j^^ 
political  Court  of  Dublin,  in  a  suit  of  restitution  of  conjugal  rights         1720. 
oa  the  purt  of  the  wife,  in  which  the  lawfulness  of  the  marriage  . 
was  denied  on  the  other  side,  *'  as  contrary  to  the  laws,  statutes, 
and  canons,  and  the  provisions  of  the  act  of  parliament  (a)  in  (a)€Anne,fi.i6* 
Ireland,  for  the  prevention  of  clandestine  marriages  of  minors  of    See^abo 
certain  estate  and  condition,"  &c. — The  Court  below  had  pro*    59  g.'q. C  ij. 
ttoimced  the  libel  of  the  wife  not  proved ;  but  the  Delegates 
reveiaed  that  sentence,  and  decreed  to  the  effect  of  her  prayer. 

t  But  see  the  proof  of  marriage  by  a  Popish  Priest  of  the  Im- 
perial Envoy,  in  Fielding* s  case  for  bigamy,  A.  D.  1706.  State 
Trials,  vol.  14.  p.  133^  4,  e<  $eq. 
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scfiMSHiRcr.    tracting  part,   in  the  Roman  nUial,    **  (f  Holy 

'    "  Church  permit,'*  to   "  according  to  God's  Hobf 

«9thjiifyi752.  ^^  Ordinances ;"   and  acts  of  Parliament  having 

prohibited  to  Roman  Catholic  Priests  the  exerdse 
of  their  functions.  And  I  apprehend,  unless  per- 
sons in  England  are  married  according  to  the  rites 
of  the  Church  oi  England^  they  are  not  entitled  to 
the  privileges  attending  legal  marriages,  as  thirds^ 
dctwevj  Sgc.  How  can  a  Bishop  try  or  certify  sucli  a 
marriage? — Can  he  certify  that  £ngr&A  subjects,  re- 

'  siding  in  England^  were  lawfully  married  according 
to  the  laws  of  England,  if  they  were  not  married 
according  to  the  rites  prescribed  by  act  of  par- 
liament, for  marriages  in  this  country;  —  Would  a 
contract  only  by  the  intervention  6f  a  Romish 
Priest,  or  imy  Priest,  be  deemed  a  legal  marriage  ? 
The  Roman  Ritual  not  being  the  same  with  ours, 
t  such  a  ceremony  is  nothing  more  than  a  contract. 

What  I  have  said  relates  only  to  marriages  in 
England  by  Popish  Priests.  For  there  can  be  no 
doubt  but  a  marriage  properly  celebrated  abroad^ 
by  a  Popish  Priest,  after  the  Roman  ritual,  would  be 

/deemed  here  a  good  marriage;  for  I  i^prehend, 
that  by  the  law  of  England,  marriages  are  to  be 
deemed  good  or  bad,  according  to  the  laws  of  the 
place  where  they  are  made.  It  has  been  ,deter- 
mined  at  common  law,  that  if  a  man  marries  two 
wives,  thg  first  inFrance  and  another  here,  hemaybe 
tried  and  indicted  here  for  that  as  felony*  ;  there- 
fore, a  marriage  in  France  is  deemed  a  good 
marriage,  though  not  agreeable  to  our  law ;  for 
in  matrimonial  causes,  ail  laws  take  notice  of  the 
law  of  other  countries. 

As  to  the  proofs  relating  to  the  asserted  mar* 
riage,  in  the  present  case,  it  is  not  necessary  to 
state  them  particularly.    It  is  in  proof  from  the 

•  Kelyng,  79.  1  Siderfin,  171.  vid.  ittfra,  p.  416. 

wit- 
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witnesses,  and  the  answers  of  Miss  Jones. — that  the  scrimsbiiir  v. 

,  ,  •"  ,  SCRIMSIIIRB. 

parties  became  acquainted  in  June  1 7*1 ;  —  that  -   • 

Mr.  Scrhnshire  went  two  or  three  times  afterwards  sstii  Jii^i75i, 

to  France  and  visited  her ;  that  he  was  intimately 

acquainted  with  her^  had  great  attachment  to  her, 

and  expressed  a  great  desire  to  marry  her.    He 

proposes  marriage,  —  buys  a  ring,  —  and  applies 

to  persons  to  get  a  Priest  to  marry  them,  and 

declares  his  intention  to  marry.     Three  witnesses 

speak  to  the  fact  of  the  marriage,  and  all  of  them 

swear  that  it  was  free  and  voluntary.  —  He  goes 

home  and  returns  to  be  married,  —  which  shews 

that  it  was  done  voluntarily.     The  paper,  which  is 

all  of  his  own  handwriting,  and  which  is  proved 

by  Keating,  the  only  surviving  witness,  to  be  free 

and  voluntary,   owns  her  to  be  his  wife.  —  He 

claims  her  two  or  three  days  after  the  marriage,  -^ 

owns  her  to  be  his  wife,  but  desires  that  it  might 

be  kept  secret.    He  made  declaration  to  Mr.  Asgel 

in  1744,  that,  if  it  was  to  do  over  again,  he  would 

marry  her.     In  June  1749  there  is  a  recognition, 

when  he  seriously  owned  her  to  be  his  wife,  to  her 

brother  and  Major  Blagney.     There   were  also 

many  declarations  on  her  side,  —  and  there  is  not 

a  tittle  of  proof,  of  any  force  or  terror  having  been 

practised  upon  him,  though  it  was  pleaded. 

The  witnesses  to  the  marriage  indeed  are  not  of 
the  fairest  character.  The  general  character  of 
the  Priest  is  bad.  There  has  been  a  sentence 
against  Macgrah,  condemning  him  to  the  Galleys. 
They  were  all  present  at  a  clandestine  marriage ; 
which  in  some  measure  affects  their  credit,  and 
would  have  gone  to  their  competency,  had  it  liot 
been  for  the  act  of.  grace.  They  difler  in  some 
circumstances.    The  Priest  says,  ♦*  that  it  was  after 

D  D  2  •*  the 
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tscimsHiRc  V.  ^*  the  Roman  ritui^''    Muograh  and  JT^^tfitvigr  wd 
scMMSHiRK.    j^^^  gj^y^  (c  tjjj^^  jj^  ^ng  i^j  jjj^  English  litiml." 

^cfi  /ii^  175?.  The  fpim  i{|  pretty  much  the  sam^  they  vtnf^t 

mistake*  —  but  I  va^  inclined  to  thiiik  that  it  W8S 
after  the  Rotnan  ritualf  —  Macgrah  says,  '^  th^ 
*'  priest  set  out  for'  Bologne  before  Macgrah^  Mid 
<*  h^  did  not  see  him  a£;ain  tUl  h|^  caqie  into  the 
^'  room."  The  Priest  says,  "  they  set  out  togeth^ir 
^^  and  arrived  in  the  evening. — That  MwgrahldSi 
<<  him  and  returned  in  three  hoi^rs  to  the  inn.  and 
<'  carried  him  to  Mrs.  DtmAar's  house*''  MoQgrqh 
says,  '*  Bagot  gave  the  Priest  five  guinesis/'  The 
Priest  says  *^  Macgrah  did  this/*  Macgrah  SHys^ 
^*  Cummins  asked  the  parties  if  they  co^tinpo^  iis^l^ 
^^  resolution  to  marry."  Keating  say^,  '*  thi^t^g^o/ 
<<  asked  that  question/'  Cummins  says^  <^  MwgTfih 
^<  asked  it,"  and  there  are  som^  other  djlfi^Ofift^ 
B^t,  yet  oil  the  whole  evidence  taken  tog^ih^r, 
th^re  seems  to  b^  iiiU  proof  of  affection,  cou^^qliip^ 
r^co^tion,  and  a  fyct  of  qiarriage,  by  the  i^Tr 
vention  of  a  priest;  witl^out  which  undoubtedly,  by 
our  law,  it  could  only  be  a  contract.  The  Priest 
swears,  <<  that  he  was  orda^ined  a  priest,  and  is  so^ 
''  and  he  is  reputed  as  such."  And  though  his 
orders  are  npt  pro4uced,  yet  I  apprehend  that 
thid  evidence  is  suffiqient  to  make  l^al  proof  of  it ; 
in  which  I  am  warranted  by  the  detenninatioq  in 
Arthur's  ci^e,  where  a  n^arriage  by  a.  Perish  Priest 
was  pronoui^ed  for»  it  havipg  been  sworUi  ''  that 
"he  was  ordained  an^  reputed  sa" 

By  the  particular  municipal  laws  of  this  country^ 
a  clandestine  marriage  by  a  Popish  Priest  after  the 
JSiiSSflMA  ritual,  is  not  void,  thqugh  irregi^j  thqugh 
the  Frjiest  and  tl^  piirties  marrying,  and  present  at  it» 

m»y 
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may  be  liable  to  punishment  fbr  a  breach  of  the  scbhubiu*. 
\kw.    But  I  aib  not  sfatisfied,  as  I  have  before  in-  ^""'""': 
tiniated,  that  a  marriage  in  this  country  by  k  Popish  29th  ju^  1759. 
Prr^sty  i^r  the  JRonum  iitual,  bould  be  deemed  a 
^obd  tod  legal  marriage ;  -^  especikUy  Where  ihet€ 
has  beed  no  consuittift&flon.    But  ^  this  mahia^ 
tiras  had  abroad,  Where  the  R<mdn  ritual  is  in  ilse, 
I  ishould  have  had  itb  doobt  rti  ][jr6tteanchig  fbr  i1^ 
had  theire  beeti  evidence,  that  it  Wa^  4  marri^e 
£^)reeable  to  the  laws  of  that  country. 

But  the  gr^t  difficulty  atises  oti  the  Second 
question^  fit>tti  thd  tnarriage  being  cdebrMed  in 
Ftence^  where,  as  it  appears  fn^rn  Youfig^^  evi- 
dence^ and  the  sentence  of  the  Parliament  of 
PorS^,  duch  marriage  id  null;  by  the  law*  of  France. 
It  hM  been  tnuch  insisted  6ti,  hbWeVer,  thit 
th6  kWs  of  FrMte  ate  of  no  cdnside^aticm  in  thi^ 
case,  the  jiarties  bdtig  both  EngUsh  subjects,  and 
not  domidled  in  JPrance,  —  Which  alone,  as  is  con- 
tended, could  subject  them  to  the  French  laws. 

Hie  general  principles  which  have  beien  referred 
to  isH  the  subject  of  dcnnicil  are,  that  a  minor  son 
is  ddttiiciled  where  his  father  lived.  Until  the  son* 
cdliies  of  ^e,  dr  settles  iii  another  kingdom ;  — -that 
ddttiicil  by  birth  is  presumed  to  continue  till  the 
cdtlijrary  is  jproved ;  — that  he  only  is  said  to  have 
chatlgfed  hid  doihicil,  **  Quahdo  quis  re  &  facto  ani. 
<<  mtkitt  mdfaendi  defclar&t ;''  and  that  *^  domibilium 
"  non  procedit,  si  iUe  haberet  ariimum  revertendi  :** 
and  therefore,  ^<  Qui  studiorum  causa  aliqud  loco 
^  morantur,  non  domicilium  ibi  habere  creduniui^'^ 
I—  that  minors  who  may  be  with  a  mother  or  guar- 
dian in  another  country,  or  may  be  carried  there 
by  a  mother's  orders,  cannot  be  said  to  have 
an  intention  to  change  their  domicil,  or  to  have  a 
mind  to  badomiciled  there ;  and  '^  requiritur  neces- 

p  D  S  '^  saiio> 
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^mTutME.'    **sario   animus    ut   domicilium   acquiratur, — et 
■  "  domidlium  ex  animo  contrahitur,  et  pendet  ex 

"*•'•*'"*»•  «animo."» 

With  respect  to  Miss  Jones,  it  is  contended,  that 
she  is  by  birth  English,  and  that  her  father  is  now 
living  i  that  she  has  no  estate  in  France,  and  is  to 
be  considered  as  domiciled  in  the  country  where 
her  father  lives ;  that  there  is  no  prooC  shewing 
any  intention  on  her  part  to  change  her  domicil ; 
that  she  only  went  to  France  to  visit  a  relation  by 
order  of  her  father,  and  for  education ;  and  had  been 
there  about  eighteen  months ;  and  being  a  minor, 
could  have  no  animus  manendi  longer  than  her 
father  would  permit,  particularly  at  the  house  of 
her  aunt  Mrs.  Dunbar,  where  she  was  only  a 
lodger ;  that  she  must  be  considered,  on  principles 
of  legal  construction,  as  being  there,  for  tempo- 
rary purpose  only,  and  with  the  animus  reoertendu 
With  respect  to  Mr.  Scrimshire,  it  is  sidd — ^that  he 
was  also  a  minor,  by  birth  domiciled  in  England, 
where  his  father  died ;  that  he  had  no  estate  in 
France,  and  is  to  be  presumed  to  be  domiciled  in 
England,  the  contrary  not  being  proved ;  that  he 
had  gone  to  France,  on  several  occasions,  to  visit  his 
mother,  who  had  been  living  in  France  about  two 
years  and  a  half,  and  the  last  time  he  went,  about 
fourteen  days  before  this  marriage,  in  order  to  pro- 
ceed to  Angiers  for  education;  that  the  animus 
revertendi  was  to  be  presumed  as  to  him  as  much . 
as  any  traveller,  and  there  was  no  act  done  \^y 
him,  or  declaration,  which  shewed  that  he  had 

an  intention  to  stay  there,  or  any  thing  from 

«  

*  C.  10.  39.  de  Incolis,  &c.    1. 2  &  7. 

D.  50. 1.  ad  niunicipalem  &  de  Incolis,  I.  27.  §  I.  and  many 
other  aathorities,  especial^  Mascardus  de  Probationibus,  concltis. 
534. 

which 
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which  such  an  intention  can  be  inferred.    The  scrimibi&bo. 
mother,    as  guardian,    could    not,    by   obhging  .._.._«_ 
him   to   live  with   her/veffect  a  change    of  his  29th /ui^t  1752. 
domicil,   since    there   could  be    no   animus   ma^ 
nendif  if  it  was  dotie   by  order  and  constraint ; 
and  '*  ea:  ammo  domicilium  cantrahitur.**    On  these 
representations  it  is  insiisted;  that  both  parties  being 
subjects  of  England,  born  here,  and  sent  over  to 
Frarwe  for  education^  and  not  having  any  estate, 
on  which  the  marriage  in  France  could  operate 
there,  a  residence  such  as  there  appeared  to  be, 
could  not  give  a  foreign  Court  any  juri3diction ; 
for  that  if  it  did,  the  consequence  would  be,  that 
the  right  of  English  subjects  must  be.  tried  by 
foreign  law,  and  the  estates  of  English  subjects, 
lying  in  England,  must  be  governed  by  French  law, 
which  is  not  to  be  endiu'ed.     This  was,  in  general, 
the  purport  of  the  argument  for  Mi^s  Jones.    But  I 
apprehend  the  case  in  judgment  before  me  does  not 
turn  or  depend  on  the  mere  question  of  domicil.  The 
question  before  me  is  not,  whether  English  subjects 
are  to  be  bound  by  the  law  of  France ;  for  undoubt- 
edly no  law  or  statute  in  France  can  bind  subjects 
of  England,  who  are  not  und.er  its  authority ;  nor 
is  the  consequence  of  pronouncing  for  or  against 
the  marriage,  with  respect  to  civil  rights  in  Eng- 
land,  to  be  considered  in  determining  this  case. 
The  only  question  before  me  is,  whether  this  be  a 
good  or  bad  marriage  by  the  laws  of  England?  and 
I  am  inclined  to  think  that  it  is  not  good.  . 

On  this  point  I  apprehend  that  it  is  the  law  of 
this  country,  to  take  notice  of  the  laws  of  France^ 
or  any  foreign  country,  in  determining  upon  mar- 
riages of  this  kind.  The  question  being  in  sub- 
stance this,  whether,  by  the  law  of  this  country, 
marriage  contracts  are  not  to  be  deemed  good  or 

D  D  4  bad^ 
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^clmsii"'*   "^  according  to  the  laws  of  the  country,  in  wbieh 
'    they  are  formed ;  and  whether  they  are  not  to  be 


«th  j«%f  1752.  construed  by  that  law  ?    If  such  be  the  law  bf  this 

country,  the  rights  of  EngUsh  subjects  camuDt 
be  said  to  be  determined  by  the  laws  of  France^ 
but    by    those    of    their   own    coonferyy  whicfa 
sanction  and  adopt  this  rule  of  decisioti.    il^  the 
general  Ifiw,  all  parties  contracting  gidn  a  fbrom  ia 
the  place,  where  the  contract  is  entered  into.    All 
our  books  lay  this  down  for  hem ;  it  is  needless 
at  present  to  mention  more  than  one.  GayUy  Ub.  £: 
obs.  1^.  says,  '^  In  contractibus  locus  contractus 
^<  considerandus  sit.    Quoties  enjan  stattttmn  pris^ 
^'  cipaliter  habiUtat^  vel  inhabilitat  contractunw . 
''  quoad  solemnitates,  semper  attenditur  loous^  ia 
'<  quo  talis  contractus  celebratur^  et  ikiigsJt  etiani 
'*  non  subditum/'      And  again,  lib.  2.  obs.  36. 
^^  Qais  forum  in  loco  contraictus  soititur,si  ibilodi, 
^*  ubi  contraxit,   reperiatur;   non  tamen  ratione 
'^  contractus,  aut  ratione  rei^  qiiis  subditus  dicitur 
"  illius  loci,  ubi  contraxit,  aut  res  sita  est ;  quia 
<*  aliud  est  forum  sortiri,  et  aliud  subditum  esse/' 
'*  Constat  unumquemque  subjici  jiirisdictioni  judi- 
•*  cis,  in  eo  loco  in  quo  contraxit." 

This  is  according  to  the  tea^  law,  and  the  opinion 

of  Donellus  and  other  commentators.    There  can 

be  no  doubt,  then,  but  that  both  the  parties  in 

this  cause,   though  they  were  English  subjects, 

obtained  a  forum,  by  virtue  of  the  contmct,  in 

France.    By  entering  into  the  mariiage  contract 

there,    they    subjected    themselves  to  have  the 

validity  of  it  determined  by  the   laws  of  that 

country.     So  long  as  they  resided  there,  each 

party  might   sue  the  other,  aad  brii^g  the  case 

before  that  jurisdiction,  to  be  determined  by  the 

law  of  France.    And  this  cause  seems  to  have 

9  been 
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iMsa   bdgun  r^  prop6iL|^  in  ^France   ftgakist 


Mim  Janes,  while  she  Was  iN^ideot  ra  i^im^  ^*'^""^'' 
and  subject  to  that  Ibrukn,  in  lordier  to  have  it  89th/«^i75! 
tried  by  ils  jtroper  foi^ttin.  SVnr  it  dpf^earo  that 
Mrs.  Scrimshire^  the^motherof  the  minor^  Jxrotested  . 
of  the  auHity  of  the  ihartiage»  by  a  protest^  ib 
which  she  gives  a  lai^'ateount  of  the  tran^actionv 
on  the  dd  March  174A  i  and  this  pikitest  was  per- 
sonally notified  io  Miss  jMes  in  Prance. 

it  appeatB  ftniikert  thM  Mn.Scfim^ire  having, 
had  notice^  that4M>me  affidavits  and  a  certificate  of 
marriage  we^e  leHioUed  dn  mn  office  in  Fnmce^  on 
the  Idth  March  f7M»  pcKitioiied  the  Seneschal^ 
seMi]%  forth  llie  pfM^st  und  dandestim  marriagey 
and  the  enn^tment  of  the  Icffldavits,  <acts,  aad  'cet^ 
ttficate  $  and  prayed  to  have  the  adts^  >&c.  oooMMi- 
nicated  to  her,  in  order  that  she  might  draw  such 
ocBdUfliens  litoiti  idicm,  as  knight  be  lawfed^  in  the 
proceedings  to  be  had  in  regard  to  her  son ;  and 
that  the  acts  might  be  brought  to  be  inspected  by 
die  judge  for  that  purpose ;  and  dedared  het  in* 
teiktion  to  prosecate  the  patties  for  the  raptiis 
sedacUoTM,  as  it  is  termed  in  the  laws  of  Frafk:e* 
On  the  I4rth  March  this  was  likewise  notified 
penonaily  to  Miss  Jbn^^,  and  ill  her  answer  i^e 
admits  that  she  had  such  notice. 

A  proctor  appears  there  for  Miss  Jone^^  aiid 
alleges,  that  she  was  a  mkior^  wid  «K7t  properly 
dted,  being  a  &reigner.  His  objection  Was  over- 
ruled ;  and  I  must  suppose  law&Jly^  l%e  iSenes- 
dial  ofders  the  acts^  &c»  to  be  delivered  to  Bag(^ : 
he  giving  s&cuiity  to  produce  them  on  an  appeal* 
From  this  sentence,  Mm«  Scrimhire  appeals  to  the 
official  ^Bokfgne,  and  sets  fMh  the  decree^  and 
that  she  is  materially  interested  to  oaoae  the  mar-, 
nige  tobe  aniMklled  J  and  prsys  that  the  acts  may  be 

;  .  brought 
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scmiMHiaEt;.  btought  ioto  Court,  which  are  necessary  to  prove 

^*"'*''        the  matriage  fraudulent,  for  tlie  purpose  of  annul- 

99th  Jufy  1758.  ling  it ;  and  protests  of  presenting  a  petition  to 

liim  for  that  purpose.  The  Official  inhibits  the 
Seneschal  from  delivering  out  the  papers ;  but  the 
Official  having  only  authority  over  the  Seneschal, 
and  to  try  the  validity  of  the  marriage,  and  not 
having  criminal  jurisdiction,  it  was  thought  proper 
to  drop  that  proceeding  by  the  advice  of  counsel, 
and  to  proceed  before  the  Parliament  of  Paris, 
where  effectual  justice  could  be  done,  by  securing 
the  papers,  and  punishing  the  parties  guilty  of  the 
raptus  seductionis,  and  the  marriage  might  also  be 
annulled.  On  the  18th  April  17^>  an  appeal  was 
accordingly  interposed  <^  from  the  sentence  of  the 
**  Seneschal  at  BohgnCf  and  from  the  celebration 
"  of  marriage." 

All  this  appears  from  the  proceedings ;  and  I  am 
to  presume,  that  it  was  agreeable  to  the  laws  of 
France.  The  criminal  proceedings  for  the  raptus 
seducHonis  lasted  from  the  18th  April  1744  to  the 
27th  February  1749.  On  which  last  day,  the 
French  subjects,  who  had  been  privy  to  this 
transaction,  were  condemned  to  the  galleys ;  and 
Miss  Jones  and  others  were  banished  for  five  years. 
And  on  the  26th  of  August  1749^  the  marriage, 
was  annulled. 

It  has  been  much  ipsisted^  in  ^ugument,  that  a 
citation  was  taken  out  here  in  June,  before  the 
sentence  at  Paris,  and  that  an  absolute  ^pearance 
was  given  by  Mi.Bogg  Oen.  But  it  is  to  be  ob- 
served, that  issue  was  npt  joined  till  the  26th! 
October  1749»  lifter  the  sentence,  and  that  liie  ap- 
peal to  the  Parliament  of  Paris  was  in  April  1744. 
And  I  do  not  apprehend  that  the  mere  appearance 
given,  here  by .  Mr.  Bogg,  before  the  sentence  M 

Finance, 
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France^  is,  in  point  of  kw,  a  waiver  of  proceedings  scrimshire  t;. 

in  France  J  or  of  the  law  of  France^  or  an  electing  of \ 

another  Court.  a«*  J«iy  175a- 

The  suit  here  is  for  restitution  of  conjugal  rights^ 
and  a  sentence  in  France  is  not  of  itself  a  bar  to  such 
suit.  It  is  only  evidence  of  what  the  French  law 
is,  by  which  the  Court  is  to  try  the  validity  of  the 
marriage,  or  contract.  If  there  had  been  no 
sentence  in  France,  the  party  might  have  shewed, 
that  it  was  not  a  good  marri^e  by  the  laws  of 
France;  and  he  might  equally. have  denied  the 
marriage,  whether  there  had  been  proceedings  and 
sentence  or  not  zi  Paris ;  as  I  take  it  to  be  clear, 
that  both  parties  in  the  cause  had  obtained  a  forum 
in  France^  where  the  marriage  contract  was.. en- 
tered into ;  and  by  marrying  ithere,  had  subjected 
themselves  to  be  punished, by  the  laws  of  the 
cojuntry  for  a  claade^tiqe  marriage  ;  .and  had  also 
subjected  the  validity  of  the  contract  to  be  tried 
by  the  laws  of  that  country ;  as  the  contract  itself 
or  the  marriage,  being  according  to  the  form  of 
that  country,  was  meant  to  be  a  marriage,  or  not^ 
according  to  the  laws  of  that  country,  which  is 
still  more  strongly  shewn  in  this  case,  by  inserting 
the  words.  If  Holy  CJtuirch  shall  it  admit. 

I  must  observe,  also,  that  the  suit  was  commenced 
against  Miss  Jones^  concerning  the  marriage  in 
France,  before  she  left  that  country ;  for,'  from  the 
beginning,  the  proceedings  by  Mrs:  Scrimshire  were 
in  order  to  annul  the  marriage :  and  though  Miss 
Jones  left  France  before  the  direct  question' on  the 
marriage  was  brought  before  the  Court  in  France, 
yet  she  was  there  during  the  time  .when  Mrs; ' 
Scrimshire  waa  taking  proper  steps  to  annul,  the 
marriage^  and^  on  that  account,  I  must  consider 

the 
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scRiHitiiiiK  f.  the  cause  as  began  against  her  befbre  she  left 
sctmtHiRfc.   jpv^iwj^,  and  when  undoubtedly^  by  her  residence 


i9ih  /if^  i79«.  and  marriage,  she  was  subject  to  the  jurJi^ctioti 

of  that  country.  She  ought,  dierefdre,  t6  have 
Itaid  in  France^  to  have  defended  hef  rights  thete. 
She  might  have  done  so,  notwithstanding  the  ^^lar. 
And  there  have  been  instances  of  persons  doing  so 
in  this  country* 

As  both  the  parties,  by  celebrating  the  marriage 
in  FrancCf  have  subjected  tfaeittselvte  tb  the  law 
of  that  country  relating  to  jddarriajge ;  and  a^  their 
mutual  intention  must  be  presumed  to  be,  that 
it  should  be  a  marriage  »  n^t^  According  to 
the  laws  of  France^  I  apprehend  it  is  Hot  in  llie 
power  of  one  of  the  parties^  by  lifiiaving  the  place, 
to  draw  the  question  of  the  Marrilige^  or  contract, 
«<  ad  aUud  ea^amen^"  to  be  tried  by  diflfer«nt  hms, 
than  those  of  the  place  where  the  parties  eo^ 
tracted.  They  may  change  the  fotiim,  but  they 
must  be  tried  by  the  laws  of  the  country  which 
they  left.  This  doctrine  of  trying  CoiitractSi 
tepeciaily  those  of  marriage,  according  to  tht  laivs 
of  the  country  where  they  wer^  made^  is  con- 
formable to  what  is  laid  down  in  our  bOoks^  iti4 
what  is  practised  in  all  civilized  countri^  mA 
what  is  agreeable  to  the  law  of  nations,  which  b 
the  law  of  every  particular  country,  and  tikk^ 
notice  of  as  such. 

lliis  subject  is  much  discussed  by  Sanchez  *,  to 
the  following  efiect,  that  as  to  ihe  maxim  or 
general  rule,  «  Ut  non  teneantur  peregrini 
<<  bus  et  coHsuetudinibus  loci  per  quern  transeunt, 
this  rule  has  exceptions;  **  1st,  Quoad  con* 
c<  tractuum  solemnitatetn ;  nam  quicunque  forenses, 

*  De  BTatrim.  lib.  3.  de  clandestmoconsenaa.  Disput.  18.  i  10. 

"et 


*'  ^P^^W^m  tflmei^w  wrvare  sokeamit^tes  in  con-  scrhishiri  «. 
"  tr^lipliq  reqv^^  qtconsnetudiiiifauaoiipidi  ^"""""'' 

<<  in  qi^Q  coi|jlir^U9(4  i  ntt|t)])Q  enim  cqntractus  qui^  39th ./u^  1759. 
'<  lll^et  fq|ri|fi;i  8P^[^.i!  lA  loco  eontraotu^ ;  Unc  est 
f^  qci^ilrm^ufA  abfolut^  ioil^uiii,  ceoBeri  cdt^braikiiiD, 
f«  juxfa  cpnfN#i|dinM  ^.  statuta  loci  iniquo  inittur. 
f<  Quq4  itj^.pr^Yeojt,  quis^  contractus  sequiturcon- 
^^  suetudineset^  9tH|ut«i  Ipci  in  quo  cefebiatur/'  And 
a  Qe^e*  ispvt»  aft  1p  inbabiti^ntsof  aplaoe  whefe  the 
decree  of  the  Qovflidl  of  7V^  for  avoiding  clan- 
dfsstine  marrifigw^  is  not  Feqeived ;  sufqabse  fWftn 
i}figfa&4theygq  ta  pieces  *'per  modum  iransiiusyubi 
^-  obfigfitf  deqr^ttm%^  end  nfarr}i.theieaccoiidfa»g  to 
the  law?  oiC  their  qwQ.dpqncO.  Some.think  that  sxieh 
Qiarriage  is  gopd  in  tl^ecase  of  stcaagero^  asagveeable 
to  the^r  own  lf^w$»  to  the^  law  of  the  country  in  which 
they  are  domidlod^  though  not  to  the  law  qf  the 
place  where  th^y  are  lo^ed.    BmiBr Sanchez  thinks 
.  tj^  iqaiTiage  void^  b^ause  it  wants  the  solemnities^ 
*^  qua^  peti^nt.  lege^.  1/pci  ubi  ocaitractus  initiH"  $ .  et 
^^  (]paqa4  splcimnitiitem  adhibendam  in  contractibusi 
^  sc^  lege^  loci  ip  quo  contractus  celebratur  in- 
<<  sp>cigjBi^9r/'    'Hieiie  authorities  fully  shew^  that 
all  qi^tracts  are  tp  b^  considered  accoc#ng  to  the 
lawa  of  the  country  where  they  are  made.    And 
the  practice  of  civilized  countries  has  been  con- 
formable to  this  doctrine^  and  by  the  common  con- 
sent of  nations  jtias  bew  so  received. 

The  ciy^B  mentioned  in  the  French  Advocate^s 
opiDton^  as  well  as  that  quoted  by  Dr.  Pirifold,  from 
the  journal  des  audiences,  lib.  I.  c.  S4.,;  eatabli$|h 
this  principle.  It  is  likewise  saidj  that  if  the  inha- 
bita9t9  oC  ^  CQuntry  where  clandestine  marri^^s 


*  Ibid.  §  27. 

are 
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scEiMtBiREv.  are  forbid,   go  to  a   country  where    they    are 

scRiutHmg.   allowed,  and  marry  there  in  iransitUj  the  marriage 

29th Jn^  1759.  is  good;   **  peregrinos  a  domicilio  absentes  non 

**  teneri  legibus  Alius,  si  contrariae  vigeant  in  loco 
*<  ubi  reperiantur."  According  to  this  authority 
also  it  is  plain  that  the  laws  of  the  country  where 
a  marriage  is  celebrated,  are  tq  be  the  rule  by 
which  the  validity  of  it  is  to  be  tried* 

Voet  *  also  puts  the  point  in  the  same  manner. 
*>  Qua  solemnitate,  quibus  modis,  contractus  quis- 
<<  qu6  celebrandus  sit,  quando  solemniter  initus  ac 
*'  perfectus  intelligatur,  ex  lege  loci  in  quo  con- 
^'  tractus  celebratur  dijudicandum  est ;  non  vero 
*'  ex  statutis  regionis  illius,  ubi  sita^  sunt  res  im- 
''  mobiles,  circa  quas,  primario,  aut  per  consequent 
"  tiam, :  contractus  versatur."  Mynsinger  t  also 
*'  may  be. cited  to  the  same  effect. 
,  And  a  case  iis  stated  o^viFrench  man  of  Paris  and  a 
minor  going  to  Lorrain  and  matrying  there  accord- 
ing to: law ;..  the  wife  has  a  child,  and  then  leaves 
Lorrain  and  goJBS  to  Pom  and  claims  her  husband* 
His  friends  institute  |  criminal  prosecution  to  annul 
the  marriage  for  want  of  consent  of  parents.  One 
Court  thought  this  marriage  the  raptus  seductionis ; 
but  on. an  appeal,  the  Parliament  reversed  that 
determination. 

1 : r-r-. i 

*  Voet  in  Dig.  lib.  23.  tit.  2.  n.  85.  fol.  55. 
.  t  Singul.  Obsemt.  cent.  5.  obs.  20.  n.  ult.  **  Si  qois  in  loco 

aliquo  actum  gerens,  neglecds  loci  illius  sole^nibus,  adhibuerit 

ea  qude  vel  domicilii  yeltipi  sitae  statuu  requi^ant,  sire  diTeoa  iOa 
**  ^tiive  ^auciora' — y  Ita  gesta  nullius  fore  momenti  pronunioit, 
<<'tt7e  actum  gerens  extra  domicilii  locum  serraverit  solemnia  do* 
*\  micilii,  sive  ea.quae  requirebafitttria  loco  rei  immobills  sits.** 

This  passage  appears  to  be  an  abstract  of  the  substance  of  the 
chapter^  and  not  an  extract  front  Mynmget, 

So 
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So  in  Holland,  Voet  says  *»  if  an  inhabitant  of  Sckimsbirb  p.^ 
JSoUand  contract  a  marriage  in  Flanders  or  Bra-    ^*""'"'^'' 
bant,  with  a  woman  of  the  country,  observing  those  39th  J»iy  1759. 
rites'  which  by,  the  laws  of  Flanders  or  Brabant  are 
required,  it  would   appear  that   such    marris^e 
would  be  deemed  good  in  Holland,    "  eo  quod 
<<  sufficit  in  contrahendo  adhiberi   solemnia   loci 

illius,  in  quo  contractus  celebratur,  etsi  nOn  in- 

veniantur  observata  solemnia,  quas  in  loco  domi- 
*^  cilii  contrahentium,  aut  rei  sitae,  actui  gerendo 
<*  prescripta  sunt'*  And  the  States  of  Holland 
have  given  two  sentences  in  that  manner.  His 
own  opinion  however  is,  that  the  marriage  was  bad, 
not  upon  general  principles  of  law,  but  on  ac- 
count of  a  particular  and  positive  law  in  Holland^ 
which  makes  all  marriages  whatever  of  Dutchmen, 
wherever  they  be,  void,  unless  the  banns  are  pub- 
lished in  Holland. 

As  to  the  practice  of  England,  there  is  the  case 
quoted  by  Dr.  Paul  of  Miss  Fairfax,  daughter  to 
Lord  Fairfax,  who  was  publicly  married  to  Lord 
.Ahergaoenny  at  Paris,  she  being  a  minor,  and  not 
having  her  mother's  consent.  A  suit  was  insti- 
tuted before  the  Parliament  of  Paris  to  annul 
.  the  marriage ;  and  it  was  annulled.  She  came  to 
England,  and  was  maid  of  honour  to  King  Jame^% 
Queen,  and  was  dlerwards  married  to .  Sir  Charles 
Carter ;  and  Lord  Abergavenny  married  Lord 
Bellasis*  daughter.  This  shews,  that  in  marriages 
abroad  by  English  subjects,  the  English  law  takes 
^notice  of  the  foreign  law.  For  if,the  JFVencA 
sent^ice  in  that  case,  was  not  to  be  taken  notice 
of  here,  they  might  both  have  b6en  prosecuted  for 


'm      *i       1^ 


.    *  Voet  in  D.  lib.  23.  de  ritu  nuptiarum,  tit.  2.  n.  4.  fol.  20. 

bigamy. 
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soiHSHoii*.  tiigamy,  and  the  ctiildren  of  1^«  aeooffd  nuiriage 

"'""'"'  would  have  been  bastards. 
3BibA<r.i7M.  ^e;^/)f  also  lays  it  dpwi^  tlwt  if  aiDw^iPwnes 
mFrance  and  afterwards. here,  biAfimtwife  beisig 
livings  he  may  be  prosecute^  fbttdvay;.  And  for 
this  reason  — ^  beoavse  the  Uw  takes  notice  of  fo- 
reign njiarriage.  * 

So  where  a  foreign  issue  which  is  local  sunmt,  it 
tftay  be  tried  here  by  a  jwy,  according  to  the  lavs 
of  the  foreign  country ;  and  upoumAi/  dbAe/pleadied, 
the  laws  of  that  country  may  be  given  in  evid^Qce.  t 
Why  may  not  this  Court  then  talte  notice  of 
•  foreign  laws,  there  being  nothing  ill^l  io  dpiog 

it  ?  From  the  doctrine  laid  down  in  oujr  books— 
the  practice  of  nations  —  and  tfae  mischief  and  coo- 
fusicm  Uiat  would  arise  to  the  subjects  of  eyeiy 
cpijntiy,  froma contrary  doctrine,  I  m^  in^  that- 
.it  is  the  consent  of  all  nations,  tfa^t  it  is  the  jus 
^tt*titm,  iha,t  the  sdLemnities  of  the  different  nations 
wth  raepect  to  marriages  should  be  observed,  and 

*  This  question  was  moved  to  me  >t  the  OU  BaiUf,  a  am 
iwuaeth.  two  wi*esi  one  in  Rtntce  spd  aoMher  in  Englmd, 
wjhe^er  be  n^y  be  imdicled  and  tried  for  tbaJt  fdoof  h^re  io 
£pglttH4i  I^l(l.  I  took  this  difference,  that  if  his  first  maniagt 
WU  in  France,  and  the  second  marriage,  which  maketh  the 
Mony^  was  in  England,  then  I  was  of  opinion  thai  be  might  be 
iwiiotad  and  tried  here  for  it,  and  the  Jury  might  on  ende«oe 
6sd  bis  first  Dta^iiage  in  B'ltaw,  being  a  mere  tnantory  act,  and 
htiring  nothing  of  fBb>ny  in  it ;  and  our  juries  usually  find  aufh 
U&nsitory  acts,  though  they  are  done  in  a  foreign  nation  ;  but 
if  the  first  marriage  was  in  England,  and  tfae  second  in  l^mtee, 
then  I  was  of  opinion  that  he  could  Hot  be  tried  for  it  here; 
bMKUM  the  act  whiah  made  the  felony,  was  dooe  in  anotto- 
lou^Mm  B^d  felonies  done  in  BDOtber  kingdon^  are  not  by  the 
common  law  triable  here  in  Ettgland.  Kefyng't  Rtff.  pi^  79. 
f2Salk.6Sl.    6ifod.l95.S.C. 

tbat 
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that  contracts  of  this  kind  are  to  be  determined  by  scRiMtHi&s*. 
the  laws  df  the  country  where  they  are  made.    If 


that  principle  is  not  to  govern  such  cases,  what  is  «^^  ^^^  *^"- 
^  to  be  the  rule,  where  one  party  is  domiciled, 
and  the  other  not  ?  Th^  jus  gentium  is  the  law 
of  every  country,  and  is  obligatory  on  the  subjects 
of  every  country.  Eveiy  country  takes  notice  of 
it;  and  this  Court  observing  that  law  in  deter- 
mining upqn  this  case,  cannot  be  'said  to  deter- 
mine EnglUh  rights  by  the  laws  of  Fratwe,  but  by 
the  law  of  Engiandf  of  which  thejus  gentium  is  part. 

All  nations  allow  marriage  contracts ;  they  are 
*^  juris  gentitm,'^  and  the  subjects  of  all  nations  are 
equally  concerned  in  them ;  and  from  the  infinite 
mischief  and  confusion,  that  must  necessarily  arise 
to  the  subjects  of  all  nations,  with  respect  to 
legitimacy,  successions,  and  other  riglits,  if  the 
respective  laws  of  different  countries  were  only 
to  be  observed,  as  to  marriages  contracted  by 
the  subjects  of  those  countries  abroad,  all  na- 
tions have  <!onsented,  or  must  be  presumed  to 
consent,  for  the  common  benefit  and  advan- 
tage,  that  such  marriages  should  be  good  or  not, 
according  to  the  laws  of  the  country  where  they 
are  made.  It  is  of  equal  consequence  to  all,  that 
one  rule  in  these  cases  should  be  observed  by  all 
countries  —  that  is,  the  law  where  the  contract  is 
.  made.  By  observing  this  law,  no  inconvenience 
can  arise ;  but  infinite  mischief  will  ensue  if  it  is 
not.  For  instance — supposing  this  mamage  should 
be  declared  good,  might  not  Mr.  ScrimshOre  never- 
theless go  into  France^  and  marry  another  woman 
there,  the  first  marris^e  being  null  there :  hj^  might 
come  into  England  afler  hb  marrii^e  in  France^ 
and  live  here,  and  could  not  be  prosecuted  for 

VOL.  II.  E  E  bigamy, 
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scRiMSKiiiB  II,  bigamy,  accotding  to  Kebfng ;    for  the  felonj, 
ScEiMfiRi.  jj^ijjg  j^ue  abroad,  could  not  be  tried  here.     The 

99ch  /k^  1752.  consequence  of  which  would  be,  that  he  might  have 

two  wives,  and  might  have  lawfiil  issue  by  both  in 
different  places.  His  children  in  JPrmtee  would  be 
bastards  in  England^  but  would  be  legitimate  in 
France^  and  might  inherit  there ;  and  the  children 
by  Jmtes  would  be  legitimate  in  England^  but 
bastards  in  FrancCy  and  would  not  inherit  there. 
The  French  woman,  that  he  married  in  France^ 
would  have  no  right  to  English  effects,  for  Janes 
is  the  lawful  wife  here.  Jones  would  have  no  ri^t 
to  French  effects,  for  she  is  not  the  lawful  wife 
in  France.  And  if,  as  it  may  happen,  afler  they 
have  had  children,  both  should  go  to  France^  and 
should  marry  again,  and  have  children  in  France 
— what  infinite  confusion  would  attend  all  these 
consequences  of  such  a  principle,  to  the  great 
detriment  and  inconvenience  of  themselves  and 
their  issue,  and  the  subjects  of  both  countries  ? 

Again  —  If  countries  do  not  take  notice  of  the 
laws  of  each  other  with  respect  to  marriages,  what 
would  be  the  consequence  if  two  English  persons 
should  marry  clandestinely  in  England^  and  that 
should  not  be  deemed  a  marriage  in  France  f 
Might  not  either  of  them,  or  both,  go  into  France 
and  marry  again,  because  by  the  French  law  such 
a  marriage  is  not  good  ?  And  what  would  be  the 
confusion  in  such  a  case?  Or  again  —  Suppose 
two  French  subjects,  not  domiciled  here,  should 
clandestinely  marry,  and  there  should  be  a  sentence 
for  the  marriage ;  undoubtedly  the  wife,  thou^ 
Fretu^  would  be  entitled  to  all  the  rights^  ^f  a 
Wife  by  Oilr  law.  But-  if  no  faith  sbouM  be  ^ren 
to  that  sentence  in  ^FVitiTice,  and  the  marriage  should 

14  be 
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be  declared  null,  because  the  man  wad  not  domi«  scRmsHiRttf. 
ciled  J  he  might  take  a  second  wife  in  ^rance^  sckimshiri. 

and  that  wife  would  be  entitled  to  legal  rights  there,  ^^^  ^^  *7*« • 
and  the  children  wduld  be  bastards  in  one  country 
and  legitimate  in  the  other.    So  that  in  cases  of 
this  kind,  the  matter  of  domicil  makes  np  sort 
of  di£ference    in    determining    them ;     because 
the  inconvenience  to  society  and  the  public  in 
general  is  tl^e  same,  whether  the  parties  dontract- 
ing  are  domiciled  or  not.    Neither  does  it  make 
any  difference,  whether  the  cause  be  that  of  coq* 
tract  or  niarriage ;  for  if  both  countries  do  not 
observe    the   same   law,   the   inconveniences  to 
society  mu3t  be  the  same  in  both  case^.    And 
as  it  is  of  consequence  to  the  subjects  of  both 
countries,  and  to  all  nations,  that  there  should  be 
one  rule  of  determining  in  all  nations  on  contracts 
of  this  kind,  it  is  to  be  presumed,  that  all  nations 
do  consent  to  determine  on  these  contracts,  by  the 
laws  of  the  country,  where  they  are  made ;  as  such 
a  rule  would  prevent  all  the  inconveniences  that 
must  necessarily  arise  from  judging  by  different 
layrs,  and  is  attended  by  no  manner  of  inconve- 
nience, but  is  for  the  advantage  of  the  subjects  of 
all  nations. 

In  the  present  case,  there  has  been  a  sentence 
of  the  proper  forum,  pronouncing  on  the  whole 
facts  of  the  case,  -and  the  principles  of  the  laws 
of  France^  as  applied  to  them.  In  matters  that 
belong  to  the  jus  gentitm,  our  Courts  always 
regard  the  sentences  of  a  proper  Court  As  to 
sentences  in  England ^  by  a  proper  Court,  on  a 
matter  within  its  jurisdiction,  without  doubt  they 
may  be  pleaded  in  bar  to  a  suit  here  for  the  same 
matter. 

E  E  Sr  The 
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sciiMSHiRBv.       The  probate  of  a  will,  or  a  sentence  for  or 

\  against  a  marriage  in  the  Ecclesiastical  Court,  will 

99ch  Jti(yi753.  be  received  in  bar,  where  the  same  is  attempted 

to  be  drawn  into  dispute  at  common  law.  But 
the  law  of  this  country  goes  farther  than  the  sen- 
tences of  our  own  Courts.  If  an  Englishman 
makes  a  will  abroad,  and  makes  a  foreigner  ex- 
ecutor, and  has  no  efiects  in  England^  and  the 
executor  proves  the  will  lawfully  abroad,  that  pro- 
bate or  sentence  of  the  proper  court  establishing 
the  will,  as  to  effects  there  of  a  man  domiciled 
there,  would  be  a  bar  to  a  discovery  in  Chanceiy 
of  effects  abroad. 

In  commercial  af&irs,  under  the  law  merchant, 
which  is  the  law  of  nations,  there  are  instances, 
where  sentences  for  or  against  contracts  abroad^ 
have  been  given,  and  received  here  on  trials,  as 
evidence,  and  have  had  their  weight.  And  this 
has  been  allowed  on  a  principle  of  the  law  of 
nations,  which  all  countries  by  consent  agree  to^ 
for  the  sake  of  carrying  on  commerce  which  con- 
cerns the  public  in  general.  There  are  instances 
of  the  same  kind  in  the  Court  of  Admiralty ;  the 
sentences  of  all  Courts  of  Admiralty  are  taken 
notice  of  by  one  another ;  they  are  obligatoiy  by 
the  law  of  nations.  By  the  mutual  consent  of  all 
nations  they  take  notice  of  one  another's  sentences, 
and  give  mutual  faith  to  their  proceedings.  All 
courts  of  admiralty  in  Europe  are  governed  by  the 
same  law,  —  the.  law  of  nations.  And  it  is  just, 
by  the  law  of  nations,  for  nations  to  be  idding 
and  assisting  to  each  other.  And  therefore,  as 
the  law  of  England  -takes  notice  of  the  law  of 
nations  in  commercial  and  maritime  affiurs ;  be- 
cause all  countries  are  interested  in  those  ques- 
tions ; 


44 


CONSISTORY  COURT  OF  LONDON.  4^1 

m 

tions ;   add  as   all  countries  are  equally  inter*  scrimibirk*. 
«.ted  to  have  matrimonial  questions  determined,  ^^H^::::::^ 
by  the  laws  of  the  country  where  they  are  had,  and  sgth  j^  17^%. 
(he  mischief  would  be  infinite  to  the  subjects  of  all 
'  nations  if  it  was  not  so ;  I  am  of  opinion,  that  this 
is  the  jm  gentium  of  which  this  and  all  courts  are 
to  take  notice. 

The  principle  and  rule  of  law,  as  laid  down  in 
our  books,  is. 

Quod  justfle  nuptis  solum  dicuntur,  quas  rit^ 

et  secundum  prsecepta  legum  contrahuntur. 

^*  Quod  non  dicuntur  conjuncti,  qui  contra  leges 
<<  juncti  sunt. 

'^  Quod  contra  jus  non  sunt  nuptise." 

And  Lindwood  says*,  '^  verum  est  quod  ubi 
^f  lex  yel  statutum  resistit  obligationi,  tunc  nee 
**  initur  civilis,  nee  naturalis  obligatio.  Ratio  est 
**  quia  obligatio  naturalis  dicitur  de  jure  gentium. 
^*  Sed  de  jure  gentium  debemus  obedire  majori- 
^<bus,  ille  ergo  qui  contrahit  contra  prscepta 
^<  legum,  facit  contra  jus  gentium,  unde  merito 
*<  non  obligatur  etiam  naturaliter.'^ 

So  that  it  is  certain,  that  by  the  law  of  all 
countries,  a  contract  against  law  has  no  moral  or 
natural  obligation. 

Therefore,  under  the  circumstances  of  this 
case,  as  here  is  satisfactory  evidence  from  the  pro- 
ceedings and  senftence  in  France^  and  from  the 
evidence  of  witnesses,  that  this  marriage  was  cele- 
brated in  France^  contrary  to  the  laws  ofFrance^  and 
is  null,  and  not  9bligatory,  either  civiliter  or  nattsr^ 
cUter^  by  the  laws  of  Frcmce  ;  as  there  is  no  positive      / 


*  FoL  155.  lib.  3.  tit  9.  dc  locate  et  cooducto  v.  non  teneant 
^  ▼.  obli^tiir, 
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sctiMflvnrc  r.  law  of  this  QJountTy,  which  prohibits  the  Court  from 
.Jl!!^!!!!^  taking  notice  of  the Jtis  gentium  ;  and  as  the  la:w 
39ch  Jt^^  17*9.  Qf  the  country,  where  the  contract  is  made,  seems 

to  me,  according  to  the  law  of  nations,  to  be 
the  only  rule  of  determining  in  these  cases; 
I  cannot  pronounce  for  the  marriage,  but  must 
pronounce  against  it,  and  dismiss  Mr.  Scrimskire 
from  the  suit.  But  under  the  particular  circum- 
stances of  this  case,  in  which  there  is  no  doubt  that 
a  marriage  was  had  freely  and  voluntarily ;  and 
that  tliis  afiair  has  been  prejudicial  to  Miss  JoneSj 
who  is  a  lady  of  good  character ;  I  shaU,  agreeably 
to  precedent,  give  a  sum  to  her  nomine  expensaruntf 
ahd  fix  it  at  ^400.  The  lady  may  be  happy,  I 
hope,  in  a  man  that  deserves  her  better ;  —  if  she 
does  not  think  so,  it  is  a  great  satisfaction  to  me, 
that  she  may  have  the  opinion  of  better  judges. 


The  Court  pronoimced  for  the  form  of  sentaxse  porrected 
by  Bcgg^  viz.  <^  That  the  Proctor  for  Sarah  Jonesy  calling 
*<  herself  Scrimskire,  had  not  fully  and  sufficiendy  founded 
^<  or  proved  bis  intention,  and  that  the  said  John  &rtsi- 
<<  shire  ought  by  law  to  be  dismissed  from  the  instance  of 
<*  the  said  Sarah  Jones  as  to  the  matters  deduced  and 
*<  prayed  by  her  in  this  cause,  and  from  all  further  obser- 
*^  vaticta  of  judgment  in  this  behal£'' 
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HARFORD  V.  MORRIS. 
npHIS  was  a  case  of  nuUity  of  marriage,  brought  ^  i>^c.  irrs. 
in  the  Court  of  Arches  by  letters  of  request  SiW^* 
from  the  Consistory  Court  of  St.  David's,  on  a  mar-  ^^^^^  ^ 
ria^  had  abroad,  as  alleged,  contrary  to  the  lex  loci,  <iuction  or  • 
between  a  guardian  and  ward  of  very  tender  age,  tender  iTiy 
under  circumstances  offeree  or  fraud,  as  pleaded.  aJ^frf^. 
— The  admission  of  the  libel  was  opposed,  and  it  ^^^  ^  ^ 
was  rejected;  but  afterwards  admitted  on  appeal.*  fanned,  noiao. 

*  cording  to  the  fee 

JUBG^JI^NT.  loei,^nutained 

uUiMotekt  on 

iSir  George  Hiof.  —  This  cause  comes  before  the  vpeai  on  the 
Court  in  the  name  of  Frances  Maty  Harjbrdj  by  thefim^^^ 
her  guardians  Hugh  Hamersley  and  Peter  Prevost,  S^^J^ 
against  Robert  Morris,  praying  the  Court  to  pro-  'jj^^"°^  ^ 
nounce  for  the  nullity  of  marriages,  which  she 
admits  to  have  been  celebrated,  the  one  at  Ypres 
in  Austrian  Flanders,  the  other  at  Ahrensburgh 
in  Denmark,  with  Mr.  Robert  Morris.    In  all  cases 
of  this  nature,  it  is  highly  necessary  that  great 
caution  and  deliberation  should  be  observed  by 
the  Court,  because  of  the  consequences  of  the 
nullity  of  marriage  to  the  parties  and  to  the  pub- 
lic   It  is  of  the  utmost  consequence,  therefore,  and 
extremely  necessary  to  allow  of  every  delay,  that 
could  be  allowed  properly,  in  order  to  bring  the 
whole  circumstances  of  the  case  before  the  Court. 

The  party  Morris  does  not  appear  here  under 
any  protest  but  absolutely ;  therefore  a  libel  has 
been  exhibited.  In  that  libel  it  is  stated,  that  Miss 
Harford  is  the  illegitimate  daughter  of  Ix>rd  J3a/ft- 
wore,  that  she  is  extremely  young,  was  bom  upon 

*  This  case  is  printed  from  a  MS  of  the  whole  proceedings 
coUetted  from  the  documents  in  the  cause,  and  from  the  notes 
of  a  shorthand  writer,  by  Mr.  JMmA^  a  very  inteUigeni  Prfio- 
iitiofier  of  that  time. 

E  E  4  the 
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haivoid  r.   the  28th  November  VJSQj  and  was  placed  at  a 
^°**"'      boarding-school  by  Morris^  who  was  one  of  her 


9d  Dtc,  1776.  testamentary  guardians.  It  is  alleged,  that  he  first 
frequently  visited  her  there,  wrote  notes  to  her,  and 
formed  a  scheme  of  marriage;  carried  her  to 
public  places  here  in  England^  and  conveyed  her 
at  last  to  France,  and  from  thence  to  the  Austrian 

«  

Netherlands,  thence  to  Hamburgh,  thence  to  Wands- 
beck  and  Ahrensburgh  \n  Danish  Holstein.  The 
libel  sets  forth  two  marriages,  one  on  the  21st  May 
1772,  He  went  into  France  the  l6th  oiMay ;  they 
had  not  been  on  the  Continent  above  five  days  before 
they  arrived  at  Ypres,  and  on  the  21st  of  M^ 
1772,  they  were  married  by  a  chaplain  in  the  Dutch 
garrison  there,  in  the  presence  of  two  witnesses, 
who  are  mentioned  in  the  libel,  and  of  other  per- 
sons. They  did  not  stay  in  that  place  more  than 
one  night,  but  went  from  thence  to  Lisk,  from 
thence  to  Holland,  and  to  Hamburgh  and  other 
places,  and  upon  the  dd  of  January  I773>  &  n^^* 
riage  is  pleaded  to  have  been  had  at  Ahrensburgh, 
in  virtue  of  a  licence  from  the  king  of  Denmark, 
granted  upon  the  5th  December  I772.  That  is  a 
licence  to  dispense  with  all  form,  and  the  marriage 
was  celebrated  at  a  private  house,  in  the  presence 
of  four  witnesses  mentioned  in  the  libel ;  One  of 
these  marriages  was  in  the  English  language  ;  One 
was  a  public  marriage  in  a  church ;  the  other  a 
private  marriage  by*special  licence  in  the  presence 
of  witnesses. 

The  libel  sets  forth,  that  they  were  had  con- 
trary to  the  orders  of  the  Lord  Chancellor,  and 
without  the  consent  of  the  parent  or  guardians, 
in  evasion  of  the  laws  of  this  realm,  and  contrary 
to  the  laws^  of  those  countries .  where  they  were 
celebrated  -,  and  upon  all  or  some  of  those  accounts, 

it 
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it  is  prayed  at  the  close  of  the  Ubel,  that  the  Court  HimroiiD  v. 
would  pronounce  both  marriages  to  be  null.  -      "''^"^ 

The  King's  Advocate,  in  arguing  this  case  in  sd  Dtt,  ine. 
June  last,  said,  that  Ilif iss  Harfardj  all  circum* 
stances  considered,  was  under  force  and  restraint^ 
and  was  not  sui  juris  ;  that  she  must  be  considered 
as  acting  from  fear  and  under  imposition  j  and 
that,  on  that  account,  the  marriages  were  void. 
He  likewise  said,  that  she  was  seduced  ;  that  she 
was  imposed  upon  by  fraud,  as  well  as  by  violence ; 
and  upon  that  account  the  marriages  were  void  : 
and  arguments  of  the  same  kind  have  been  used 
by  one  of  the  counsel  to-day.  The  Ecclesiastical 
Court  certainly  has  jurisdiction  in  all  cases  what- 
soever^  with  respect  to  the  marriage  of  English 
subjects,  wherever  celebrated.  If  celebrated  in  any 
foreign  country,  and  it  can  be  shewn  that  such 
marriage  was  contrary  to  the  general  law,  to  the 
iprinciples  that  obtain  every  where  with  respect  to 
marriage ;  that  it  was  under  force  or  restraint  of 
either  of  the  parties ;  that  it  was  incestuous,  or 
liable  to  any  other  impediment,  under  which,  by 
the  law  of  nations,  it  is  not  allowed  to  marry ; — 
upon  any  such  objection,  it  is  proper  to  bring  a 
suit  of  this  nature  before  the  Ecclesiastical  Judge  ; 
and  wherever  such  marriage .  was  .  celebrated,  it 
may,  upon  such  objection,  be  set  aside.  The 
Ecclesiastical  Court  has  complete  jurisdiction  to 
decide  the  marriages  of  English  subjects  by  the 
English  law;  and  therefore,  if  there  was  any 
thing  to  shew  the  marriage  void  h^  the  general 
law  respecting  marriages^  or  by  any  particular  Jaw 
of  the  realm,  or  that  a  marriage  celebrated  in  eva- 
sion  of  the  law  of  the  realm  was  to  be  set  aside,  if 
that  proposition  was  any  where  tenable,  certainly  this 

Court 


44^  CASSS  DETJSBmKBD  Iff  THE 


Mjoeius. 


Cwrt  has  fiiU  jjoriBdiclSon  ta  enter  into  the  caiue 
of  nullityi  upw  tkow  accounils* 
m  zta  i77«,  '\;{^ith  respect  to  the  behaviour  of  Morris,  I  have 
nothing  to  do  with  hie  moral  conduct ;  he  is  mi- 
swerable  for  that,  to  hi^  own  eonacience^  and  m 
other  places  fi>r  his  breach  of  trusty  aii4  contenpt  eC 
the  Hi^  C<Hirt  of  Chancery ;  and  such  proceed* 
ings  the  laws  of  thia^  country  may  punish  in  a  proper 
waiy ;  but  his  having  used  any  arts,  or  any  influ- 
ence whatsoever,  such  as  entreaties  or  applicatiem 
by  way  of  courtship,  to  this  young  lady,  will  not» 
in  my  apprehension,  affect  the  validity  of  the  mwx* 
riaf^  which  he  has  contracted  with  hen  What 
is  i^teaded  in  this  case  ?  In  the  twelfth  article  it  ia 
stated,  *<  that  after  Mr.  Morris  had  made  use  of  tho 
arts  aforesaid,  that  is,  by  sending  notes  and  cards, 
and  making  appointments,  and  cainrying  theyoung 
lady  about  to  public  places,  and  to  dinners  and  to 
balls,  and  to  Rmelagh^  and  amusements  of  that 
'*  sort,  by  the  arts  aforesaid,  he  seduced  the  said 
**  Mary  Hai^d,  falsely  called  Morris,  from  the 
*<  house  of  Mrs.  La  Touche;  and  wh^n  he  had 
gotten  her  into  a  coach  with  him,  he,  in  viola- 
tion of  his  duty  and  trust,  topk  advantage  of  the 
infancy,  ignorance,  and  inexperience  of  the  said 
Frames  Mary  Harford,  falsely  called  Morris,  and 
'*  by  divers  specious  pretences  and  entreaties,  per- 
'*  suaded  and  prevaUed  upon  her  to  go  with  him  to 
"  France  J^  When  she  was  in  France,  atBologne,  as  it 
18  expressed  in  the  thirteenth  article, "  she  wished  she 
«  was  at  home  again ,''  and  it  is  fturther  pleaded, 
**  that  Mr.  iltfom'f  threatened  that  he  would  kill  him- 
<<  self,  if  she  went  home  again,  and  that  terrified  her/* 
No  violence  to  her  is  pleaded,  but  he  said  <<  that  he 
^'  would  kill  himself,''  unless  she  would  stay  with 

hira» 
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tnie»  nd  dot  there 

but  notfamg  is  jinitA  wlutMefct  wiA  lopeotto 

force  or  violence  and  bj  Morris  to  Mdke  lier  figii 

that  dedanrtioB.    It  «o*  be  taken,  Ufceiefijre^  tittft 

fthe  sigiied  it  Yolimtaril J  with  icgaid  to  the  marroig^ 

where  the  marria^  ia  aaid  to  be  aolemniaed. 

In  what  inawnei'  did  thejr  proceed  after  the 
marriage?  Chithenertdaf  they  went  first  to  Xisfe^ 
then  to  Hamittrgk,  and  other  places^  and  were 
pursued  bj  the  guardians  as  aoon  as  they  had  got 
iiiformationy  which  was  by  a  letter  he  wrote  him- 
self, by  which  they  were  acquainted  with  the 
marriage.  The  libel  then  states  the  order  of  the 
Court  of  Chancery,  upon  which  the  guardians 
went  abroad  in  pursuit  of  her,  but  without  sue* 
cess;  and  that  they  obtained  orders  from  the 
Court  of  France^  and  from  the  Senate  ofHam^ 
burgh,  at  the  time  she  was  there ;  but  still  they 
could  not  obtain  her,  as  she  was  gone  to  Wands^ 
beck  in  Denmark;  and  she  was  married  at  Akrens^ 
burgh,  on  the  3d  of  January  1773* 

With  respect  to  what  the  temper  or  conduct  of 
Morris  was,  whether  exceptionable  from  the  means 
used  to  seduce  her,  there  is  nothing  pleadeii,  that 
shews  the  lady  was  under  any  sort  of  constraint, 

or 
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habfoko  v.    or  that  any  violence  was  used^  or  that  dhe  was 
*     forced  to  do  the  acts  which  she  now  complains  of. 


Id  i)fc,  1776.  It  is  not  stated  that  she  is  not  of  marriageable  a^e. 
If  that  had  appeared,  the  libel  would  be  admissible 
certainly  under  the  general  law ;  but  there  is  no 
such  plea.  It  is  admitted,  that  though  she  was 
extremely  young,  being  bom  in  November  1759$ 
she  was  of  marriageable  years.  It  is  pleaded,  in- 
deed, that  he  carried  this  child  here  and  there, 
but  she  was  above  twelve  years  of  age  and  a  half. 

The  Court  is  to  attend  only  to  legal  objec- 
tions, and  not  to  the  other  conduct  of  the  par- 
ties. Is  there  any  legal  objection  with  respect 
to  the  marriage  ?  3he  was  of  age  to  consent.  It 
i^pears  upon  the  plea  that  she  did  consent,  and  the 
contrary  does  not  appear.  She  being  of  proper 
age,  being  free,  and  the  marriage  voluntary,  as 
appears  by  the  plea,  I  catmot  think  there  is  any 
ground  in  that  part  of  the  libel  sufficient  for  me 
to  receive  it,  by  way  of  laying  a  foundation  for  a 
sentence  of  nullity  of  marriage. 

The  next  question  is,  whether  by  the  law  of 
England  this  marriage  is  valid  ?  It  is  stated 
throughout,  that  it  is  a  marriage  without  the  con- 
sent of  the  natural  mother  of  the  party,  and  of  the 
testamentary  Guardians  and  the  Lord  Chancellor ; 
and  that  the  parties  went  into  a  foreign  country  to 
evade  the  laws  of  this  realm.  Whether  upon  that 
account,  or  any  of  tlie  accbunts  already  mentioned, 
it  is  void  by  the  law  of  England^  is  the  first  question. 

Parties  may,  go  out  of  England  and  marry 
by  necessity  or  choice;  in  either  way  a  foreign 
marriage  is  not  void  upon  that  account  by  the 
laws  of  England.  But  it  is  said,  they  go  in 
violation  of  the  order  of  the  Chancellor,  and 
without  the  consent  of  parents  and  guardians. 

What 
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What  is  the  law  of  England^  that  requires  the  con-   Harfoiid  9. 
sent  of  parents  and  guardians  ?    It  is  the  marriage 


act.    One  of  the  greatest  Magistrates  that  ever  ^dOtcui^ 
appeared  in  this  country  explains  it^  that  the  view 
of  that  act  was  to  restrain  the  abuse  that  was  so 
scandalous  in  this  country  from  clandestine  mar- 
riages, and  to  get  proof  of  marriages,  which  other- 
wise might  become  uncertain ;  as  it  is,  wherever 
you  cannot  have  evidence  of  the  fact  of  the  marriage 
being  rightly  perfomied,  and  legitimacy  becomes 
uncertain.    The  principal  view  of  that  law  was  to 
afiect  such  marriages.  The  law  does,  indeed,  in  one 
respect,  put  a  restraint,  which  was  not  known  to  the 
common  law,  upon  the  marriage  of  minors  without 
the  consent  of  parents ;  but  it  does  not  make  all 
the  marriages  of  minors,  even  in  England,  vdd. 
Marriages  by  licence  only  are  void,  fpr  want  of  con- 
sent of  parents  and  guardians.     If  this  marriage 
had  been  in  England,  and  if  instead  of  going 
abroad,  the  parties  had  been  married  in  any  great 
parish  of  this  town  or  country  by  banns,  would 
that  marriage  have  been  good  or  not  by  the  laws 
of  England  ?    No  law  says  that  it  shall  be  void. 
It  is  a  marriage  by  licence  only  that  is  void  by 
the  law  of  England,  for  want  of  consent  of  the 
parents  or  guardians. 

It  is  observed  also,  that  the  act  makes  particular 
exceptions,  without  which  the  purpose  of  the  mar- 
riage act,  though  an  exceeding  good  act,  might 
have  been  questioned  before  this  time,  if  there  had 
not  been  so  many  ways  to  avoid  the  restraint  put 
upon  the  marriage  of  minors.  It  is  provided,  that 
nothing  in  this  act  shall-  extend  to  marriages  in 
ScoUand,  nor  to  any  marriages  solemnized  beyond 
sea.  Then  marriages  in  Scotland  and  beyond  sea 
by  the  law  of  England  remain  in  the  same  state, 

as 
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HAtroiD*.  M  if  tlie  atatiil:0  bad  not  pitsp^cL    Marriage  in 
*^*^"*'     Scaffand,  if  npt  contrary  to  the  law  of  England,  is 

9d  2)^  1776.  good,  and  it  has  been  ao  detenmned.  *    That  de- 
tenninati0n  passed,  not  on  the  ground  that  the 
marriage  was  valid  in  Scatiand^  and  that  therefore  it 
was  good  — .nothing  was  laid  i>efore  the  Court  to 
4ibew  that  the  marriage  was  valid  in  Scotland — but 
because  the  Act  of  Parliament  did  not  put  any  re- 
straint upon  English  subjects  being  married  in 
JSeoUand^  with  respect  to  the  consent  of  parents. 
On  that  gromnd  it  is  that  those  marriages  are  held 
goody  not  being  contrary  to  the  Ibw  of  England. 
The  same  holds  as  to  marriages  beyond  sea.    .For 
Et^Ush  subjects  going  abroad,  or  to  Scotland^  to 
.many  English  subjects,  have  an  exemption  fr<»n 
that  restraint  in  the  act   What  was  the  case  before 
the  marriage  act  ?    WiJU  any  body  say,  that  before 
the  act,a  marriage.splemnized  by  persons  going  over 
toi  Calais,  or  happening  to  be  there,  was  void  in  this 
country,  because  such  a  marriage  might  be  void  by 
the  laws  of  France^  as  perhaps  it  was,  if  solemnized 
.  h^  a  Protestant  Priest,  whom  they  do  not  acknow- 
Ie(%e^  or  if  in  any  way  clandestine,  or  without  con- 
sent ;  and  that  therefore  it  should  be  set  aside  by 
a  Court  in.Et^landy  upon  account  of  its  being  void 
by  the  law  of  France  ?   No.     The  laws  of  the  state 
to  which  the  parties  are  subject  must  determine  the 
marriage,  unless  you  can  shew  that  the  law  of  the 
other  country  is  that,  by  which  its  validity  is  to  be 
decided.     - 

That  brings  me  to  the  otlier  great  consideration 
in  this  case,  whether  the  validity  of  these  marriages, 
being  sdemnized  in  Ypres  and  Denmark,  are  to  be 

tried  by  the  laws  of  those  countries.     If  they  are, 

I       .11  ■■        I  11 1    ■  ■      ■■-III    I  «■  .  Ill      - 1  ■     1  - 

*  Compton  V.  Bearcroft,  Arches  1767,    Delegate  1769,   vide 
'-infra,  p. 444. 

the 


CONSISTORY  COURT  OF  LONDON.  45I 

the'laws  of  those  countries  must  be  laid  before  the   Harpord  is 
Court,  and  proved  in  the  best  manner  possible ;        ^*"*' 
not  by  the  opinions  of  lawyers,  which  is  the  most  ad  jh:  1776. 
uncertain  way  in  the  world,  but  by  certificates,  lay- 
ing the  ordinances  of  those  countries  before  the 
Court.     Without  considering  how  far  that  law  is 
capable  of  being  proved  in  the  present  case^  the 
previous  question  arises  with  respect  to  jurisdiction, 
whether  the  laws  of  that  country  in  which  the 
marriage  is  celebrated    should   operate,   merely 
because  it  was  celebrated  there  ? 

I  conceive  the  law  to  be  cjear,  that  it  is  not  the 
transient  residence,  by  coming  one  morning  and 
going  away  the  next  day,  which  constitutes  a  re- 
sidence, to  which  the  lesa  loci  can  be  ^plied ;  so  as 
to  give  a  jurisdiction  to  the  law,  aiid  cause  it  to 
take  cognizance  of  a  marriage  celebrated  there. 
It  is  certain,  that  domicil,  or  established  residence, 
(that  is,  such  a  kind  of  residence  as  makes  the  party 
subject  to  the  laws  of  that  country)  may  have  that 
efifect ;  and,  with  respect  to  persons  so  domiciled, 
the  laws  of  the  country  must  be  adhered  to  in  con- 
tracts made  there.  This  was  the  case  ofScrimshire  ; 
all  the  proceedings  of  the  Court  of  France  were 
laid  before  the  Court.  I  remember  it,  though  it 
was  a  long  time  ago ;  and  I  was  counsel  for  the 
lady.'  The  mother  of  the  young  man  was  at 
Bologney  where  they  had  gone  animo  morandi.  It 
was  stated  in  all  the  proceedings,  that. they  were  do- 
miciled in  Prance  ;  he  went  there  to  reside  for  pur- 
pose of  education,  and  did  reside  there ;  and  the 
mother  continued  to  reside  there,  till  she  obtained  the 
sentence  that  was  pleaded  in  the  Consistory  Court. 
I  do  not  in  the  least  call  in  question  that  deter- 
mination in  the  Consistory  Court.  Every  man 
has  allowed  the  great  and  extensive  knowledge  of 

the 
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HiaroKD ».    the  Judge ;  but  he  founded  his  judgment  upon 

^**"'      the   sentence  given  in    that  Court,   which   had 

9dJkc.  1776.    assumed  jurisdiction  and  had  a  right  to  assume  it ; 

he  paid  all  respect  to  the  judgment,  and  upon 

that  he  gave  his  opinion  that  the  party  suing  should 

be  dismissed. 

There  was  a  sentence  then  in  that  case  given 
in  a  competent  Court,  trying  the  question  in  a 
country  where  the  parties  were  domiciled  and  set- 
tled. But  what  is  this  case  ?  The  parties  arrive 
at  Ypres  the  21st,  are  married  and  go  away  on 
the  22d.,  And  so  strong  is  that  circumstance 
felt,  that  it  is  pleaded  in  the  14th  article  of 
the  libel,  "  that  neither  the  said  F.  M.  Harford^ 
"  nor  Robert  Morris^  ever  was  a  subject  of  the 
"  French  King,  nor  of  the  Empress  Queen,  or  of 
<'  the  States  General  of  the  United  Provinces,  nor 
"  j^ere  resident  in  the  said  city  of  Ypres.*^  The 
counsel  hav6  argued  that  there  was  no  residence, 
that  the  residence  in  both  places  was  fictitious, 
and  merely  for  the  purpose  of  this  marriage.  Can 
that  give  jurisdiction  to  the  Courts  of  Ypres  and 
Denmark^  if  the  residence  was  such  as  to  be  called 
no  residence  there,  and  was  only  for  the  sake  <^ 
this  marriage,  —  if  they  were  transient  passen- 
gers, voifogeurSf  not  going  into  the  country  with 
a  view  of  becoming  subjects  of  that  country.  And 
here  I  must  observe,  that  I  do  not  mean  that  every 
domicil  is  to  give  a  jurisdiction  to  a  foreign  coun- 
try, so  that  the  laws  of  that  country  are  necessarily 
to  obtain  and  attach  upon  a  marriage  solemnized 
there ;  for  what  would  become  of  our  factories 
abroad,  in  Leghorn  or  elsewhere,  where  the  mar- 
,  riage  is  only  by  the  law  of  England,   and  might 

be  void  by  the  law  of  that  country ;  nothing  will 
he  admitted  in  this  Court  to  affect  such  marriages 

so 
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SO  celebraited  even  where  the  parties  are  domiciled  ;    hakporb  v. 
but  where  the  parties  are  not  domiciled,  and  only       ^*^"' 


going,  {  will  not  say  to  evade  the  laws  of'  this  2d />«(?.  1776. 
country,  as  that  is  an  improper  expression,  but  to 
celebrate  a  marriage  there,  by  the  laws  of  this 
country,  it  shall  not  be  affected  by  the  marriage 
act,  from  which  persons  are  expressly  exempted 
that  are  beyond  the  sea*  Can  such  a  marriage  then 
be  called  in  question  in  this  Court  ?    I  cannot  say 
Hmtj  any  more  than  I  can  say  a  Scotch  marriage 
shall  be  called  in  question,  to  affect  the  rights  of  so 
many  people  ittanied  under  the  notion  of  the  mar^ 
riage  act  not  reaching  them,  where  they  mutu^^ 
ally  contracted  themselves.     If  there  is  nothing  in 
this  case,  which  shews  that  Mr.  Morris  can  legally 
be  accused  of  violence  or  any  misbehaviour,  such 
as  will  affect  a  marriage,  — if  there  is  nothing  con- 
trary to  the  laws  of  England^  and  if  the  laws  of 
fprdgn  countries  (however  clear)  do  not  A^ach  this 
case,  because  the  parties  ate  not  subjects  there, 
I  cannot  say  that  it  is  xrontrary  to   the  law  of 
England*,    There  was  no  inhabitancy  in  the  pro- 
vinces of  Flanders f  nor  of  HoUandi  nor  the  United 
Netherlands^  but  on  the  contrary,    they  went  as 
subjects  to  the  crown  of  Great  Britain^  and  must 
be  considered  as  strangers  there.    The  question 
then  must  depend    chiefly  upon  this,   whether 
according  to  the  laws  of  Great  Britain^  by  which 
they  are  obliged  to  regulate  themselves,  they  have 
done  the    same  as  in   Great  Britain  would  be 
considered  as  a  good  and  lawful  marriage.     The 
very  plea  states,  that  it  was  not  against  the  laws 
-ci-Great  Britain.    What  am  I  to  conclude  from 
theQce  ?    If  the  suit  on  this  marriage  had '  been 
brought  at  YpreSy  or  in  Denmark^  the  Courts  of 
those  countries  would  not  have  tried  it  there.  They 
VOL.  II.  r  F  would 
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would  have  said,  *^  we  have  nothing  to  do  with  you, 
"  you  are  not  our  subjects."  And  so  the  I>anish 
lawyer  has  expressed  himself  in  giving  his  opinion. 
I  am  told  also  by  the  counsel,  that  the  Danish  resi- 
dence was  as  fictitious  as  the  other  j  and  I  take  it  to 
be  so ;  as  the  plea  asserts  that  Mr.  Morris  falsely 
stated  himself  to  be  an  inhabitant  of  Denmark^  and  a 
freeholder  of  Wandsbeck,  where  he  was  said  to  reside. 

This  is  then  a  case,  which  may  be  determined 
upon  the  libel;  there  is  nothing  affecting  this 
marriage  from  the  general  law,  from  the  Jus  Geiu 
Hum,  and  nothing  contrary  to  the  law  of  England. 
The  laws  of  Ypres  and  Denmark  do  not  reach  the 
case  ;  and  they  ought  not  to  be  pleaded  upon  it 

I  do  not  say  that  foreign  laws  cannot  be  re- 
ceived  in  this  Court,  in  cases  where  the  Court 
of  that  country  had  a  jurisdiction ;  or  that  this 
Court  would  not  determine  upon  those  laws  in 
such  a  case.  But  I  deny  the  lex  loci  universally 
to  be  a  foundation  for  the  jurisdiction,  so  as  to  im- 
pose an  obligation  upon  the  Court  to  determine 
by  those  foreign  laws.  I  think  it  extremely  ma^ 
terial  that  a  question  of  this  nature  should  be  deter- 
mined at  once.  I  hope  it  will  go  to  the  Del^ates, 
that  it  may  quiet  every  question  of  this  sort  I 
must  declare  again,  though  I  respect  and  shall  do 
every  thing  in  my  power  to  carry  into  execution, 
that  excellent  law,  the  marriage  act,  I  never  will 
interpose,  as  a  Judge  of  this  Court,  judging  ac- 
cording to  the  laws  of  this  country,  in  cases  of 
marriage,  to  carry  the  restraints  of  that  act,  further 
than  the  law  intended  they  should  be  carried. 

I  will  only  add,  that  if  foreign  Courts  have  jurisr 
diction,  they  are  open.  Why  does  not  the  party 
go  to  them  ?  Every  Court  may  determine  where  it 
has  jurisdiction.    If  they  have  none,  it  is  absurd 

to 
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to  day  that .  the  Ecclesiastical  Court  here  should    Hah? ©rd  ». 
determine,  by  the  laws  of  that  country,  which  has  * 

no  jurisdiction.    One  or  the  other  has  jurisdiction,  a^^^-^c,  1776. 
Therefore  take  which  you  will, — it  is  impossible 
for  the  laws  of  another  country  to  be  the  rule 
of  this;  Court.     I  do  not  say,  that  foreign  law 
cannot  in  any  case  be  considered ;  but  the  case 
.  must  be  extremely  clear,  as  clear  as  in  that  which 
was   before    Tir.Smpson^    in    Scrimshire^s    case. 
There  wa^.  evidence  of  jurisdiction  assumed  and 
exercised,  and  for  good  reasons.    The  whole  of 
the  proceedings  in  France  were  transmitted  to  the 
Court ;  and  when  that  is  done,  the  Court  will  de- 
termine  upon  the  operation  and  force  of  such  sen-* 
tence  so  introduced ;  but  what  danger  would  there 
be  to  the  subject  to  make  questions  of  this  sort 
determinable  by  foreign  laws  ?   I  put  it  upon  the 
clear  proofs  which  appear  upon  the  libel  itself, 
without  taking  advantage  of  the  words    of   the 
libtfl,  and  with  reference  to  the  substantial  cha« 
racter  of  the  marriage  there  described,  I  cannot 
find  any  precedents,  which   can  possibly  lay  a 
foundation,  for  adducing  the  law  of  that  country, 
where  the  marriage  was  actually  celebrated  in  the 
manner  which  appeal's  in  this  case. 

Suppose  a  man  goes  to  Calais,  marries  there,  and 
comes  away  the  next  day,  I  should  hold  that  a 
good  marriage,  according  to  the  laws  of  this 
country.  That  is  as  much  a  good  marriage,  and 
as  agreeable  to  the  law,  as  a  marriage  in  Scotland. 
I  shall  never  think  it  my  duty  to  enter  into  the 
laws  of  France  or  Denmark ,  to  apply  them  in  such 
a  case  as  this;  for  all  the  foreign  laws,  as  the 
several  advocates  have  said,  relate  to  subjects,  and  \ 

to  people  to  be  considered  as  subjects ;  and  these 
people  are  not  so  to  be  considered,  even  upon  their 
own  shewing.     Upon  the  arguments  which  I  have 
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Harford  v.    heard,  therefore,  and  upon  every  view  which  I  can 
form  of  this  case,  there  appears  to  be  no  ibvmdatioD 


sd  Dec,  1776.  in  law  for  this  libel,  —  and  therefore  I  reject  it 

■ 

An  appeal  was  prosecuted  to  the  High  Court  of  Dei^^atea, 
and  a  full  commission  was  granted,  consisting  of  three  Spi- 
ritual Lords,  the  Archbishop  of  Y&ti  {MarHiamjy  the 
Bishop  of  Rochester  {Thomas\  and  the  Bishop  of  Peterbo- 
rough, (Hinchcl^e). — Three  Temporal  Lords^  the  Earl  of 
HHUboroughi  Earl  of  GaUawajfj  and  Lord  Sandys.  —  Three 
Judges  of  the  Common  Law  Courts,  Mr.  Justice 
Sir  Beaumont  Hatham,  %\t  James  Eyre.  — Three  Ci^ 
Peter  Calvert,  I4L.D.  Dean  of  the  Arches,  Sir  James  JHor- 
.  riott.  Knight,  LL.D.  Judge  of  the  Admiralty,  WttUam 
Macham,  LL.D. 

Counsel  for  Miss  Harford,  the  King's  Adyocat^  Dr* 

*  Wynne ;  the  Solicitor  General,  Mr.  Mansfield ^  Mr;  Kem' 

yum.   Dr.  Compton,  and  Mr.  Dunnt n^.— -For  Mr.  Morris, 

Mr.  Bearcroft,  Mr.  Arden^  Dr.  Harris,  Dr.  Bever,  Dr. 

Scott,  and  Mr.  Erskine. 

On  28th  February  1781,  the  Court  reversed  th$  sentoice 
of  the  Court  below,  and  admitted  the  libel  and  retained  the 
principal  cause;  and  on  the  21st  May  1784,  the  cause  hav- 
ing been  fully  argued  on  the  proofs,  &c.  the  Delegates  pro- 
nounced the  said  pretended  marriage,  howsoever  bad  and 
solemnized,  8^c*  null  and  invalid. 

In  Eust  V.  Boxoerman,  Arches,  Md  February  1790^  the 
Sir  If",  jrynne.  Court  adverted  to  th6  grounds  of  that  judgmeof,  and 
observed : — ^*  The  case  of  Harford  v.  Morris,  was  that 
<^  of  the  marriage  of  a  girl  above  the  age  of  legal  con- 
^  sent,,  but  taken  from  school  by  one  of  her  guardians;  itf 
<«  was  argued  on  the  law,  as  void  by  the  lex  loci.  But  the 
"  Judges  during  the  argument  desired  the  Counsel  to  con- 
^  sider,  whether  the  marriage  might  not  be  declared  void  on 
<<  the  ground  of  force  and  custody.  That  point  was  argued 
<<  by  order  of  the  Court,  and  it  is  well  knbwn^  that  the  deiir 
^  sion  passed  ultimately  on  that  principle." 

^It  had  been  said  in  argument  at  the  bar^  and  was  sot 
contradicted  by  the  Court,  <'  that  Mr.  Baron  Eyre  was  un- 
^  derstood  to  have  said^  that  he  felt  great  difficulty  on  Ae 
**  other  point."^ 
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MIDDLETON  t;.  JANVERIN, 

FALSELY  CALLING  HERSELF  MIDDLETON. 

T^HIS  was  a  suit  of  nullity  of  marriage  brought     akcbbi. 
by  Edmund  Pytts  Middleton  against  Martha     Jj^^^ 
Janveririj  calling  herself  Middktofu   Xbe  marriage       isoa. 
was  had  between  the  parties  at  Fumes,  in  Flanders.  j!^^8*  ?f 

^  ^  '  English  lubjects 

The  case  was  argued  by  Sir  John  NichoU  and  cciebntod 
Dn  Laurence  on  the  part  of  the  husband :  and  by  according  to 

Dn  Arnold  and  Dr.  Swabey  for  the  wife.  ^tiJ!^ 

"« 

Judgment.  , 

Sir  W.  Wynne.  —  This  is  a  suit  of  nullity  of 
marriage^  brought  before  me  by  letters  of  request 
fit:^m  the  chancellor  of  Winchester,  hj  Edmund 
Pytts  Middleton^  against  Martha  Janverin,  falsely 
qaliing  herself  Mi£fe{/e^on.  The  facts  pleaded  in 
the  libel,  and  admitted  in  the  personal  answers  of 
Martha  MiddktonjBvey  ^* that EdmufidPyttsMiddle- 
ian^  then  a  minor,  between  the  age  of  sixteen  and 
seventeen,  (his  father  being  dead,  and  his  mother 
^'  married  to  a  second  husband),  was,  in  the  month 
"  of  December  1776»  sent  to  the  town  of  St.  Omer, 
**  in  French  Flanders,  for  the  purpose  of  education, 
**  and  of  learning  the  French  language ;  that  he 
"  arrived  at  St.  Omer  on  the  25th  o{ December  of 
*<  that  year,  and  there  became  acquainted  with  an 
**  English  woman  of  the  age  of  twenty-eight  years, 
*'  who  at  that  time  lodged  and  boarded  at  a  private 
"  house  at  St.  Qmer.  On  the  28th  of  March  follow- 
"  iqg,  they  set  out  with  two  English  ladies  for  v 

**  Austrian  Flanders^  in  order  to  procure  a  marriage, 
^*  and  arrived  at  Fumes,  which  was  then  one  of  the 
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V 

MioDLSToirv.  "  barrieV  towns  under  the  dominion  of  the  empress 
jAMTtMit.     «  queen,  but,  by  virtue  of  the  treaty  of  Utrecht^  was 
tut  jvbo.      ^*  at  that  time  garrisoned  by  a  body  of  troops  in  the 
'"'"         "  service  of  their  High  Mightinesses  the  Statues 
**  General ;  that  they  arrived  at  an  inn  on  Easter 
'^  Sundai/iBXkd  that,  very  soon  after  their  arrival, one 
^*  of  the  ladies  enquired^  whether  there  was  not  a 
*'  minister  who  married  English  persons  there,  and 
^<  was  informed,  that  Mr.  Vanderbrugge^  minister 
'  of  the  Dutch   garrison,    had   married  several 
"  English  people  there,  or  to  that  effect'' 

She  further  answers,  <*  that  although  she  was 
"  present  when  the  said  conversation  passed,  that 
'*  she  did  not  understand  the  same,  because  such 
"  conversation  was  carried  on  in  the  French  Ian- 
"  guage,  which  she  did  not  understand ;  she  says^ 
"  that  about  eleven  o'clock  in  the  morning  of 
"  Easter  Svnday,  the  30th  of  March  I777,  she, 
"  with  the  said  Edmund  Pytts  Middkton  and  two 
**  English  ladies,  went,  with  the  landlord  of  the  inn 
'  as  a  guide,  to  the  house  of  Mr.  Vanderbrugge, 
who  was,  as  she  believes,  a  priest  or  minister  in 
holy   orders    of  the   Calvinistic    or  Lutheran 
«*  church ;  that  on  her  arrival  there,  Mr.  Fonder^ 
brugge  was  informed  by  one  of  the  English 
ladies,   that  Edmund  Pytts  Middkton  and  this 
Respondent  were  desirous  of  being  married  by 
him,  and  that  he  did  celebrate  a  marriage  be- 
tween Edmund  Pytts  Middleton  and  this  Respond- 
ent,  in  a  room  in  his  house,  m  the  presence  of 
•*  the  two  English  ladies,  and  a  man  who  officiated 
«  as  clerk  on  the  occasion ;  and  she  believes  that 
*^such  marriage  was    solemnized  in  the  ZkOch 
« language,  and  that  Edmund  Pytts  Middleion, 
^'  the  two  English  h^es^  and  herself,  were  then  all 
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^*  ignorant  of  that  language ;  that  the  marriage  middlbtom  v. 
•*  was  solemnized  without  any  publication  of  ■ 
**  bannsy  licence,  or  dispensation  previously  ob-  ^^^^^^ 
«<  tained,  and  diat  it  was  had  without  the  know- 
**  ledge  of  his  mother  or  her  husband,  but  whether 
'<  he  had  any  guardian  she  does  not  know.  She 
^*  says,  that  after  the  solemnization  of  the  marriage, 
**  they  quitted  Fumes^  and  proceeded  together  to 
'^  Nieuporti  where  they  staid  all  night ;  and  on  the 
'^  day  following  went  to  Bruges^  and  from  thence 
<*  to  Lislcy  and  returned  to  St  Omer  about  a  week 
**  after  they  had  quitted  it.  She  says,  that  during 
"  the  journey  from  Fumes  to  St.  Ornery  it  was  pro- 
**  posed  by  this  Respondent  to  Edmund  Pytts 
^'  MiddletOHy  that,  on  their  return  to  St.  Omer^  no 
**  notice  whatever  should  be  taken  by  either  of 
'^  them  of  the  aforesaid  marriage  so  had  and 
^  solemnized  between  them,  and  accordingly  they 
"  did  not  take  any  notice  of  such  marriage ;  that 
'^  they  never  lived  or  cohabited  together,  nor 
^  owned  and  acknowle<j^ed  each  other  as  man  and 
'^  wife  at  St.  Omer,  but  that  each  of  them  lived,  as 
<«  before,  apart,  in  their  respective  boarding-houses/' 
'  $he  further  says,  *'  that  she  did  not  return  to 
^  England^  but  remained  at  St.  Omer  until  about 
**  the  Slst  of  May  1777f  when  she  left  that  place, 
**  and  arrived  in  England  on  the  3d  oiJtme  foUow- 
'<  ing ;  and  she  beUeves,  that  Edmund  Pytts  Mid* 
*^  dkton  remained  at  St.  Omer  until  about  the 
**  month  of  October  1777>  when  he  also  returned  to 
**  England  ; — that  after  that  he.  frequently  visited 
<*  the  Respondent,  and  at  such  times  often  earnestly 
<<  requested  her  to  keep  the  marriage  a  secret, 
^^  allying  that  he  had  reason  to  believe  that  Ed* 
**  mund  Pytts^  who  was  his  uncle  and  godfather^ 
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.  "  add  intended  to  give  bim  a  coosfderable  fortuoe^ 
"'  would  be  much  displeased  and  offended  at  him, 
"  in  case  he  should  hear  tiiat  be  w»»  married  to  this 
*'  Respondent,  and  theref<n«  she  continued  to  keep 
**  the  marriage  a  secret  from  the  said  Edmund 
•'  Pytti ,'  atid  this  Respondent  believes,  that  about 
<*  the  banning  of  I78O,  the  said  Edmund  Pytfo 
**  Middkton  went  to  the  East  Indks,  and  has  evra 
*'  since  resided  there,  and  that  she  has  always  re- 
**  mained  in  England,  and  considered  herself  and 
**  claimed  to  be  the  lawful  wife  ot  Edmund  Piftli 
*■  Middleton ;  and  that  since  he  has  been  in  the 
**  East  Indies  she  has  written  and  sent  several  kt- 
*'  tcrs  to  him  there,  expostulating  with  him  on  his 
'*  cruel  and  neglectful  behaviour  towards  her,  and 
'*'  entreating  him  to  remit  her  some  reasonable 
*'  maintenance  as  his  lawful  wif^  but  thia  Re- 
♦'  apondent  never  received  any  answers  to  either  erf 
*•  the  said  letters." 

Mrs,  Catharine  Hansard,  the  mother  <^  ib. 
Edmund  Pytts  Middleton,  says,  "  that  abonA  October 
"  1777  her  son  returned  from  France  to  EnglaaS, 
<*  and  continued  from  that  time  until  the  beginning 
*'  of  178O  constantly  resident  with  her  and  her  husi 
<*  band ;  and  during  that  time,  the  de£»idaDt, 
**  Martha  Janxxrin,  never  lived,  or  cohabited  with 
*'  her  son  as  husband  and  wife."  Mr.  Hansard 
deposes  to  the  same  effect. 

The  libel,  after  stating  the  facts  of  the  cas^ 
pleads,  *'  that  the  town  ad^tmes  was  one  of  the 
*'  barrier  towns  of  their  High  Mightinesses  the 
"  States  General,  and  that  there  was  a  church  or 
<'  chapel  there  for  the  use  of  the  g^driBon ;  and 
**  further  states,  that  by  the  laws  and  ordinances  of 
*'  the  States  General  in  1^80,  and  by  the  resolutions 
6  "dated 
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* 

«  dated  March  18th,  1656,  relative  to  the  edict  middl«tok». 
"  published  by  the  Emperor  Charles  5th  in  1540,  ' 

'<  all  of  which  are  now  in  full  force,  it  is  declared,      sist  jvoo. 
that  marriages  can  in  no  way  stand  vatid,  with* 

out  the  previous  knowledge  of  the  free  state  of  the 
**  contracting  parties,  and  without  the  consent  of 
'^  the.  fathersf,  mothers,  parents  w  guardians  of  the 
«<  parties!,  and  that,  after  publication  of  banns  on 
**  three  several  Sundays  in  the  place  of  the  parties 
^<  domtci]^  or  legal  dispensation  of  such  publication 
*^  being  otherwise  procured ;'  and  that  by  the  de* 
^<  cree  of  the  Council  of  jTV^M/made  in  156S,  which 
*<  is  received,  and  obeyed  as  law  in  all  the  Aus-- 
^^  trkm  Low  Countries,  ^  All  marriages  which  are 
<*^not  solemnized  by  the  Proprhts  Pvrachus^  or 
<^  Priest  of  the  place,  where  the  parties,  or  one 
<<  of  them,  have  their  residence,  or  by  some  other 
*^  Priest,  with  the  licence  of  their  own  Priest,  or  of 
'*  their  Ordinary,  are  declared  to  be  null  and  void ;' 
<<  and  that  by  the  laws  of  their  High  Mightinesses, 
«  aa  well  as  of  the  Austrian  Low  Countriee^  the 
<*  said  pretended  marriage  of  Edmund  Pytts  Mid* 
^*  dIeUm  and  Martha  Janverin  was  and  is  null  and 
"  void/' 

In  proof  that  this  is  the  law  of  the  United 
Provinces,  to  which  this  garrison  in  March  I777 
was  subject,  they  have  examined  four  gentlemen, 
who  are  advocates,  practising  in  the  Court  of  Judi- 
cature at  the  Hague^  and  haye  been  sq  for  twenty 
years ;  and  they  have  also  examined  four  gentlemen 
praicttsing  in  the  Courts  in  Austrian  Flanders^  both 
with  respect  to  the  law  and  the  governing  powers^ 
under  the  circumstances  j^jeaded  in  the  libel-;  and 
they  conclude,  "  that  by  the  l^ws  of  the  United 
^^  IVovinces  of  the  I^ow  Countries,  and  the  ordi- 

<*  nances 


^2  CASES  BBTERMINED  IN  THE 

MiDDLETOM  ».  '<  nances  of  the  states  of  Holland  in  1580  and  165^ 
jamvkkiw,     ^^  there  is  no  doubt  but  that  the  marriage  is  null 
sistjvbv.      <<  and  void  on  three  grounds;  first,  on  account 
"  of  the  incompetency  of  the  nlinister  who  cele- 
'^  brated  the  same ;  secondly^  on  the  minority  of 
<<  Edmund  Pytts  Middkton ;  thirdly,  from  the  want 
^^  of  publication  of  banns.  '* 
It  has,  however,  been  said,  that  evidence  of 
.    opinion  that  such  is  the  law,  is  not  that  evidence 
of  the  law  which  the  Court  ought  to  require,  but 
that  it  ought  to  have  had  an  authentic  exemplifi- 
cation of  the  laws  and  ordinances  of  those  countries. 
Now,  I  think,  to  obtain  that  at  this  time  of  day 
would  not  be  a  very  easy  thing ;  the  decreesof  the 
Council  of  Trent  are  in  print,  and  in  .eveiy  body's 
hands ;  and  the  particular  parts  of  the  laws,  which 
are  referred  to  by  the  advocates,  are  copied  into 
their  opinions,  therefore,  I  think,  there  is  every  au- 
thentication, and  every  ground  the  Court  can  have, 
to  believe  that  such  ordinances  and  such  lav^  as 
they  mention,  were  actually  by  proper  authority  pub- 
lished, and  were,  at  the  time  in  question,  valid  and 
in  force.     To  be  sure,   the  best  ^evidence  would 
be  a  sentence  of  a  Court  of  Judicature  of  thoise 
countries.     In  the  case  of  *  Scrimshire  v.  Scrim- 
shire  that  was  obtained ;  but  in  this  case  that  would 
be  impossible,  because  neither  of  the  parties  resided 
in  the  place  where  the  marriage  was  performed, 
even  for  a  day,  but  came  away  directly; — more 
particularly,  considering  how  long  it  is  since  the 
transaction  passed,  and  the  revolution  which  has 
taken  place  there,  it  would  have  been  impossible 
to  have  obtained  any  sentence  of  a  court  of  judica^ 

ture  on  the  subject.  * 

^ 

*  Vide  supra,  p.  395. 
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It,  however,  seems  to  me,  that  the  opinion  given  Middlktoh  v. 
in  liiis  case  by  eight  gentlemen  well  acquainted  '- 

with  the  laws  of  those  countries,  (and  they  have  ***'^**' 
stated  themselves,  upon  their  oaths,  to  have  been 
in  official  situations  which  they  describe),  is  the 
best  evidence,  that  can  be  given,  of  what  was  the 
law  of  those  countries  at  the  time  of  the  transac- 
tion ;  and  I  am  convinced  by  it,  that  by  the  decrees 
of  the  council  of  Trent^  and  the?  laws  of  HoUandy 
to  which  this  garrison  was  subject,  the  marriage 
in  question  is  absolutely  null  and  void,  as  is  de- 
clared by  those  persons. 

It  is  however  contended,  that  admitting  the  law 
to  invalidate  the  marriage  in  those  countries,  yet 
that  is  not  the  law  by  which  this  case  is  to  be 
decided  in  this  Court.      It  is  not   the   lex  loci 
where  the  mamage  ceremony  is  performed,  which 
is  to  determine  the  question,  but  you  must  find 
out  some  other  law,  and  that  is  declared  by  the 
counsel  for  Mrs.  Janverin  to  be  the  law  of  England. 
Now,    in  respect  to    the    lea:  loci  having  been 
adopted  as  a  rule^  I  think  the  case  of  "Ckmipton  v. 
Bearcrqft  proves  it  V£ay  strongly.    In  that  case 
the  *  Court  of  Delegates  affirmed  the  rejection  of 
the  libel  which  was  given  in  against  the  marriage, 
on  different  grounds,  as  I  have  understood,  from 
those  which  were  taken  in  the  Court  of  Arches^ 
and  because  the  marriage  was  a  good  marriage  in 
Scotlandj  and   if  all  facts  pleaded    in  the  libel 
were  proved,   the    marriage  could  not  be  pro- 
nounced void  under  the  marriage  act ;  in  which 
it  is  expressly  declared  that  it  shall  not  extend 
to  Second.    On  those  grounds  it  was,  as  I  have 
understood,  that  the  Delegates  rejected  the  libel ; 
the  case  of  that  marriage  was  therefore  dete^mn^d 

♦  Vide  infra,  p.  444, 
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mmddlkton  p.  by  the  fcr  loci.    Those  persons  having  gone  -to 

^  ^  Scotland^  and  been  married  in  a  way  not  good  in 

sistivbo.     England  but  good  in  Scotland^  and  not  affected  by 

the  marriage  act,  were  considered  to  have  com^ 

tracted  a  vaUd  marriage.  * 

But  the  case  of  Scrimshire  v.  Scrmshire^  which 
was  determined  in  V}5%  was  a  direct  and  positive 
sentence  upon  the  merits  of  the  case,  which  can- 
not 
-  -  -        -    ■        ■     ■ 

*  There  is  a  diflerenoe  in  the  account  of  that  judgment  u 
explaioed  Aere»  and  supra  p.  430« 

The  form  of  pronouncing  judgment  in  the  Court  of  Delegates, 
without  any  declaration  of  the  grounds  of  the  sentence,  may  hare 
given  rise  to  a  different  construction  of  the  opinions  of  the  judges 
CO  this  poinu    The  libel,  which  is  here  introduced,  will  diew 
the  ground  on  which  the  nullity  wis  originally  aUeged»  on*  the 
principle  of  holding  EngUth  subjects,  going  to  Scatland  to  e?ade 
the  provisions  of  the  Marriage  Act,  to  the  consequences  of  that 
act.    That  appears  to  have  been  the  gist  of  the  Ubel  and  of  the 
arguments,  so  far  as  they  have  been  traced  in  a  very  imperfect 
note.    When  that  point  was  overmled,  and  the  libel  deemed  in* 
admiasible  on  that  ground  {a),  in  which  the  Court  of  Delegates 
concurred  with  the  judgment  of  the  Court  below,  it.might  not 
be  material  to  declare  whether  the  law  of  England,  as  explsdned 
by  Sir  G,  Hmfy  or  the  law  of  Scotland  as  here  stated,  was  sup* 
poaed  to  be  operative.  In  this  manner  the  difference  of  coDStnw- 
tion  may  have  arisen.    The  libel  pleaded,^*.-*'  The  nmrrisgeaot, 
*<  and  the  minority  of  the  lady,  and  waat  of  consent,  and  that 
*'  on  13lth  March  ]762,  a  marriage  was  had  and  performed  in 
**  the  dwelling-house  of  Thomas  lluddlestem,  a  cook  and  con- 
^'  fectioner  at  Dumfries,  in  North  Britain,  by  Richard  Jamem^ 
the  minister,  or  pretending  himaelf  to  be  the  minister  of  the 
English  chapel  at  Dumfries,  who  then  lodged  in  the  house  of 
ThomoM  HuddUslein,   in  whose  lodgii^Troom   the   marrisge 
was  so  performed  between  Edward  Beareroft,  of  Droitakh, 
m  Worcestershire,  and  Maria  Catharine  Compton  of  Hartpv^f 
«(  m  GUmcestershvret  without  publication  df  banne,   and  witk- 
<*  out  any  lioenoe  beipg  bad  and  obtained  for  t]i«.4ole«iroi|i- 
**  tionof  the  said  marriage,  from  anj  person  having,  aatho- 
•**  rity  to  grant  the  saaie^  and  that  neither  £.  Bearcrqft  nor 

"  M.  a  Camp- 


it 
«( 
«< 

«c 
«c 


Xa)  Archtt,  leth  Fd>,  1767.  libd  rejected  by  Sir  George  H^,  wbodobm  if- 
finMd  by  Court  of  Delegates,  4di  i^ei.  1769.  — JiidcesOelcG>t^  Gomld^^- 
JMrottfiirai,  AMm^J.  Da.  Jhumrel sai Clarke. 
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not  be  distinguished  from  the  prcisent,  except  by  Middlvton  v. 

the  different  residence  of  the  parties.    Mv.  Serine  ^JULll^ 

shire  was  a  bachelor,  c^tbe  age  of  eighteen,  and     ^m.  Amf. 

Sarah  Jones  of  the  age  of  fifteen ;  and  being  at       '     ' 

Boulogne  in  France^  they  were  joined  together  m 

holy  matrimcmy,  according  to  the  rites  and  cere^ 

monies  of  the  C!hurch  of  England.     That  cause 

began  as  a  suit  for  restitution  of  conjugal  rights. 

An  allegation  was  given  in  reply,  **  that  his  moth^ 

<<  had  been  in  France  for  some  time ;  that  he,  about 

"  thirteen  or  fourteen  days  before,  went  over  t9 

**  visit  his  mother ;  and  there  met  with  two  Irish 

**  officers,  by  whose  interference  this  marriage  was 

<<  ptocured.    That  in  order  to  obtain  a  sentence 

<<  against  the  marriage,  a  suit  of  nullity  had  b^n 

^<  promoted  by  his  mother  at  Boulogne ;  it  went 

'*  on  for  a  short  time  there,  but  the  Court  re- 

^'  fused  to  call  in  what  is  called  the  act  ctf  marr 

'*  riage.    That  in  the  year  1749»  an  appeal  was 

-*  -  ... 

**  M.  C  Ompton  ever  was  resident  in  any  part  of  Nf^ih  flritetn. 

**  '&ut  she  the  said  M.  C.  Compton^  in  the  beginning  o(  M^rch 
1761,  "went  from  the  house  of  JoAn  JDa/^,  her  testamentary 
guardian  in  B^ks^  to  pay  a  visit  to  her  brother.  Sir  ff^illiam 
Compton^  at  Heralip,  in   the  county  of  tVorcester,   and  '  he 


*€ 
€€ 

^^  dying,  she  left  that  place  and  went  to  her  mother  at  Hart- 
^^  pury^  in  the  county  of  OUmceiUr,  and  from  thence  went»  un- 


known  to  John  DaJhy^  and  without  his  consent,  and  without 
the  knowledge  of  her  other  testamentary  guardians,  with 
•*  £.  Beatcroft^  on  or  about  the  6th  March  1762,  to  Dumfries^ 
**  to  be  married  ;  and  that  they  were  married  there  as  afoi-esaid 
merely  to  evade  the  laws  of  this  realm,  and  returned  into 
Englafid  oh  the  same  day,  and  proceeded  to  the  bou^  of  £. 
Bearcroft^  at  DnnHoich,  and  were  never  in  North  Britain^  but 
during  the'  time  of  the  journey,  and  for  the  purpose  of  the 
marriage."    The  certificate  of  marriage  was  also  pldSaded  m 
these  words :  **  I  certiiy,  that  I  married,  after  the  mantacr  of 
?*  the  Church  of  England^  Edward  Bearcrt^,  and  Maria  Caiha- 
1*  rine  Compton.    (Signed)    J.  Jameson^  Minister  of  the  English 
**  Chapel  9t  Dumfries:"    The. prayer  of  the  libel  was,  "  that  the 
*'  marriage  might  be  declared  null  and  void,  pursuant  to  the 
*'  said  act  for  clandestine  marriages".' 

"  carried 


U 
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mjoolktonv.  w  carried    to    the  Parliament  of  Paris.      That 
'     «^  there  two  sentences  were  obtained:    one   in 
aistiVM.     «  a  criminal  form,  by  which  the  minister   ^nd 
'<  the  officers  were  condemned  for  nine  years  to 
^*  the  galleys ;  and  another  pronounced  the  mar- 
**  riage  to  be  null  and  void."    In  the  suit  here, 
the  validity  of  the  marriage  was  thus  brought  in 
question,  and  the  Court  pronounced  against  it, 
and  dismissed  Mr.  Scrimshire.    It  cannot  be   de- 
nied that  this  was  a  sentence  which  proceeded 
entirely  upon  the  laws  of  France.    If  the  mar- 
riage had  passed  in  this  country,  in  the  year  VJS% 
celebrated  by  a  Priest  of  the  church  of  Rome^ 
accdrding  to  the  ceremonies  of  the  church  of  Eng^ 
landy  it  would  then  have  been  a  good  and  valid 
marriage  by  the  law  of  England ;  but  the  law  of 
Wtance  being  different,  it  was  set  aside.    It  is  said, 
that  was  a  single  case,  resting  only  on  the  opinion 
of  one  Judge,  and  that  there  was  no  appeal.    But 
I  also  remember  to  have  heard,  that  the  judg- 
ment was  founded  on  great  deliberation,  and  that 
Lord  Chancellor  Hardwicke  was  consulted  on  it. 
In  the  case  of  Builer  v.  Freeman  *  Lord  Hard- 
wicke is  reported  to  have  said,  <<  that  if  the  mar- 
<<  riage  is  not  good  by  the  law  of  the  country 
^<  where  it  is  celebrated,  it  is  not  good  at  all,''  and 
the  Reporter  adds,  that  it  had  been  lately  so  de- 
termined in  the  Court  of  Delegates ;  but^  I  appre- 
hend, that  was  a  mistake  in  the  Reporter,  mention- 
ing the  Court  of  Delegates  for  the  Consistory  Court 
Upon  this  ground  I  think  the  true  principle 
to  be,  that  if  the  marriage  is  had  abroad,   and  is 
not  good  there,  as  being  contrary  to  the  laws  of 
the  country  in  which  it  is  had,  it  is  not  to  be  held 


*  Ambler,  3 13. ;  see  also  t  similar  dictum  of  Lord  Ht&dwicke  k>n^ 
before,  A.D.  1744,  1  Aikgn$^  p.  5a. 

good 
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good  by  the  law  of  this  country*  It  is  said  that  there  miodletonit. 

^^  Jantekin 

is  a  di&renoe  between  this  case  and  that  of  Scrim^ L 

shire  v.  Scrimskvref  that  there  was  in  that  case  a  ^l^if^"* 
residence  of  one  of  the  parties  fully  established ; 
wliereas  these  parties  were  only  three  days  in 
the  country  where  the  marriage  was  performed ; 
that  in  that  case  they  were  English  ^\xh]ect^ 
with  a  considerable  property  in  England^  where 
they  were  to  return  for  the  enjojmient  of  all 
privileges  and  rights  under  the  marriage  so  cele- 
brated. But  the  residence  of  the  young  man  had 
not  been  of  fixed  continuance,  but  was  for  a  few 
days  only,  though  his  mother  and  family  had  been 
resident  at  Boulogne  about  two  years  before  the 
transaction.  The  young  lady  had  been  there  only 
eighteen  months,  and  for  education;  therefore 
I  do  not  see,  that  this  circumstance  of  residence 
makes  ady  substantial  difference  from  the  present 
case. 

It  is  however  contended  that  it  does ;  —  and  that 
these  parties  having  |;^een  but  a  few  hours  in  the 
place,  that  will  not  give  the  law  of  the  place  a  power 
over  them ;  and  therefore  the  lex  loci  either  of  Flan- 
ders or  of  Holland  will  not  have  any  effect  upon 
the  present  case.  Then  what  will?  Can  it  be 
said,  that  it  will  require  some  new  rule  to  affect  it? 
If  this  marriage  is  not  to  be  judged  by  the  laws  of 
Flanders  or  of  HoUandy  then  by  what  law  is  it  to 
.be  judged  ?  The  counsel  say,  '<  it  must  be  judged 
**  by  the  law  of  England.**  What  was  the  law  of 
England,  in  1777?  that  if  a  marriage  is  had  without 
the  consent  of  parents  or  guardians,  or  publication 
of  bauns,. (either  party  being  a  minor)  it  is  null  and 
void  by  the  marriage  act.  I  know  no  other  law  of 
Englmd  on  the  subject  since  1753.  But  it  is  said, 
that  act  cannot  take  effect  in  this  case,  because 

there 
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MiDOLBTOM  V.  there  is  an  express  exception  that  it  shall  not  extend 
jAHTMrw.  ^^  ScQtlandy  or  aiiy  marriage  hd4  abroad.  The  reason 
2iit  Nov,  of  the  exceptioti  as  to  marriages  had  abroad  is  per- 
fectly clear.  The  act  could  not  extend  to  them  \ 
for  if  it  were  held  that  an  EngUsknUM  abroad  can- 
not marry  without  the  solemnities  required  by  thfe 
act,  he  could  not  marry  there  at  all,  for  it  is  im- 
possible to  have  those  solemnities  obs€y!*ved  in  a 
fbrdgn  country.  But  the  exception  with  respect 
to  Scotland  was  of  another  kind :  I  am  old  enough 
to  remember  the  passing  oi  that  act ;  and  I  reed- 
lect  well  that  there  was  an  intention  at  the  tim^y 
of  introducing  another  act  of  Parliament,  which 
was  to  extend  to  Scotland;  but  by  the  Act  of  Unioti, 
the  state  of  religion  is  not  to  be  touched,  it  is  to 
remain  exactly  as  it  was,  ^nd  therefore  there  was 
a  difficulty  arising  out  of  the  Act  of  Union  in  ap- 
plying the  marriage  act  to  that  country. 

The  only  law  of  England  as  to  marriage  is  ^ 
marriage  act :  it  cannot  by  that  law  be  said  that 
a  marriage  is  good  which  is  not  had  according  to  it 
It  is  true  that  a  marriage  had  abroad  is  not  wkhiti 
that  acL  But  it  does  not  follow  from  thence  tisat 
it  is  good  by  the  law  of  England.  For,  as  I  haw 
before  said,  I  know  of  no  other  law  of  England 
but  that.  And  tiie  question  will  be,  wheber  it  be 
good  by  the  law  of  the  country  in  whkh  it  was 
celebrated.  I  am  clearly  (^  opinion  that  this  vxasf- 
riage,  which  was  had  at  Fumes j  in  tiie  manner  I  have 
stated,  does  not  amount  to  a  valid  and  legal  mar- 
riage. It  is  not  so  by  the  law  of  the  country  in 
which  it  was  celebrated ;  it  is  not  stf  by  the  lai^ 
of  this  country,  and  therefore  I  pronounce  it;  to  be 
null  and  void.  .         ' 
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The  DEPOSITIONS  of  WITNESSES,  and  other 
Evidence,  in  the  Cause  of  Dalrymple  v. 
Dalrtmple,  SHprd  p.  58. 


JOHNSTOWB. 


28th  March  1809. 
lUME  CHARLOTTE  JOHNSTONE,  Wife  of  Sir  John 
Lowther  Johnstone,  of  Portman  Square,  in  the  County 
of  Middleaelc,  Baronet,  aged  twenty-six  years,  a  Witness, 
produced  and  sworn.  , 

1 .  1  O  the  first  article  of  the  said  Libel  the  Deponent  saith,  that  daub 
she  is  the  sister  of  Johanna  Dalrymple,  formerly  Gordon,  Party  charlottb 
in  this  Cause,  and  that  in  or  about  the  month  of  March,  in  the 
jear  1 804,  whilst  the  Deponent  and  her  said  sister  were  living 
with  their  father  Charles  Gordon,  Esq.  at  his  house  in  St. 
Andrew's  Square,  in  the  City  of  Edinburgh,  in  Scotland,  an 
acquaintance  commenced  between  the  articulate  John  William 
Henry  Dalrymple,  Esq.  Party  in  this  Cause,  (who  was  then 
a  lieutenant  in  his  Majesty's  Fifth  Regiment  of  Dragoon  Guards, 
stationed  at  Piershill  Barracks,  near  the  said  City  of  Edinburgh, 
in  Scotland,)  and  the  Deponent's  said  sister,  by  the  said  John 
William  Henry  Dalrymple  visiting  at  the  house  of  their  said 
f&ther,  Charles  Gordon,  Esq.  and  when  such  their  acquuntance 
commenced,  the  said  Johanna  Dalrymple,  then  Gordon,  was  a 
Spinster,  upwards  of  twenty-one  years  of  age,  and,  as  the  Depo- 
nent believes,  was  free  from  all  matrimonial  contracts  and  en- 
gagements ;  and  he,  the  said  John  William  Henry  Dalr>rople, 
was  a  Bachelor,  aged  about  nineteen  years,  and  for  aught  the 
VOL.  ir.  a  Deponent 
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Deponent  knows  to  the  contrary,  be  was  abp  free  from  ali  matH- 
monial  contracts  and  engagements ;  and  a  short  time  after  the 
acquaintance  of  the  said  parties  commenced,  they  became  ex- 
tremely fiEuniliar  and  intimate,  and  there  appeared  to  be  a  great 
flirtation  between   them,  insomuch  that  the  Deponent  had  do 
doubt  but  that  the  said  John  William  Henry  Dairy mple  had  made 
his  addresses  to  the  said  Johanna  Dalrymple,  then  Gordon,  in 
the  way  of  marriage,  but  the  Deponent  was  kept  in  ignoraaoe^ 
by  her  said  sister,  of  her  having  accepted  such  the  courtsh^ 
and  addresses  of  the  said  John  William.  Henry  Dalrymple  for 
some  time,  and  when  the  Deponent  used  to  ask  her  said  sister  as 
to  her  intentions  in  respect  to  her  becoming  the  wife  of  the  said 
John  William  Henry  Dalrymple,  she  used  to  laugh  it  off,  and 
never  give  the  Deponent  a  direct  answer  thereto.     And  tb^ 
Deponent  further  saith,  that  though,  in  the  month  <^  May,  in  the 
said  year  1804,  she  did  not  doubt  irom  the  flirtation  that  was 
kept  up  between  the  said  John  William  Henry  Dalrymple  and 
the  said  Johanna  Dalrymple,  then  Gordon,  (and  whidi  she  saith 
was  carried  on  secretly  and  unknown  to  their  respective  fiithers,) 
that  they  had  a  Tie  upon  each  other  from  some  promise  entered 
into  by  them,  so  that  neither  of  the  parties  could  marry  any  other 
person  without  each  other  s  permission ;  yet  the  Dep<ment  had 
no  knowledge  of  the  said  Parties  in  this  Cause  having  respectively 
signed   and  exchanged  a  written  Promise  of  Marriage  with  each 
other  at  that  time.    And  she  further  saith,  that  in  the  last  .week 
of  the  said  mouth  of  May  1 804,  she  went  from  her  said  father  s 
house  in  St.  Andrew  s  Square,  Edinburgh,  where  she  left  her 
sister  Johanna  Dalrymple*   then  Gordon,  and  the  rest  of  the 
family, .  to  go  on  a  visit  at  North  Berwick,  and  did  not  return 
therefrom  till  about  the  middle  of  the  month  of  June  following, 
when  she  found  the  said  frimily,  and,  amongst  them,  her  saki 
sister  Johanna  Dalrymple,  Party  in  this  Cause,  at  her  said  father's 
country  seat  at  Braid,  about  three  miles  frt>m  Edinburgh ;  and 
the  Deponent  therefore  knew  nothing  of  what  passed  between 
the  said  John  William  Henry  Dalrymple  and  Johanna  Dalryn^le, 
formerly  Gordon,  his  wife,  during  the  time  she,  the  Depon^f 
was  so  as  aforesaid  absent  on  such  viat,  for  the  said  Johanm 
Dalrymple  did  not  make  the  Deponent  her  confidante.    And 
the  Deponent  also  further  saith,  that  she  and  her  smd  sisier 
Johanna  Dalrymple,  formerly  Gordon,  used'to  sleep  together  m 
their  said  fiithers  house;  and  that  in  the  house  at  Braid  afi>fe- 
a^d  there  was  a  dressmg*room  wluch  was  aolely  used  by  tie 

mii 


APPENDIX. 

nid  Johaniui  Dnliyinple,  formerly  Gordon,  (the  way  to  which       dmcb 
was  through  their  aaad  bed-room,)  and  there  was  another  dressings  charlotte 
tfoom  which  was  always  used  by  the  Deponent ;  and  in  the  latter  JQ^^^^Q^'** 
end  of  the  month  of  June,  and  bc^nning  of  the  month  of  July, 
in  the  said  year  1804, -the  Deponent,  from  having  heard  it  report- 
ed that  the  said  John  William  Henry  Dalrympk  had  been  known 
So  go  late  at  night  to  the  Deponent's  said  father  s  house  at  Braid, 
and  had  been  seen  coming  therefiom  early  in  a  morning,  was, 
€Hi  talking  to  her  said  sister  Johajsna  Dalrymple,  formerly  Gordon, 
on  that  subject,  kd  to  suspect  that,  from  what  her  said  sister 
said  at  the  lime,  that  she  bad  sometimes  concealed  the  said 
John  William  Henry  Dslrymple  in  her  said  dressing-room,  but 
the  Deponent  never  saw  or  heard  him  either  go  into,  or  come 
out  o^  the  said  diessing-room,  and  never  heard  any  noise  therein 
which  led  her  to  suppose  he  was  there,  and  never  actually  knew 
of  hb  being  therein ;  neither  did  she  ever  miss  the  said  Johanna 
Dalrymple,  formerly  Gofdon^  from  her  bed  during  the  time  she 
was  in  the  habit  of  sleeping  with  the  Deponent ;  and  alUiough 
the  Dq>onent  did,  nevertheless,  suspect  that  the  said  John 
William  Henry  Dalrymple  had  at  some  time,  or  times,  (tjhough  she 
knew  not  when,)  been  in  her  said  sister  s  dressing-room,  yet  the 
Deponent  never  did  imagine   that  they  had   consummated  a 
marriage  between  them  in  the  said  house,  or  at  any  other  place, 
nor  did  the   Deponent  know  or  consider  that  they  the  said 
John  William  Henry  Dalrymple  and  Johanna  Dalrymple,  formerly 
Gordon,  had  exchanged  acknowledgements  in  writing  of  their 
b^ng  lawful  husband  and  wife,  or  had  contracted  or  bound 
themselves .  to   each  other  according  to  the  laws,  usages,  and 
customs  of  the  kingdom  of  Scotland  in  respect  to  marriages^  for 
the. Deponent  never,  till  after  the  proceedings  in  this  Cause  had 
commenced,  knew  or  heard  that  Uiey  the  said  Parties  in  this 
Cause  had  exchanged  written  acknowledgements  of  their  being 
btwfiiL  husband  and  wife,  and  had  consummated  their  marriage, 
but,  on  the  contrary,  always,  till  very  lately,  conceived  that  they 
the  said  Parties  in  this  Cause  had  merely  entered  into  a  written 
promise  with  each  other  so  as  to  have  a  Tie  upon  each  other 
that  neither  of  them  should  marry  another  person  without  tlie 
-consent  of  the  other  of  them :  and  although  the  Deponent  dkl 
very  fi«(piently  ^iter    she  understood  the  said  Parties    had 
entered  into  snbh  written  promise  <with  each  other)  in  her  letters 
.to  her  said  sister  addiess  her  as  Mrs.  Dalrymple,  and  did  also 
prior  theveto  catt  the  sidd  John  WilHam   Henry    Dalrymple 

a  2  "  Brother 
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DAME  •<  Brother  DaL;"  jet  the  aaith  she  only  did  so  jcNmlarif,  and  not 

^^^"^^^     from  a  belief  at  that  time  of  their  bdiig  husband  and  wife;  md 

even  so  late  only  as  last  January  was  a  tweWemonth,  when  the 
Deponent  wss  in  Scotland,  and  her  aster,  the  said  Johaniui 
Dalrjrmple,  was  on  a  visit  to  her  at  BaUncreiff,  near  Edinbuigfa, 
the  Deponent^  in  oonversation  with  her  said  sister,  took  occaaon 
to  ask  her  when  she  meant  to  become  Bfrs.  Dalrymple?  to 
which  she  answered,  **  You  shall  never  see  me  Mrs.  Dalrymple  ;** 
or  to  ^hat  eflect  And  the  Deponent  lastly  saith,  that  the  afore- 
said aeknowledgpement,  or  contract  of  marriage,  so  entered  into 
and  exchanged  between  them  the  said  Forties  in  this  Cause,  was 
kept  a  secret  by  them,  and  they  never  iq[>peared  familiar  with  esoh 
other  but  when  they  were  not  in  company,  for  when  liiey  weie 
in  company  at  tlie  Deponent's  said  father  s  house,  the  same  dis- 
tance was  observed  by  the  said  John  William  Henry  Dalrymple 
towards  the  said  Johanna  Dalrymple,  formeily  Gordon,  as  to- 
wards the  Deponent,  or  any  oUier  person ;  and  they  were  not» 
to  the  Deponent's  knowledge,  genially  known  as  to  be  or  con- 
sidered lawful  husband  and  wife,  nor  does  she  ever  recollect  to 
have  heard  the  said  Johanna  Dalrymple,  formerly  QotdoDg  at 
any  time  call  him,  the  said  John  William  Heniy  Dalrymple,  her 
husband,  or  acknowledge  him  as  sudi ;  but  die  thiidcs,  and 
is  pretty  certain,  she  hath  heard  him  call  her  said  aster  bii 
wife  frequently;  and  fiuther  to  the  said  article  she  cannot 
depose. 

2.  To  the  second  Article  of  the  said  Libel,  and  to  Ibe  Fqier- 
writings  marked  No.  1  and  No.  2,  therdn  particularly  pleaded 
and  referred  to,  the  Deponent  saith,  that  she  of  course  was  ae- 
customed  to  see  her  said  uster  Johanna  Dalrymple  very  friequeatly 
^te  and  subscribe  her  name  in  the  courM  of  the  number  of 
years  they  Hved  together,  and  thereby  the  Deponent  became  well 
acquainted  with  her  said  sister's  manner  and  character  of  hsnd- 
writing  and  subscription,  but  she  does  not  remember  ever  to 
have  seen  the  said  John  William  Henry  Dalrymple  write,  though 
she  saith  she  acquired  a  good  knowledge  of  his  manner  and 
character  of  hand-writing  from  having  often,  during  die  said  year 
1804,  received  notes  from  him,  and  seen  letters  which  she  hath 
known  to  have  come  from  him.  And  the  Deponent  having  now 
carefeUy  viewed  the  said  two  Exhibits,  marked  No.  1  and  No.  2, 
-pleaded  and  referred  to  in  the  said  second  Ardde,  and  now 
produced  and  shewn  to  her,  she  saith  that  she  verily  believes 
the  words  **  and  I  promise  the  same,"  written  b  the  said  Exhibit, 

marked 
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ttttfad  Na.  ly  and  the  superscription  '*  J.  Gordon,'*  thereto  set       oamb 

and  subscribed,  were  and  are  of  the  proper  hand-writing  and  charlottk 

subscription  of  her  said  sister  Johanna  Dalrymple,  then  Johanna  Johmstonb. 

Gordon,  spinster,  and  from  the  knowledge  she  had  as  aforesfdd  ^ 

acquired  of  the  hand-writing  and  subscription  of  the  said  John 

William  Henry  Dalrymple,  Party  in  this  Cause,  she  is  of  opinion, 

and  believes,  that  the  rest  of  the  said  Paper-writing,  marked  No.  1, 

and  the  name  '^  J.  Dalrymple,**  thereto  set  and  subscribed,  are 

of  ike  proper  himd-writing  and  subscription  of  the  said  John 

William  Henry  Dalrymple,  Pftrty  in  this  Cause,  from  the  great 

fifanilarity  she  obsenres  in  such  writing  and  s^nature  to  his 

the  said  John  William  Henry  Dalrymple's  hand-writing;  but 

ahe  cannot  take  upon  herself  to  say  of  whose  hand-writing  the 

endorsement,  **  a  sacred  promise"  is.    And  the  Deponent  having 

carefully  viewed  and  perused  the  said  Pftper-writing,  marked 

No.  2,  she  saith  that  she  is  not  quite  so  certain  whether  the  name 

**  J.  Gordon,**  thereto  set  and  subscribed,  is  of  the  hand-writing 

of  the  said  Johanna  Dalrymple,  formerly  Gordon,  or  whether  any 

part  of  the  said  Paper-writing  is  of  her  said  sister  s  hand-writing, 

though  the  said  ngnature  besurs  some  resemblance  to  her  manner 

and  character  of  subscription ;  ndther  can  she,  with  any  degree  of 

certainty  say,  whether  any  part  of  the  said  Exhibit,  marked  No.  2. 

is  of  the  handrwriting  of  the  said  John  William  Henry  Dalrymple, 

Arty  in  this  Cause,  though  she  thinks  that  the  two  first  lines 

thereof,  and  the  date  and  subscription  thereto,  '*May  28th,  1804,** 

^  J.  Dalrymple,**  bear  a  very  strong  resemblance  to  his  manner 

and  character  of  hand-writing  and  subscription ;  but  she  bath 

not  the  least  doubt,  and  does  verily  believe,  that  J.  Dalrymple 

and  J.  Gordon,  who  appear  to  be  Parties  to  tbe  said  two  Exhibits, 

mariced  No.  1.  and  No.  2,  and  John  WiUiam  Henry  Dahrymple» 

and  Johanna  DBlryii4>le,  his  wife,  formerly  Johanna  Gordon, 

spinster,  the  nster  of  the  Deponent,  and  the  Parties  in  this  Cause,. 

were  and  are  the  same  persons,  and  not  divers :  and  frirther  to  the 

said  article  she  eannot  depose. 

3.  To  the  third  article  of  the  said  Libel  the  Deponent  saith, 
that  the  marriage  pleaded  in  the  first  article  of  the  said  libel 
on  which  she  is  examined,  to  have  been  entered  into  between 
the  said  Jobn  WHMam  Henry  Dalrymple  and  Johanna  Dalrymple, 
formerly  Gordon,  Parties  in  this  Cause,  was  so  entered  into  as 
she  is  certain,  and  also  (if  oonli^ummated)  was  so  consummated 
without  tlie  knowle^e  or  privity  of  their  respective  parents^  for 
k  was  kept  wholly  a  secret  from  botih  finuHea  that  Queb  a  mar^ 

a  a  riag% 
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riage  had  been  entered  into,  and  furtber  to  said  article  she 
cannot  depose,  save  that  the  said  Johanna  Dahympley  formerly 
Gordon,  continued  and  resided  at  the  house  of  Charles  Gordon, 
Esq.  her  father,  and  passed  under  her  maiden  name  of  Gordon^ 
till  the  proceedings  in  this  Cause  were  commenced:  and  further 
she  cannot  depose. 

4.  To  the  fourth  article  of  the  said  Libel  the  Deponent  aaith, 
that  she  well  remembers  the  said  John  WiUisMn  Henry  Dalrymple 
went  to  join  his  regiment  at  Dunbar,  in  Scotland,  soon  afier 
or  about  the  time  the  marriage  in  question  in  this  Cause  is 
pleaded  to  have  been  entered  into  between  the  parties  theiein, 
after  which  time  the  Deponent  had  reason  to  suspect  that  a 
correspondence  was  kept  up  between  them,  the  «aid  parties  in 
this  Cause;  but  her  said  sister  being  very  secret  with  the 
Deponent  in  respect  thereto,  she  cannot  further  depose  to  the 
said  article. 

5.  To  the  fifth  article  of  the  s«ud  libel,  and  to  the  several  Ex* 
hibits  therein  pleaded  and  referred  to,  the  Deponent  knows  not 
to  depose. 

6.  To  the  sixth  article  of  the  said  Libel  the  Deponent  saitli, 
she  knows  not  to  depose,  save  that  one  day  happening  as  she 
beUeves,  sometime  about  the  time  pleaded,  (thou^  she  can  by 
no  means  remember  the  time  or  place  when  or  where  the 
circumstance  now  about  to  be  deposed  of  by  her  took  place)  itbe, 
the  Deponent,  being  vnth  her  sister  the  said  Johataiia  Dairympler 
formerly  Gordon,  alone  (whom  the  Deponent  did  not  then  con- 
sider as  married)  a  paper-writing  was  produced  by  her  said  sister, 
who  read  the  same,  to  the  Deponent,  by  which  the  Deponent 
understood  that  the  said  John  William  Henry  Dalrymple,  and 
the  Deponent  s  said  sister,  had  entered  into  such  an  eii^|i^|eiueDt 
that  they  had  a  Tie  upon  each  other,  so  that  ndther  of  tkem 
could  marry  any  other  person  without  the  consent  of  the  other  of 
them :  but  the  Deponent  did  not  consider  from  what  she  heard 
read  as  aforesaid,  that  it  was  an  acknowledgement  or  dedarai^on 
of  a  marriage  between  them  the  said  Fartidii  in  this  Cause;  and 
she  furtber  saith,  that  at  the  time  now  deposed  of,  her  aaki 
sister,  Johanna  Dalrymple,  Party  in  thu  Cause,  told  the  Depo- 
nent that  she  wished  her  to  be  a  witness  to  what  Mr.  Dakydiple 
had  written  (meaning  the  paper-writing  which  she  had  jiii»t  then 
read  to  the  Deponent)  and  asked  the  Deponent  if  she  ^ui  any 
ol^ection  to  sign  such  paper  as  a  witness ;  to  whidi  the  DepH 
nent  replied  that  she  had  iiot  the  least  objection  to  do  ao^  if  it 

could 


APPENDIX.  7 

could  be  of  uny  service  to  her  and  her  said  sister,  saying,  she        dams 

wished  the  Deponent  to  sign  it  to  keep  him  (meaning  the  said  chablotts 

John  William  Henry  Dalrymple,  Party  in  this  Cause)  to  his  word ;  JOHN8Toct> 

the  Deponent  thereupon  replied,  that  if  he  required  that  to  keep 

him  to  his  word  he  was  not  worth  having :  but  the  said  Johanna 

Dalrymple  continuing  to  urge  the  Deponent  to  sign  such  paper* 

writing  as  a  witness,  and  saying  it  would  be  doing  her  a  favour 

io  sign  the  same  as  a  witness,  she,  the  Deponent,  according 

did  so,  although  she  did  not  see  the  same  written  or  signed 

together  by  either  of  the  parties  therein  mentioned :  and  further 

she  cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel  and  to  the  Papers 
writings  or  Exhibits,  marked  No.  10,  and  No.  11,  to  the  said 
tibel  annexed,  and  in  the  said  seventh  article  particularly 
pleaded  and  referred  to,  the  same  having  been  now  produced  and 
shewn  to  and  carefully  viewed  and  perused  by  the  Deponent^ 
she  saith  that  the  name  and  word  '*  Witness,  Charlotte  Gordon,** 
appearing  subscribed  and  written  at  the  bottom  of  the  said 
Exhibit,  marked  No.  10,  is  of  her,  the  Deponent's,  own  proper 
hand-writing'  and  subscr^tion,  and  she  knows  the  same  thereby 
to  be  the  very  same  Paper-writing  by  her  deposed  of  in  her 
deposition  to  the  "sixth  article  of  the  said  LibeU  which  Paper- 
writing,  except  what  the  Deponent  so  as  aforesaid  wrote  thereon, 
she  supposes  and  believes  is  all  of  the  proper  hand-writing  of  the 
said  John  William  Henry  Dalrymple,  Party  in  this  Cause ;  but 
she  cannot  take  upon  herself  to  say  of  whose  hand-writing  the 
sajd  Exhibit  No.  11.  is.  And  she  lastly  saith,  that  she  hath  not 
a  doubt,  but  does  verily  believe,  tliat  John  William  Henry 
Dalrymple  and  Johanna  Gordon,  who  appear  to  have  been  Parties 
to  the  said  Exhibit,  marked  No.  10. ;  and  John  William  Henry 
.I>alrymple,  and  Johanna  Dalrymple,  formerly  Gordon,  his  \vife» 
the  l^arties  in  this  Cause  were  and  are  the  same  persons,  and  not 
diyers  :  and  further  she  cannot  depose. 

8.  To  the  eighth  article  of  the  said  Libel  the  Deponent  saith, 
that  she  remembers  the  said  John  William  Henry  Dalrymple  left 
Scotland  with  his  father.  General  William  Dalrymple,  in  the 
month  of  July,  in  the  said  year  1804,  or  thereabouts,  and  came 
to  England,  and  continued  to  live  and  reside  there  till  about  the 
month  of  July  1805,  when  he  went  to  Malta;  and  the  Depo- 
nent having,  in  the  month  of  January,  in  the  said  year  1805,  mar« 
ried  her  present  husband^  came  also  to  live  in  England,  and  in 
the  ooiine  of  the  dme  between  her  so  comii^  to  live  in  England 

a4  and 
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and  Uie  nid  month  of  July,  when  the  aid  John  William  Henry 
Ddrymple  went  to  Malta,  she  saw  lum  once  or  twice  in  her  own 
house,  but  she  hath  no  knowledge  of  his  having  written  the  letters 
menuoned  and  alluded  to  in  the  said  article  to  her  the  Deponent** 
said  sister,  Jc^nna  Dalrymple,  formerly  Gordon :  and  fiirther  to 
the  said  article  she  cannot  dqpose. 

9.  To  the  ninth  article  of  the  said  libel,  and  to  the  several 
Exhibits  therein  pleaded  and  referred  to,  the  Deponent  cannot 
dqpoae. 

10.  To  the  tenth  article  of  the  said  Libel,  and  to  the  Pq)er- 
writings  or  Exhibits,  maiked  No.  3,  No.  4,  No.  5,  No.  6,  No.  7» 
No.  8,  No.  9,  No.  12,  No.  13,  Na  14,  and  No.  15,  whidiare 
particularly  pleaded  and  exhibited  in  the  4th,  5th,  8th,  and  9th 
articles  of  the  libel,  on  which  slie  is  now  examinedv  which  said 
Exhibits  purport  to  be  notes  and  letters,  and  hare  now  been  pn>- 

'  duced  and  shewn  to  and  carefully  mwed  and  perused  by  the 
Deponent.     She  saith  she  is  of  opinion,  and  belieres  that  the 
initial  letters  *'  J.  D.**  to  the  said  Exhibits,  No.  3,  No.  4,  No.  5, 
No.  6,  No.  7,  No.  8,  and  No.  9,  the  initial  letter  "  D.**  to  the  said 
Exhibit  No.  12,  and  the  initials  "J.  D.**  to  the  said  Exhibits^ 
No.  13,  and  No.  14  and  15,  and  the  superscriptions  thereon,  were 
and  are  respectively  of  the  proper  hand-writing  and  subaciipdon 
of  the  said  John  William  Henry  Dalryrople,  Futy  in  thia  Cause. 
And  that  by  the  words  *'  My  dearest  sweet  wife,**  "  My  dearest 
sweet  love,*'  "  My  beloved  wife,**  and  such  like,  as  well  as  vaiiov 
other  expressions  contained  in  the  said  letters*  was  meant  and 
intended  the  said  Johanna  Dalrymple  his  wife,  the  Purty  in  thb 
Cause,  and  that  John  William  Henry  Dalrymple,  who  wrote,  sub- 
scribed,  superscribed,  and  sent  the  said  letters,  and  Johanna 
Dalrymple,  to  whom  the  same  were  addressed,  under  her  maiden 
name  of  Gordon,   and  John  William  Henry  Dalrymple^  and 
Johanna  Dalrymple  his  Wife,  the  Parties  in  this  Cansei  were  and 
are  the  same  persons,  and  not  (fivers:  and  further  she  cannot 
depose. 

CHARLOTTE  JOHNSTONEL 

dOth  March  1809. 

Repeated  and  acknowledged  before 
Dr.  Ogilvib,  Surrogate. 

Fres.  Mamk  Moai.BT» 
Notary  Pttbiic. 
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On  the  Libel  and  Exhibits  given  on  behalf  of 

Mrs.  Dalr7mplb. 

22d  April  1809. 
SAMUEL  HAWKINS,  of  flndon,   in  the  County  of 
Sussex,  Esq.  aged  forty-nine  years  and  upwards,  a  Wit- 
ness, produced  and  sworn. 

2.  TO  the  second  article  of  the  said  Libel,  and  to  the  Paper-  sauvel 
writings  or  Exhibits  marked  No.  1 ..  and  No.  2.  therein  pleaded  hawkhts, 
and  referred  to,  and  now  produced  and  shewn  to  the  Deponent, 
he  saith,  that  he  hath  been  well  acquainted  with  the  articulate  "" 
John  iraiiam  Henry  Dalrymple,  Pftrty  in  this  Cause,  from  the 
month  of  August  or  September  1806,  to  the  present  time,  and 
hath  during  that  time  frequently  seen  him  write  and  subscribe 
his  name :  and  hath  also  received  mapy  letters  from  him,  whereby 
the  Deponent  hath  become  well  acquainted  with  his  manner  and 
character  of  hand- writing  and  subscription.  And  having  now 
carefiilly  viewed  and  perused  the  Paper-writing  or  Exhibit  marked 
No.  1.  and  the  endorsement  thereon  of  the  words  '*  A  Sacred 
Promise,**  he  saith,  that  he  can  and  does,  without  the  least  doubt 
or  hesitation,  depose,  that  he  verily  and  in  his  conscience  be- 
lieves the  words  "  I  do  hereby  promise  to  marry  you  as  soon  as 
it  is  in  my  power,  and  never  marry  another ;"  and  also  the  name 
**  J.  Dalrymple,"  tnritten  and  subscribed  in  the  said  Exhibit, 
marked  No.  1.  were  and  are  all  of  the  proper  hand-writing  and 
subscription  of  the  aforesaid  John  William  Henry  Dalrymple, 
Party  in  this  Cause.  And  he  further  saith,  that  soon  after  the 
commencement  of  his  acquaintance  with  the  said  John  William 
Henry  Dalrymple,  he  the  Deponent  had  occasion  to  correspond 
with  the  articulate  Johanna  Dalrymple,  formerly  Gordon,  also 
Party  in  this  Cause ;  and  in  consequence  thereof  the  Deponent 
received  a  great  many  letters  from  her,  written  and  dated  from 
Scotland,  between  the  latter  end  of  the^said  year  1806,  and  the 
end  of  January  last  past ;  the  last  letter  he  received  from  her, 
being  dated  the  28th  of  January  1809,  in  all  of  which  letters  she 
subscribed  herself  **  J.  Gordon,"  to  the  best  of  the  Deponent's 
recollection,  excepting  in  her  said  letter,  in  which  she  subscribed 
henelf  '<  J.  Dalrymple,"  and  the  Dc^nent  invariably  addressed 
her  as  Miss  Gordon,  excepting  his  reply  to  her  said  last  letter, 
which  he  addressed  to  her  as  *'  Mrs.  Dabrymple,*'  and  by  his  so 

receiving 
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8AM  usi*       receiTUig  many  letters  ^m  the  said  Johanna  Daliymple,  finmerlj 

HAWKiKS»     Gordon,  he  thereby  became  well  acquainted  with  her  manner  and 

BBO.         character  of  hand-writing  and  subscripUon,  though  he  neyer  saw 

'  her  write.    And  the  Deponent  having  now  again  carefully  and 

attentively  viewed  and  perused  the  said  Paper-writing  or  Exhibit, 
marked  No.  1.  and  having  compared  some  of  the  said  letteiB» 
wl^ch  he  as  aforesaid  recdved  from  the  said  Johanna  Dalrymple» 
formerly  Gordon,  with  the  words  ''  and  I  promise  the  same,**  and 
abo  with  the  name  **  J.  Gordon,"  written  in  and  subscribed  to  the 
said  Exhibit  No.  I .  he  saith,  that  he  hath  not  the  least  doubt,  but 
does  verily  believe  that  the  said  redted  wwds  and  signature,  weie 
'  and  are  of  the  pr<^>er  hand-writing  and  subscr^tion  of  die  same 
person,  who  so  as  aforesaid  corresponded  wilii  the  Dqwnent, 
and  subscribed^  herself  <^  J.  Gordon,"  and  afterwards  **  J.  Dst 
rymjde,**  and  whom  he  also  believes  to  be  the  identical  Johaona 
Dalrymple,  fbrmeriy  Gordon,  the  Ptoty  promoting  this  Cauae; 
but  he  cannot  take  upon  himself  to  depose  of  whose  hand^writing 
the  said  endorsement  **  A  Sacred  Promise**  is.  And  the  Dqpo- 
nent  having  now  carefully  viewed  and  perused  the  said  Paper- 
writing,  marked  No.  2.'  he  saith,  that  he  does  also,  without  the 
least  doubt  or  hesitation  depose,  diat  the  words  **  I  hereby  de- 
dare,  that  Johanna  Gordon  is  my  lawful  Wife,  May  28th,  1804," 
and  the  name  '*  J.  Dalrymple,**  thereto  set  and  subscribed ;  and 
mlso  the  tl»ee  words  **  and  I  hereby**  commencing  the  next  sen- 
tence in  die  said  exhibit,  were,  and  axe^  as  he  verily  and  in  his 
conscience  believes,  of  the  proper  hand-writing  and  subscriptilDn 
^  the  aforesaid  John  William  Henry  Dahymple,  Party  in  dns 
Cause,  and  that  the  remaining  part  of  the  said  sentence,  con- 
tained in  the  follovring  words,  *«  Acknowledge  John  Daliymple, 
as  my  lawful  Husband,**  and  the  name  *«  J.  Gordon,"  set  and 
aubpcribed  thereto,  were  and  are  of  the  proper  hand-writing  and 
subscription  of  the  same  person,  who  as  aforesaid  corresponded 
with  theDeponent,  and  subscribed  herself  *«  J.  Gordon,**  and  aft&- 
wards  **  J.  Dalrymple,**  and  whom  he  believes  to  be  the  articidate 
Johanna  Dalrymple,  formerly  Gordon,  the  Party  promoting  this 
Cause ;  and  he  does  therefore  verily  believe,  that  J.  DaIrym{Ae 
and  J.  Gordon,  who  were  Parties  to,  and  wrote  and  signed  die 
said  two  Exhibits,  marked  No.  1.  and  No.  2.  and  Jolm  William 
Henry  Dalrymple,  and  Johanna  Dalrymple,  formerly  Gordon, 
Ptoies  in  this  Cause,  were  and  are  the  same  Persons  and  not 
divers.    And  further  he  cannot  depose  to  the  said  Article. 

7.  Te 
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7.  To  the  seveath  article  of  tbe  md  Libel»  and  to  the  Papev-       samvsi* 
wfitiogs  or  Exhibits,  marked  No.  10.  and  No.  1 1 .  therun  pleaded     bawkiits^ 
and  referred  to,  and  now  produced  and  shewn  to  the  Deponent>  ^^^ 

he  saith,  that  having  attentively  viewed  and  perused  5ie  said  ' 

Exhibit,  marked  No.  10,  he  hath  not  the  least  doubt,  but  doe^ 
verily  believe,  ^lat  the  whole  body,  series,  and  contents  of  the 
said  exhibit,  and  also  the  name  "  J.  W,  H.  Dalrymple,"  thereto 
set  and  subscribed,  were  and  are  all  of  the  proper  hand-writing 
and  subscription  of  the  aforesaid  John  William  Henry  Dalrymple* 
Party  in  this  Cause,  excepting  the  names  and  words  "  J.  Gor- 
don," now  *'  J.  Dalrymple,"  appearing  subscribed  at  the  end  of 
the  said  exhibit,  end  also  exciting  the  name  and  word  '*  Witness 
Charlotte  Gordon,"  written  at  the  foot  or  bottom  Qf  the  sAid 
exhibit,  whioh  said  names  and  word  **  J.  Gordon,"  now  *'  J.  S9I- 
rymple,"  he  verily  believes  to  be,  and  he  hath  no  doubt  were  ai|d 
aie  of  the  proper  hand-writing  and  subscription  of  the  aforesaid 
Johanna  Dalrymple,  Party  in  this  Cause,  formerly  Gordon*  who 
corresponded  with  the  Deponent,  in  the  manner  herein-before  set 
forth.  And  tlie  Deponent  having  also  attentively  viewed  the 
initials  '^  J.  D."  and  ''  J.  G."  subscribed  to  the  Exhibit  or  Enve- 
lope, marked  No.  11,  he  saith,  he  doth  verily  and  x  in  his  con- 
sdence  believe  tbe  said  initial  letters  **  J.  D.**  to  be  of  the  proper 
hand-writing  and  subscription  of  the  aforesaid  John  WiMiam 
IJenry  Dalrymple,  Pftrty  in  this  Cause ;  and  that  the  said  initial 
letters  "  J.  G."  are  of  the  proper  hand-writing  iuid  subacription 
of  the  aforesaid  Johanna  Dalrymple,  formerly  Gordon,  P&rty  in 
this  Cause,  who  corresponded  with  the  Deponent,  in  the  manner 
herein-before  set  forth,  under  the  -name  of  "  J.  Grordon,"  and 
afterwards  of  **  J.  Dalrymple,"  and  the  Deponent  hath  not  the 
least  doubt,  but  does  verily  believe  that  John  William  Henry  Dal- 
rymple, and  Johanna  Dalrymple,  formerly  Gordon,  who  were 
Parties  to  the  said  Bidiibits,  marked  No.  10,  and  subscribed  the 
same,  and  set  their  inilials'to  tbe  sud  Exhibit  or  Envelope, 
marked  No.  1 1 ,  and  John  William  Henry  Dalrymple,  and  Jo- 
hanna Dairytnplea  formerly  Gordon,  Parties  in  this  Cause,  were 
•and  are  the  same  persons,  and  not  divers.  And  further  to  the 
sakl  Article  he  cannot  depose. 

ICHh.  To  the-'tenth  artide  of  the  said  Libel  the  Deponent  saith» 
that  having  now  attentively  viewed  and  perused  the  several  Exhi- 
bits annexed  to  the  said  Libel,  niarked  No..3,  No.  4,  No.  5,  No.  6, 
(Not  7,  No.  8,  No-  9.  No.  12,  l^fe.  13.  No.  14,  and  No- 15,  par- 
UeidBdy  pleaded .  and  refocrod  >to  in  the  said  artiale>  the  same 

having 
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8AMUEL       liaving  been  now  produced  and  shewn  to  the  Uepomtnt,  he  saitll, 

"HAWKINS,     that  he  hath  not  the  least  doabt»  but  does  verily  and  in  his 

BSd.  conscience  belie7e»  that  the  whole  body,  series,  and  contents  of 

"""""""""^   the  said  several  Exhibits,  and  the  initial  letters  "  J.  D."  to  the 

said  Exhibits,  No.  3,  No.  4,  No.  5,  No.  6,  No.  7,  No.  8,  and 
No.  9,  the  initial  letter  <*  D.'*  to  the  said  Exlubit  No.  12,  the 
initial  letters  <' J.D."  to  the  said  Exhibits  No.  13,  No.  14,  and 
No.  15,  and  the  several  superscripdons  thereon,  were  and  aie 
respectively  of  the  proper  hand-writing  and  subscription  cxf  the 
said  John  William  Henry  Dalrymple,  Pfeuty  in  this  Cause,  and 
that  by  the  words  **  My  dearest  sweet  wife,'*  "  Ikfy  dearest  sweet 
love,*'  "  My  beloved  wife,**  and  such  like,  as  well  as  various  odier 
expresuons  contained  in  the  said  letters  was  meant  and  intended 
the  said  Johanna  Dalrymple,  formerly  Gordon,  Party  in  this 
Cause.  And  also  that  John  William  Henry  Dalrymple,  who 
wrote,  subcribed,  and  superscribed  the  said  letters,  and  Johanna 
Dalrymple,  to  whom  the  same  were  addressed,  under  her  makleB 
name  of  Gordon,  and  John  William  Henry  Dalrymple^  and 
Johanna  Dalrymple,  formerly  Gordon,  the  Parties  in  this  Cause, 
were  and  are  the  same  persons,  and  not  divers  >  and  further  ha 

cannot  depose. 

8ilMUBLHAWKINS. 
Same  Day. 

Repeated  and  acknowledged  before 
Dr.  Ogilvxs,  Surrogate. 

Fres.  Mabk  Morlxt, 
Notary  Public. 


On  the  Libel  and  Exhibits  given  ob  Mudf  of 

Mrs.  Dalbtmplb. 

IstMay  1S09. 
ALEXANDER  BRYANT,    Clerk   to  Messrs.  Thonas 
Ck)utts  and  Company,  Bankers,  in  the  Strand,  indie 
County  of  Middlesex,  aged  thirty  years  and  upwardly 
a  Witness,  produced  and  sworn. 

^^  2.  TO  the  second  article  of  the  said  Libel,  and  to  theBfer- 

4UXA1IDB&    writings  or  Exhibits,  marked  No.  1,  and  No.  2,  annexed  to^  ^ 

aaTAVT.      said  Libel,  and  now  produced  and  shewn  te  the  Deponent}  ^ 

8aith»^ 
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Mddi.  lie  is  a  Qeric  in  the  House  of  Messrs.  Thomas  Coutts  and 
Company,  Bankers,  in  the  Stnnd,  and  hath  so  been  for  about    ALBZAHnaa 
seven  years  come  next  June,  and  he  came  first  to  know  the      brtawt. 
articulate  John  William  Henry  Dalrymple,  Party  in  this  Cause,  about 
three  or  four  years  ago^  (according  to  the  best  of  hb  recollection 
as  to  time)  by  seeing  him  come  to 'the  banking-house  of  the  said 
Messrs.  Thomas  Coutts  and  Company,  upon  business ;  and  after* 
wards  many  letters  came  from  lum  written  from  Germany  to  the  said 
banking-house,  which  the  Deponent  knows  were  answered ;  and 
that  such  answers  were  addressed  to  him,  the  said  John  William 
Henry  Dalrymple,  in  Germany :  and  he  further  saith,  that  about 
a  year  ago  (as  well  as  he  is  now  able  to  recollect  the  time)  the 
said  John  William  Henry  Dalrymple,  having  returned  from  Ger- 
many, became  in  the  habit  of  coming  to  the  said  banking-house 
when  he  wanted  money,  and  hath  horn  that  time,  down  to  the 
present  time,  been  in  the  habit  of  so  doing,  and  at  such  time  he 
always  signs  drafts  for  the  money  he  so  draws  out  at  the  said 
house  of  Messrs.  Thomas  Coutts  and  Company,  who  are  his 
bankers ;  and  the  Deponent  is  the  penon  to  whom  the  said  John 
WOliam  Henry  Daliymple  hath  been  in  the  general  habit  of 
coming  to  on  those  occasions.    And  he,  the  Deponent,  hath 
thereby  had  occasion  to  see  the  said  John  William  Henry  Dal- 
rymple sign  his  name  to  dnfts  so  frequently,  that  he  hath  thereby 
and  by  seeing  the   aforesaid  correspondence   of  him  the  sud 
John  William  Henry  Dalrymple  with  the  said  house,  whilst  he 
remained  in  Germany  as  sforesaid,  become  perfectly  well  ac- 
quainted with  the  manner  and  character  of  hand-writing  and  sub* 
scription  of  him  the  said  John  William  Henry  Dalrymple,  and 
having  now  carefully  and  attentively  viewed  and  perused  the  said 
two  Exhibits,  marked  No.  1,  and  No.  2,  the  Deponent  saith^ 
that  he  hath  not  the  least  doubt,  but  does  verily  and  in  his  con- 
science beKeve,  that  the  words  '<  I  do  hereby  promise  to  marry 
you  as  soon  as  it  is  in  my  power,  and  never  marry  another,*'  con- 
tained in  the  said  Exhibit,  marked  No.  I,  and  the  name  **  J.  Dal- 
rymple,** thereto  subscribed,  and  also  the  words  and  figures  **  I 
hereby  declare  that  Johanna  Gordon  is  my  lawful  wife.  May  28th 
1804,*'  the  subscription,  **  J.  Dalrymple,"  and  the  further  words, 
'*  and  I  hereby  acknowledge  John  Dalrymple  as  my  lawful  hus- 
band," contained  in  the  said  Exhibit,  marked  No.  2,  were  and 
are  of  the  proper  hand-writing  and  subscription  of  him  the  afore* 
aaid  John  William  Henry  Dalrymple,  whom  the  Deponent  knows 
to  be  the  Ftoty  in  this  Cause,  and  that  John  William  Henry  Dal- 
rymple, 
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ijnqik^  who  iratmpw^  to  aodaigDedUieaudliiD  Exhibits,  sad 
UMMMMBMM,    John  WiUittD  Heniy  IXdiymple,  Party  m  Um  Gnae,  hereia 
^A"''      before  depoied  oC  wis  and  is  one  and  tke  flane  penan.    And 
""*  further  to  the  said  aitide  be  cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel»  and  to  the  E^>er- 
writingiy  or  R^Kihit«,  marked  No.  10»  and  No.  U,  to  the  said 
Libel  ■nn^y^^  and  in  the  said  seventh  article  particularly  pleaded 
and  refened  to,  the  same  having  been  now  produced  and  shews 
to»  and  carefully  viewed  and  perused  by  the  Deponent,  he  saitb, 
thathe  does  verily  and  in  his  conacienoe  believe,  tha^  the  whole 
body,  series,  and  contents  of  the  said  n4)er-WTiting,  or  Exhibit 
nnrked  No.  10/  and  the  name  '*  J.  W.  H.  Dalryni|^e,'*  thnelv 
subscribed,  to  be  all  of  the  proper  hand>wiitii^  and  subecriptios 
of  him  the  sfbresaid  John  WilKam  Henry  Bali^mple,  Flirty  in 
this  Cause,  the  persoa  of  whom  the  Deponent  bath  herein-bdBNe 
partkttlarly  deposed  of,  excepting  the  name  **  J.  Gordon,**  and 
the  word  **  now**  subsciibed'and  written  at  the  bottom  of  .the 
said  Ezhibis,  snd  slao  eneept  the  nsme  snd  word  **  Witness, 
Charlotte  Gordon,**  written  under  it,  wUeh  he  does  not  beUeve  to 
be  of  the  hand-writiBg  of. him  the  asidJohn- William  Heniy  Dal- 
rymple,  and  knows  not  of  whose  bandrwriung  the  said  two  names 
and  words  are,  nor  ean  he  take  upon  himself  is  depose  of  whose 
hand-writing  the  said  Exhibit,  No.  1 1,  or  of  any  part  thereof,  or 
of  the  initial  letters  "  J.  D.**  or  **  J.  G."  subscribed  thereto,  is  or 
are,  but  hasnodoubt  but  that  John  WiUiiuQ  Henry  Dslrympl^  who 
was  a  Party  to  the  said  exhibit,  niariced  No.  10,  and  John  WSlian 
Henry  Dakymple,  Vwrty  in  this  Cause,  hereinbefore  purticulsih' 
deposed  o(  wss  snd  is  one  sikI  the  same  pesson,  and  not  divefs: 
and  further  he  cannot  depose  to  the  said  ardde, 

10.  To  the  tenth  article  of  the  said  Libel,  and  to  the  Fsper- 
writings,  or  EzUbits,  marked  No.  3,  No.  4,  No.  5«  No.  6,  ^o.  7, 
No.  8,  No.  9,  No.  12,  No.  13,  No.  14,  and  No.  15,  to  the  said 
label  annexed,  and  in  the  fourth,  fifth,  dghtb,  and  ninth  artides 
ci  the  said  Libel,  particularly  pleaded  and  exhibited,  the  same 
having  been  now  produced  and  shewn  to  the  Deponent,  and  he 
baring  carefully  and  attentively  viewed  and  perused  the  e^ume, 
the  Deponent  saith,  that  he  hath  not  a  doubt,  but  does  verily 
and  in  his  conscience  believe,  the  whole  body^  series,  and  contents 
of  the  said  several  Exhibits,  numbered  as  aforesaid,  and  the  initisl 
letters  "  J.  D."  ta  the  said  Exhibits,  No.  3,  No.  4,  No.  5,  No.  7, 
No«  8,  and  No.  9,  the  initial  letter  *'  D.'*  to  i^  said  Kxfaibtts, 
No:  12,  No*  14,  and  No.  15,  and  the  initial  letters  <*  J.  D.*'  to 

the 
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tk0  said  Kdiibt^  No.  13,  and  the  superseripdons  itiertdtk,  were 
and  are  respectively  of  the  proper  hand-writing  and  subscription 
of  the  said  John  William  Henry  DalrympHe,  Party  in  this  Cause, 
hereinbefore  particularly  deposed  of,  and  that  the  said  John  Wi)« 
Bam  Henry  Dalrymple,  who  so  wrote,  subscribe,  superscribe, 
and  sent  the  said  letters,  and  John  William  Henry  Dalrymple, 
Futy  in  this  Cause,  was  and  is  one  and  the  same  person,  and  not 
direra  :  but  further  to  the  said  ardde  he  cannot  depose. 


Same  day. 
Repeated  and  acknowledged  before 
Dr.OoiLTiB,  Surrogate. 

Fires.  Mabk  Morlbt, 
Notanr  PnbHc. 


ALEX.  BRYANT. 
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On  the  Libel  and  Exhibits  given  on  belief  of 

Mrs.  Dalrtmple* 


6th  May  1809. 
The  Most  Noble  ALEXANDER,  DUKE  OF  GORDON, 

of  New  Norfolk  Street,  Ftok  Lane,  in  the  County  of 
Middlesex,  aged  sixty-five  years,  a  Witness,  produced 
and  sworn. 

2.  TO  the  second  Article  of  the  said  Libel,  and  to  the  Fiq>er- 
writings  marked  No.  1,  and  No.  2,  therein  pleaded  andrefmed 
to,  and  now  produced  and  shewn  to  the  Deponent,  he  saxth,  that 
lie  hath  been  on  terms  of  great  intimacy  wiUi  the  fiiniily  of  the 
articulate  Johanna  Gordon  (in  the  said  Libel  called  Johanna 
Dalrymple),  for  many  years,  and  hath  knoxvn  and  been  acquunted 
with  the  said  Johanna  Gordon  from  her  childhood,  and  hath 
frequently  received  visits  from  her,  with  her  father  and  others  of 
ber  &mily,  at  his,  this  Deponent's  seat,  called  Gordon  Castle^ 
in  Scotland ;  and  hath  also  been  on  visits  to  her  father,  and  hath 
liiere  been  in  company  with  her,  and  in  the  course  of  such  his 
knowledge  of,  and  acqumntance  with  her  the  said  Johanna  Gor- 
lion,  he  often  saw  her  write  and  subscHbe  her  name^  and  thereby 
became  well  acquainted  with  her  manner  and  eharacte^  of  hand- 

writhig 
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wriUDg  and  subscription*  and  having  now  attentively  viewed  and 
perused  the  said  two  Faper-writingSy  marked  No.  1,  and  No.  2, 
he  saith,  he  haUi  not  the  least  doubt»  but  does  verily  and  in  his 
conscience  believe,  that  the  words  '*  &  I  promise  the  same,"  con- 
tained in  the  said  Exhibit  marked  No.  1,  and  the  name,  "  J.  Gor- 
don,**  thereto  subscribed,  and  also  the  words,  "  And  I  hereby 
acknowledge  John  Dalrymple  as  my  lawful  husband,"  contained 
in  the  said  Paper-writing  or  Exhibit,  marked  No.  2,  and  the 
name,  '^  J.  Gordon**  thereto  subscribed,  were  and  are  of  the 
proper  hand-writing  and  subscription  of  the  aforesaid  Johanna 
Gordon,  in  the  said  Libel  called  Johanna  Dalrymple,  by  him  the 
Deponent  hereinbefore  deposed  of,  but  he  cannot  take  upon 
himself  to  depose  of  whose  hand-writing  the  other  parts  of  the 
said  two  Paper-writings  or  Exhibits  are,  but  he  saith,  that  he 
is  well  satisfied  in  his  own  mind  that  Johanna  €rordon,  who  was 
a  party  to,  and  signed  the  sud  two  Paper-writings,  marked 
No.  1,  and  No.  2,  and  Johanna  Gordon  by  him  ihe  Disponent 
hereinbefore  deposed  of,  whom  he  knows  to  be  one  of  the  PEtfties 
in  this  Cause  by  the  name  of  Johanna  Daliymple,  wife  of  the 
articulate  John  William  Henry  Dalrymple,  was  and  is  one  and 
the  same  person,  and  not  divers ;  and  .further  he  cannot  depose 
to  the  said  Article. 

7.  To  the  seventh  Article  of  the  said  Libel,  and  to  the  Paper- 
writings,    or  Exhibits,   mariced  No.  10,    and  No.  11,    iherem 
pleaded  and  referred  to,  and  now  produced  and  shewn  to  the  De- 
ponent, he  having  carefully  viewed  and  perused  the  same,  he  aiuth, 
that  he  hath  not  the  least  doubt,  but  does  verily  and  in  his  con- 
science believe,  that  the  name  and  word,   '*  J.  Gordon,  (now) 
h  Dalrymple,**  set  and  subscribed  to  the  said  Pe^ier-writbig,  or 
Exhibit,  marked  No.  10,  weie  and  are  of  the  proper  hand-writ- 
ing and  subscription  of  the  aforesaid  Johanna  Gordon,  by  him 
the  Deponent  herdnbefore  deposed  of,  and  who  is  in  the  said 
Libel  allied  Johanna  Dalrymple ;  but  he  cannot  take  upon  him- 
self  to  dqpose  to  the  hand-writing  of  the  other  parts  of  thie  said 
Paper-writing,  or  Exhibit,  or  of  any  part  of  the  said  Paper- 
writing  or  Exhibit,  marked  No.  12.    And  the  Deponent  lastly 
saith,  that  from  circumstances  which  have  come  to  his  know- 
ledge he  hath  not  the  least  doubt,  but  does  verily  believe  that 
Johanna  Gordon,  now  Dalrymple,    who  was  a  party   to  and 
signed  tiie  said  Paper-writing,  or  Exhibit,  marked  No.  10,  and 
/ohanna  Gordon,  by  him,  the  Deponent,  herembefore  deposed 
ftp  and  who  b  one  of  the  Parties  m  this  Cause,  by  the  name  of 

6  Johanna 
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Jobania  Dftlrymple,  wife  of  John  William  Henry  Dalrympie,  was 

tokd  is  one  and  the  same  Person,  and  not  diven ;  and  further  he 

•cannot  depose. 

GORDON, 

Same  day, 

fiispeated  and  acknowledged  before 
Dr.  Stoddabt,  Surrogate. 

Pres.  Maax  Morlbt, 
Notary  Public. 


DUKB 

OF 
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On  the  LiBBL  and  Exhibits  given  on  behaTT  of 

Mrs.  Dalrymple. 

7th  June  1809. 
THE  HONOURABLE  HENRY  ERSKINB,  of  AmmondeU, 
Advocate,  aged  about  sixty-two  years,  a  Witness  produced  and 
awom»  deposes  and  says,  that  he  has  practised  as  an  Advocate  in 
the  supreme  Court  of  Session,  in  Scotland,  since  1768,  and  that 
he  has  formerly  held  the  situations  of  his  Majesty^s  Advocate  for 
Scotland,  and  Dean  of  the  Faculty  of  Advocates ;  and  further,  to 
the  1 1th  ArUcle  of  the  said  Libel  he  deposes  and  says,  that  he  has 
attentively  perused  and  considered  the  several  Exhibits  annexed 
to  the  Libel,  and  that,  by  the  Law  of  Scotland,  marriage  is 
merely  a  civil  contract,  and  may  be  validly  and  effectually  entered 
into  without  the  intervention  of  any  religious  ceremony  in  any  of 
the  three  following  ways : 

1.  By  a  promise  of  marriage  given  in  writing,  or  proved  by  a 
leference  to  the  oath  of  party  followed  by  a  copula. 

2.  By  a  solemn  and  deliberate  mutual  declaration  exchanged 
between  a  man  and  a  woman,  either  verbally,  or  in  writing,  ex- 
pressed per  verba  de  prasenti^  bearing  that  the  parties  consent  to 
take  each  pther  for  husband  and  wife,  a  marriage  may  be  formed 
without  any  copula,  cohabitation,  or  celebration  in  facie  ecclena, 

3.  Marriage  may  be  established  by  public  cohabiliation  as  man 
and  wife  alone.  That  such  being  the  Law  of  Scotland,  the  said 
exhibits  annexed  to  the  libel,  are,  in  the  Deponent's  opinion,  suf- 
ficient to  establish  a  legal  and  effectual  marriage  between  the  Plain- 
tiff and  the  Defendant  in  the  said  Cause,  independently  of  any 
actual  celebration,  copula,  or  cohabitation  as  man  and  wife. 

HENRY  ERSKINE. 
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The  same  Witness  examined  on  the  ItiterrOgatorim  ghpen  mi 
beliair  of  John  William  Henry  Dalrymple,  tiie  other  ftej 
in  this  Cause. 

1.  To  the  first  of  the  ^d  Int^m^stories  this  Respondent 
answereth  and  saith,  l^at  he  believes  that  there  is  no  coiiDtry  to 
be  found,  the  Law  of  which>  on  any  particular  subject,  has  not 
been  liable  to  variations ;  but  the  principles  of  the  Law  of  Scot- 
land, in  regard  to  the  validity  of  marriage,  have  always  been  sub* 
stantially  the  same  as  already  deposed  to ;  he  conceives  that  any 
apparent  discrepancy  that  may  be  found  in  the  decisions  of  the 
Court,  arises  not  from  any  difficulty  as  to  the  principles  but  ^tfae 
application  of  them  to  llie  hct&  of  partioular  cases,  as  amounting) 
or  not  amounting,  in  the  opinion  of  the  Court,  to  that  solemn  and 
deliberate  consent  necessary  to  constitute  marriage,,  and  which, 
when  proved  to  have  been  adhibited,  has  uniformly  been  adjudged 
sufficient  per  se  to  constitute  a  legal  marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  collects,  or  ascertains,  the  Law  of 
Scotland,  regarding  the  validity  of  marriages  not  regulariy  cele* 
brated  or  performed,  from  the  writings  of  the  diiierent  aathonon 
its  Law,  and  the  tndn  of  decisions  of  its  Courts ;  upon  these  be 
forms  his  opinion  what  is  the  precise  Law  of  Scotland  at  the 
present  day,  to  which  he  has  already  deposed. 

3.  To  tlie  third  of  the  said  Interrc^tories  this  Respondent 
answereth  and  saith,  that  there  certainly  is  a  material  diffisrenee 
between  the  l^;al  efiects  of  an  irrevocable  obligation  de  fiOvn 
to  marry,  and  an  actual  marriage  (whether  constituted  by  cde- 
bration  in  facie  ecclesia,  or  by  an  express  consent  de  preuenti,) 
which  last  he  has  already  said  is  equivalent  to  actual  celebration. 
A  promise  of  marriage,  followed  by  a  copula,  is  just  as  eflectnal 
to  produce  marriage  as  actual  celebration,  or  a  declaration  of  con- 
sent de  praesenti ;  but  as  a  copula  cannot,  like  a  written  pronuse  of 
marriage,  be  proved  without  the  testimony  of  witnesses,  a  process 
at  law  is  necessary  to  establish  a  marriage  of  this  description 
where  one  of  the  parties  denies  its  existence.  In  this  respect,  a 
promise  and  subsequent  copula  differ  from  a  solemn  mutosl 
declaration  of  consent  de  prasenti^  which  requires  nothing  more 
to  complete  it,  though,  were  one  of  the  parties  to  desert,  a  process 
of  adherence  might  be  necessary,  which  it  would  equally  be^  bad 
a  marriage  been  celebrated  in  facie  ecclesia, 
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4.  In  answer  to  the  fourth  of  the  said  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  this  question 
to  be  already  sufficiently  answered.  Where  a  man  binds  himself 
irrevocably  by  an  obligation  de  Juturo  to  marry,  and  no  copula 
follows,  then,  certainly  the  woman,  and  even  the  man,  may  marry 
a  different  person,  because  it  is  the  copula  alone  that  bars  the 
party  who  gives  the  promise  from  resiling.  The  sam^  .would  be 
the  case  with  mutual  promises  of  marriage  defuturo  interchanged, 
but  without  consummation. 

'  5.  In  answer  to  the  fifth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  that  presuming  the  Interrogatory  to 
apply  to  a  promise  of  marriage  not  followed  by  a  copula,  such 
promise  may  at  any  time  be  made  the  ground  of  a  declarator  of 
marriage,  unless  the  party  giving  the  promise  shall  in  the  mean 
time  have  married  another  woman,  which,  as  I  already  said,  he 
may  validly  do,  notwithstanding  the  previous  promise.  It  would 
be  otherwise,  if,  instead  of  a  promise  defitturo,  a  man  and  woman 
had  made  mutual  declarations  of  consent  de  prasenti^  for  this, 
whether  followed  by  a  copula  or  not,  would  have  constituted  a 
marriage,  as  effectuaUy  as  celebration  in  fade  eccUsue. 

'6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  promise  of  marriage,  given  in  Scot- 
land»  followed  by  a  copula,  would  not  be  affected  by  the  man's 
going  to  England,  instead  of  remaining  in  Scotland.   The  ques« 
tion,  whether  if  a  man  who  has  given  a  promise  of  marriage,  and 
consummated  in  Scotland,  should  afterwards  marry  another  wo- 
man, no  action  haring  presently  been  brought  against  him,  on  the 
previous  promise  and  copula,  such  marriage  would  be  good,  may 
admit  of  doubt,  though  there  could  have  been  none,  if,  instead  of 
a  prbnodse  de  Juturo  by  the  man  to  the  woman,  there  had  been 
mutual  declarations  of  consent  de  prasenH.    It  is  in  this,  that  the 
difference  between  the  one  mode  of  constituting  marriage  by  the 
law  of  Scotland,  and  the  other,  chiefly  consists.    At  the  same  time, 
the  Deponent  knows  of  no  case  where  a  marriage  made  by  a  man 
with  one  woman,  after  he  had  given  a  promise  of  marriage  to 
another  woman,  followed  by  a  copula,  was  found  to  be  good, 
though  he  considers  that  the  principle,  recognized  in  a  case  ob- 
served )yj  Lord  Stair,  31st  January  1675,  Blattie  contra  Barclay, 
would  support  the  general  proposition,  that  though  a  promise  of 
marriage  and  copula  entitles  the  woman  to  have  the  marriage  de- 
clared, yet  it  has  not  the  same  effect  as  a  formal  marriage  in  all 
respects,   though,  not  that  it  might  be  defeated  by  the  man's 
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manTing  another  woman  in  facte  eccleaa^  befoie  a  decree  of 
declarator  was  obtained  against  him.  But  this  Respondent  stdth,. 
that  where  the  marriage  is  constituted  hj  mutual  d^larations  de 
prasenth  erery  consequence  must  follow  equally  as  from  the  most 
formal  marriages,  and»  therefore,  that  a  marriage  with  another 
person  afterwards  entered  into  by  either  of  the  parties  would  be 
null,  though  no  declarator  had  been  previously  obtuned ;  and 
whether  such  subsequent  marriage  took  place  in  Scotland  or 
England,  or  the  party  contracting  it  was  a  Scotsman,  or  a  domi* 
ciled  Englishman,  or  possessed  or  not  possessed  of  any  property 
or  effects  in  Scotland. 

7.  In  answer  to  the  seventh  of  the  said  Interrogatories  this 
Respondent  answereth  and  saith,  that  if  a  man  gives  a  decla- 
ration in  writing  to  a  woman,  whereby  he  declares  her  to  be  bis 
lawful  wife,  such  a  declaration  constitutes  a  lawful  marriage,  and 
not  merely  an  obligation  to  marry. 

8.  In  answer  to  the  eighth  of  said  Interrogatories  this  Re* 
spondent  answereth  and  saith,  that  such  a  declaration  in  writing, 
per  ftf,  renders  the  marriage  complete;  and  that  the  copula  h&ng 
before  or  after  the  declaration,  can  have  no  e£fect  on  the  validity 
of  the  marriage. 

9.  In  answer  to  the  ninth  of  said  Interrogatories  this  Rle^ 
spondent  answereth  and  saith,  that  if  a  man  gives  a  writing  to  a 
woman,  acknowledging  that  he  is  her  husband,  and  the  two 
parties  correspond  with  each  other  in  writing,  calling  each  other 
husband  and  wife,  thb  will  constitute  a  marriage,  and  not  merely 
an  obligation  to  marry. 

10.  In  answer  to  the  tenth  of  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  the  essence  of  the  consent, 
by  which  alone  marriage  is  constituted  by  the  law  of  Scotland,  is 
its  being  made  seriously  and  deliberately  ammo  contrahendi  sm- 
trimoniufn.    It  is  competent  therefore  to  adduce  in  evidence  any 
circumstances  in  the  mutual  conduct  of  the  Pkurties  demoostradve 
that  there  was  something  intended  by  them  when  the  declar- 
ations were  given,  different  from  a  serious  intention  to  contract 
marriage.    But  where  the  words,  in  which  the  declarations  are 
conceived  are  dear  and  unambiguous,  the  case  must  be  made 
out  by  facts,  completely  probative  of  a  contrary  intention  on  the 
part  of  both  the  man  and  woman.    In  the  case  of  More  contnt 
M'Innes,  20th  Dec.  1781,  the  House  of  Lords  reversed  a  de- 
cision of  the  Court  of  Session,  which  had  declared  a  marriage 
founded  on  a  written  declaration  by  a  roan  to  a  woman.     Bat 
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ibat  most  honounble  House  proceeded  on  an  opinion  that  there 
was  evidence  to  shew  that  the  declaration  had  beien  given  and 
accepted  of  for  a  different  purpose  from  that  of  constituting  mar- 
riage. The  same  was  the  ground  of  judgment  in  the  House  of 
Lords,  in  the  case  of  Taylor  contra  Kello,  16th  Feb.  1786«  But 
in  neither  of  these  cases  was  there  any  doubt  expressed  by  the 
Noble  Lord,  who  delivered  the  opinion  of  the  House,  that  the 
written  declarations  would  have  been  sufficient  to  constitute  mar- 
riage, if  appearing  to  have  been  given  eu  intuiiu.  Further,  thiift 
Respondent  saith,  that  he  does  not  conceive  that  mere  expres- 
sions of  fear  by  the  one  party  of  being  deserted  by  the  other,  or 
a  desire  to  be  married  in  facie  ecclesuB^  though  expressed  byiboth, 
would,  according  to  the  law  of  Scotland,  have  the  effect  to  pre- 
vent a  previous  written  declaration  of  consent  de  pratenti,  from 
establishing  a  marriage. 
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The  same  Witness  examined  on  the  additional  Inter* 
rogatories  given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  Flarty  in  this  Cause. 

1,  2.  To  the  first  and  second  of  the  said  additional  Inter- 
rogatories this  Respondent  answereth  and  saith,  that  he  con- 
ceives that  what  he  formerly  deposed,  in  answer  to  the  second 
of  the  original  Interrogatories,  affords  a  sufficient  answer  to  both 
these  additional  Interrogatories.  Sir  Thomas  Craig,  and  Lord 
Stair,  are  two  of  the  authors  on  whose  authority  he  forms  his 
opinion,  and  he  believes  their  opinions  to  be  equally  agreeable  to 
the  law  of  Scotland,  at  the  time  these  authors  wrote,  and  to  the 
taw  of  Scotland  as  it  now  stands.  He  knows  of  no  change  that 
has  taken  place  on  the  general  principles  of  law  as  laid  down  hj 
those  learned  authors,  though  in  applying  them  to  different 
cases,  there  may  have  been  a  variety  of  opinions  amongst  the 
judges,  as  there  necessarily  will  be  among  Judges  as  well  as  jury;- 
men  in  circumstantiate  cases,  where  the  doubt  is  as  to  the  fact 
and  not  as  to  the  law. 

3.  To  the  third  of  the  said  additional  Interrogatories  thifr 
Respondent  answereth  and  saith,  that  he  conceives  the  decision 
in  the  Case  of  Pennycook  and  Grinton,  contra  Grioton.  and 
Orait^,  15th  Dec  1752,  to  have  been  agreeable  to  the  principle 
[aid  down  by  Sir  Thomas  Ciaig  and  Lord  Stair :  That  was  cer* 
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tainly  a  case  attended  with  very  peculiar  circumstaiices,  bi\t 
consonant  with  these  legal  authorities,  it  could  not  have  been 
otherwise  decided,  unless  the  Court,  on  considering  the  evidence, 
had  been  of  opinion  that  the  conduct  of  the  pursuer  afforded 
evidence  that  the  promises  upon  which  she  founded,  were  not  of 
that  serious  and  deliberate  nature  as  when  joined  with  a  subse- 
quent copula  to  form  a  consent  de  prasentiy  which  is  the  prin- 
ciple on  which  Lord  Stair  holds  a  copula  following  a  promise  U> 
constitute  a  marriage,  in  the  saipe  ^^ay  as  a  consent  de  prctsenti^ 
or  actual  celebration. 

4.  To  the  fourth  of  siud  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  knows  of  no  case  decided 
by  the  Commissaries,  since  that  last  mentioned,  where  precisely 
similar  circumstances  occurred ;  that  he  has  already  noticed  in 
his  former  deposition,  the  cases  of  More  contra  M'Innes,  and 
Taylor  contra  Kello,  where  the  House  of  Lords  differed  from 
the  Court  of  Session  as  to  the  sufficiency  of  the  evidence  of  con- 
sent to  constitute  marriage ;  but  he  repeats  that  in  those  cases 
the  judgments  were  reversed  solely  on  this  ground,  that  the 
learned  Judge  who  decided  was  of  opinion,  in  point  of  &ctt  that 
the  written  declarations  had  not  been  granted  with  a  view  to  con- 
stitute a  marriage,  but  for  different  purposes.  That  the  jix%- 
ment  of  the  Court  of  Ses»on  and  the  House  of  Lords  therefore 
were  equally  consistent  with  what  this  Respondent  has  alre^y 
deposed  to  be  the  law  of  Scotland. 

5.  To  the  fifth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  where  the  law  in  any  case 
appears  to  be  clear  on  general  principles,  the  Court  of  Session 
are  in  use  to  disregard  a  solitary  decision,  contrary  to  thos^e  prin- 
ciples, and  to  decide  as  if  no  such  decision  had  existed ;  but  the 
Respondent  is  clearly  of  opinion  that  where  a  series  rerum 
jud&catarum  occurs,  and  those  decisions  are  consonant  with  the 
opinions  of  the  learned  writers  on  the  law,  the  Court  of  Session 
would  be  exceeding  their  power  were  they  to  disr^ard  these 
former  decisions,  and  he  knows  that  it  is  not  the  practice  of  the 
Court  to  do  so. 

6.  To  the  sixth  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  he  considers  what  he  has 
just  said  as  a  full  answer  to  this  Interrogatory,  with  this  additioo, 
that  where  the  Court  of  Session  doubt  as  to  a  point  formerly 
decided,  they  usually  have  it  heard  in  their  presei^ce,  both  on  the 
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genen^  prindples  that  apply  to  the  case,  and  upon  the  effect  that  the  hon. 

ought  to  be  given  to  fonner  decisions.  hen"ry 

7.  To  the  seventh  of  said  additional  Interrogatories  this  Re-  ?»skine. 
ipondent  answereth  and  saith,  that  taking  this  Interrogatory  ' 
gienerally»  he  conceives  it  to  be  already  answered;  that  if  it 

imports  the  question  whether  in  the  witness's  opinion  the  Court 
of  Session  are  bound  by  the  existing  precedents  on  the  law  of 
marriage,  he  has  no  difficulty  to  say  that  they  are  so  bound, 
not  only  from  the  number  of  them,  and  the  uniformity  of  prin* 
ciple  that  pervades  them  all,  but  from  their  consonance  with  the 
opinions  of  the  law-writers  of  the  first  eminence  both  ancient 
and  modern. 

8.  To  the  eighth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  apd  saith,  that  he  considei^s  the  case  of 
Pennycook  to  be  of  authority,  and  recognized  by  subsequent  prac-t 
tice  as  to  the  principle  on  which  it  proceeded,  viz.  that  a  promise 
cum  copuld  makes  a  complete  marriage.  Lord  Kaimes,  in  his 
Elucidations,  No.  5,  says,  "  The  judges  were  almost  unanimous, 
that  a  promise  cum  copula  makes  a  complete  marriage,'*  which 
is  precisely  the  doctrine  laid  do^n  by  Lord  Stair., 

d.  To  the  nipth  of  said  additional  Interrogatories  this  Re-* 
s^pc^ad^t  answeneth  ajpd  saith»  that  he  conceives  he  has  ah-eady; 
answered  this  Interrogatory. 

10.  To  the  t€;^th  of  said  additional  Interrogatories  this  Re- 
qpon^ent  answereth  and  saith,  that  where  writings  sufficient  per 
se  to  constitute  a  marriage  exist,  the  marriage  is  thereby  consti*^ 
tuted,  and  thereibre  their  not  being  produced  tilt  one  of  the. 
pa^rties  has  i^^arried  amothev,  can  have  no  legal  effect  to  annul  the 
prior  marriage.  At  the  same  timie,  as  such  prior  marriage,  whethei:* 
constituted  ^y  mutual  declarations  de  proEsenti,  or  by  a  promise 
of  marriage  and  copula  subsequent,  rests  entirely  upon  consent* 
and  in  every,  such  case  it  must  be  at  issue  whether  such  consent 
wa^  solemn  and  deliberate,  animo  cofiira^etidi  m^trimonium,  or 
otherwise ;  the  oonduct  of  the  party  alledging  the  marriage  must 
necessarily  be  an  important  ingredient  in  the  evidence,  and  his  or 
her  having  withheld  the  writings,  and  kept  bade  her  claim,,  wheii. 
aware  that  the  otb^i:  party  was  publicly  forming  a  matrimonial 
connection,  may  certainly  be  founded  on  in  the  question  of  fact«. 
But  it  can  have  no  effect  on  thelaw  of  the  ca3e ;  as  no  act  of  onc^ 
o(  tl^e  parties  can  dissolve  a  marriage,  once  legally  constituted*, 
by  any  of  the  forms  by  which  the  law  of  Scotland  allows  mar^. 
riage  to  be  constituted,  whether  by  factual  Cfelebrarion*.  by  mutMalc 
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declarations  of  coDsent  de  preBsenti^  or  by  promise  of  maiviage 
defuturo,  6liaoged  into  consent  de  pr(Bsentiy  by  the  intervention 
of  a  copula, 

11.  To  the  eleventh  of  said  additional  Intern^B;atories  tbir 
Respondent  answereth  and  saith,  that  he  considers  wha^  he  has 
just  said  in  answer  to  the  immediately  preceding  Interr(^;atory, 
as  a  sufficient  answer  to  this  Interrogatory. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this  Re- 
spondent answeredi  and  saith,  that  all  contracts  solemnly  en* 
tered  into  according  to  the  law  of  the  country  where  the  parties 
are  resident  for  the  time,  must  be  binding,  whether  the  parties 
are  strangers  or  natives,  or  domiciled  or  not  domiciled,  in  sndi 
place.  That  the  Respondent  knows  of  no  distinction  between 
officers  of  the  army  and  other  strangers  in  this  respect.  And  be 
has  no  doubt  that  were  an  officer  of  the  army  to  five  with  a  wo- 
man in  Scotland,  and  pass  her  as  his  wife,  it  would  be  sufficient 
to  constitute  a  marriage,  unless  there  were  circumstances  of  fact 
to  shew  that  there  had  been  an  understanding  between  the  par- 
ties to  the  contrary;  for  the  evidence  of  such  understancfing 
would  put  an  end  Co  that  evidence  of  consent,  by  which  marriage 
by  the  law  of  Scotland  is  effectually  constituted.  But  the  Re* 
spondent  conceives  that  the  mere  allegation  of  the  one  party  that 
marriage  was  not  intended,  and  that  being  a  stranger  he  vraa  un- 
acquainted with  the  law  of  Scotland,  will  not  avail  him.  In  the 
case  of  Margaret  Aitken,  contra  Topham,  an  Englishman,  who» 
on  several  occasions,  had  acknowledged  her  as  his  wife,  Topham  s 
plea,  that  he  was  ignorant  of  the  law  of  Scotland,  and  that  on  the 
occasions  when  he  called  her  his  wife,  he  did  so  merely  as  a  cover, 
was  overruled.  In  that  case  no  decision  was  ever  pronounced, 
it  having  been  discovered  that  Margaret  Aitken  was  married 
before  her  connection  with  Topham,  and  that  her  husband  was 
stiU  alive. 

13.  14,  15,  16,  17.  To  the  thirteenth,  fourteenth,  fifleenth, 
sixteenth,  and  seventeenth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  these  Interrogatoiies 
appear  to  him  to  be  entirely  hypothetical  and  unconnected  with 
the  question  at  issue,  and  that  he  does  not  consider  himself  as  at 
liberty  to  give  any  decided  opinion,  having  no  authorities  of  the 
law  of  Scotland  to  direct  him.  His  own  impression  is,  that  on 
the  principle  peculiar  to  the  law  of  Scotland,  a  promise  of  mar- 
riage, followed  by  a  copula^  constitutes  a  marriage,  on  the  footing 
that  the  promise  by  virtue  of  the  copula  becomes  s  consent  de 
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proHfn^;  the  promise  and  the  copuUiy  in  order  to  constitute     THSHmr* 
a  marriage,  should  both  take  place  in  Scotland ;  and  that  where        hbnrt 
this  is  the  case,  the  domicile  of  the  parties  is  as  much  out  of  the 
question  as  if  the  marriage  were  celebrated  in  Scotland  in  fade 
mxlesia,  which  may  be  the  case,  though  the  domicile  of  both  or 
either  of  the  parties  may  be  in  a  different  country. 

18.  To  the  eighteenth  of  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith,  that  he  has  already  deposed 
to  the  principle  upon  which  a  promise  and  copula  constitute  a 
marriage,  viz.  that  to  use  the  words  of  Lord  Stair,  "  by  natural 
commixtion,  where  there  hath  been  a  promise  preceding,  there 
is  presumed  a  conjugal  consent  de  praienii"  And  therefore 
the  Respondent  is  of  opinion,  that  where  a  promise  and  copula 
occur,  neither  party  is  at  liberty  to  contract  another  marriage 
tny  more  than  if  the  marriage  had  been  established  by  express 
mutual  consent  de  prissenti,  or  even  a  celebration  in  facie 
ecclesia,  which  last  has  no  stronger  effect  by  the  law  of  ScotHuid 
than  either  of  the  former,  except  that  it  proves  more  indubitably 
that  serious  and  deliberate  consent  which  alone  is  required  to  con- 
stitute marriage. 

19,  2(y.  To  the  nineteenth  and  twentieth  of  said  additional 
interrogatories  this  Respondent  answereth  and  saith,  that  where 
the  obligation  or  promise  to  marry  is  merely  de  futuro,  and  no 
eopula  has  followed  to  convert  the  promise  de  future  into  a 
consent  de  prasenti,  the  party  resiling  can  only  be  subjected  in 
damages:  the  case  would  be  different  if  there  were  evidence 
of  a  solemn  and  deliberate  consent  de  prasenti^  for  there 
would  be  legal  grounds  for  declaring  a  marriage  independent  of  a 
copula. 

21.  To  the  twenty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  concaves  that  this 
query  is  already  sufficiently  answered,  and  that  the  doctrine  of 
Mr.  Erskine,  in  the  passage  referred  to  in  the  query,  does,  in  the 
Respondent's  apprehenaon,  completely  establish  the  proposition ; 
that  to  use  the  words  of  that  learned  author,  in  the  passage 
referred  to,  **  Both  our  judges  and  writers  are  agreed  that  a 
eopula,  subsequent  to  a  promise,  constitutes  marriage,  from  a 
presumption  or  fiction  that  the  consent  de  prasenti,  which  it 
^sential  to  marriage,  was  at  that  moment  mutually  given  by  the 
parties,  in  consequence  of  the  anterior  promise.  St  b.  !•  t.  4. 
s.  6.  and  b.  3.  t.  3.  s.  42,  and  New  Coll.  No.  146.  "  That  the 
same  writer,  the  latest  and  not  the  least  respectable  authcnity  in 
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the  law  of  Scotland,  speaking  in  tlie  subsequent  section  of  Hie 
constitution  of  marriage  by  the  consent  de  pratenii^  expressly 
states  it  as  capable  of  being  perfected  without  the  intervention  ^ 
any  ceremony  by  the  mere  consent  of  parties  declared  by  writing 
provided  the  writing  be  so  conceived  as  necessarily  to  import  their 
present  consent." 

22.  To  the  twenty*second  of  said  additional  Interrogatoriea 
this  Respondent  answereth  and  saith,  that  although  apromiae 
of  marriage  and  copula  subsequent,  create  a  legal  presumption 
that  a  mutual  consent  was  given  at  the  moment  of  the  oopula» 
yet  certainly  it  must  be  open  to  the  party  either  to  disprove  the 
existence  of  the  promise,  or  to  prove  habili  modoy  that  it  was 
made  alio  anhno,  than  that  of  constituting  marriage.  That  the  same 
is  the  case  even  in  mutual  written  declarations  of  consent  dt 

m 

prasenti}  and  it  was  on.  this  ground,  that  the  decisions  in  the  cas^ 
of  More  and  M*Innes>  and  Taylor  and  Kello,  proceeded.  Indeed^ 
a^  marriage  in  facie  ecdesue^  by  the  law  of  Scotland^  is  neither 
a,  sacrament  nor  a  necessary  ceremony  to  constitute  the  matri* 
monial  union,  that  cases  might  occur  where  a  marriage  by  a 
clergyman  might  be  insufficient  from  its  being  proved  that  an- 
terior to  the  celebration,  tjie  parties  had  intecchac^ed  writtea 
declarations  that  the  ceremony  was  to  be  effected  for  a  totally 
different  purpose,  an<}  should  not  be  binding  upon  either  of  ibem^ 
But  the  Respondent  conceives,,  that  to  take  off  the  effect  of  a 
written  consent  de  prasentit  or  a  promise  of  marriage  followed  by 
a  copula,  will  require  the  most  clear  aQd  decisive  facts  applicabk^ 
to  both  the  parties,  sufficient  to  shew  that  the  written  dedaratioa 
or  protnise  was  given  (or  a  purpose  different  from  that  of  conc« 
tracting  marriage,  and  a  proof  of  those  facts  by  the  most  unexcept 
lipnable  evidence. 

23.  To  the  twenty^third  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saiih,  that  in  his  opinion  it  matters 
Xfftt  whether  the  promise  l^aa  been  given  by  the  woman  or  by  the 
man,  if  a  copula  follows,  as  the  promise  and  copula  taken  toge* 
tjber  amount  to  a  mutual  consent  depr^dienti, 

24.  To  the  twenty-fourth  of  said  additional  Interroj^ries^, 
^lis  Respondent  answereth  and  saith,  that  he  has.  already  said 
ths^t  the  doctrine  that  a  p^ipbe  of  marrii^  with  a  subsequent 
qopul^  does  actually  constitute  a  marriage^  is  not  only  recondler 
able  with  the  ancient  authoi;jkieA  in  the  law  of  Scotland*  including 
t)ipse  of  Sir  Thomas  Craig  and  Lord  Stair,  but  i&  expressly  laid 
dpypa  by  tHosj^  lisamcd  lawyers,  and  especially  by  I/ord  Stur.     A» 
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to  the  question  whether  the  work  of  Lord  Stair  coptains  many     the  hok. 
mistakes,  and  whether  the  passages  referred  to  are  not  loosely  and        hekbt 
inaccurately  expressed,  the  Respondent  says,  that  Lord  Stair>      bhskIne, 
like  every  other  writer,  may  have  fallen  into  errors ;  but  he  con-  ^ 

aiders  his  Lordship  as  an  author  of  the  very  highest  authority,  and, 
as  to  the  passages  referred  to,  the  Respondent  sees  neither 
looseness  nor  inaccuracy.  That  as  to  the  question  what  degree 
of  weight  ought  to  be  given  to  Lord  Stair  s  authority,  or  to  the 
editions  of  his  works,  as  proving  to  a  certainty  what  his  opinion 
was,  the  Re^ondent  can  give  no  answer  further  than. that  in  the 
court,  on  this  as  well  as  on  every  other  subject,  the  greatest 
deference  has  always  been  paid  to  Lord  Stair  s  authority. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  con- 
tracts of  marriage,  though  merely  sponsalia  de  fuinro^  are  no 
doubt  conceived  per  verba  de  prasenti^  as  expressed  in  the  query* 
butfin  practice  there  is  always  superadded  an  obligation  to  cel^ 
brate  the  pianiage  with  all  convenient  speed,  which^s  sufficient 
to  confine  the  former  expression  to  a  mere  obligadon  de  futurp. 
Where  one  of  the  parties  therefore  resiles,  a  claim  of  damages 
only  will  lie,  as  in  the  case  of  a  promise  of  marriage  not  followed 
by  copula;  though  if  a  copula  were  to  follow  a  con^ct  of 
marriage,  it  would  become  a  consent  de  prc^entit  and  the  msur- 
riage  would  be  completed.  That  the  Respondent  considers 
th«  expressions  of  consent  contidned  in  the  exhibits,  followed 
as  they  are  by  no  obligation  to  complete  a  marriage  by.  actu^ 
celebration,  as  a  complete  consent  de  pr<e«6n^,, such, as  the  law 
holds  sufficient  per  se  to  constitute  marriage,  and  therefore  veiy 
different  from  the  expressions  of  consent  usually  contaiped  ip 
contracts  of  marriage. 

27.  To  the  twenty-seventh  of  stud  additional  Iqterrogatoriep 
this  .Respondent  answereth  and  saith,  that  in  his  examination 
in  chief,  he  has  already  deposed,  that  he  considers,  the  exhibits, 
particularly  the  mutual  declaration,  a^  sufficient  per  «e  tp 
constitute  a  marriage  between  the  parties  ;  and  it  is  unnecessary^ 
therefore,  to  add,  that  they  are  of  such  a  nature^  as  to  bar  eithear 
of  the  parties  from  retracting.  That  the  Respondent  qpn^i^jers 
the  effect  of  the  exhibits  to  be  such,  that  in  a  question  with  any 
third  party  having  an  interest,  a  mutual  retraction  by  tl^e  parties 
would  be  of  no  avail,  nor  could  it  even,  as  between  them^ves, 
have  any  eflfect  to  annul  the  marriage,  hpwever  it  might  affect 
their  patrimonial  interest,  as  husband  and  wife. 

38.  To 
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28.  To  the  twentjr-eighth  of  ssdd  additional  Interrogailoms 
tlus  Respondent  answereth  and  saith,  that  the  first  part  of  it 
has  been  already  answered ;  that  as  to  the  latter  question,  wiiat 
would  have  been  the  Defendant's  remedy  if  the  Plaintiff  had 
destroyed  the  Exhibits?  the  answer  is  very  plain,  he  would 
Just  have  been  in  the  very  same  situation  with  any  other  parq^ 
to  a  mutual  contract,  where  there  is  but  one  tcopy  of  the  agree- 
ment, and  that  has  been  destroyed  by  the  other  party,  to  whom 
the  custody  of  it  was  given.  The  party  founding  upon  it,  wooid 
be  under  the  necessity  of  either  proving  the  tenor  of  the  writing. 
Or  establishing  the  existence  of  the  agreement,  by  a  reference 
to  the  oath  of  the  other  party ;  but  it  is  impossible  to  suppose, 
that  because  one  of  the  parties  might  have  destroyed  the 
document,  it  shall  therefore  have  no  binding  effect  upon  either 
of  them. 

29.  To  the  twenty-ninth  of  said  additional  Interrogafeonea 
this  Respondent  answereth  and  saith,  that  he  does  not  know 
any  case  before  that  of  M'Adam  contra  M'Adam,  wdiere  pct- 
cisely  in  such  circumstances,  a  mere  declaration  of  consent 
it  prasenH  was  held  to  constitute  a  marriage»  per  verba  de 
prsdseHti,  But  he  knows  of  no  case  where  that  general  propo- 
sition has  been  seriously  disputed ;  and  it  b  laid  down  as  the  law 
of  Scotland  by  all  the  authorities  already  referred  to.  Indeed 
the  proposition  taken  in  the  abstract  was  scarcely  disputed  in 
the  case  of  M'Adam ;  the  argument  of  the  party  who  disputed 
the  effect  of  tlie  declaration,  being  chiefly  directed  to  an  attempt 
to  show  that  the  declaration  could  not  have  been  seriously  and 
deliberately  uiade  ammo  contrahendi  matrknomum^,  and  that 
Mr.  M'Adam  at  the  time  he  made  it,  was  in  a  state  of  insanity, 
wluch  &ct  was  the  subject  of  a  long  proof,  which  would  have 
been  altogether  unnecessary,  if  in  point  of  law  such  a  declaration 
ef  consent  depnetenH  was  insufficient  to  constitute  a  marriage. 

30.  To  the  thirtielAi  of  said  additional  Inteirrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  that  he 
lias  already  answered  this  query,  by  what  he  has  sodd  in  answer 
to  the  twenty-fifth  of  said  addidonid  Interrogatories. 

31.  To  the  thirty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  where  a  marriage  has 
taken  place  between  a  man  and  woman,  in  the  way  and  manner 
wUchthe  lawofScothmd  authorizes,  neither  of  the  parties  can 
marry  again,  and  it  is  not  in  the  power  of  one  of  the  parties  t9 
annul  the  marriage  by  lying  by,  while  the  other  contracts  a 
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ttunage  with  another.  If  therefore  a  promise  of  marriage^ 
followed  by  a  copula,  does  by  the  law  of  Scotland  constitikte  an 
eBectual  maniaget  it  follows  that  the  second  marriage,  howiever 
public  and  regular,  would  be  void  according  to  the  law  of 
Scotland,  just  in  the  same  way  as  if  the  first  marriage,  as  well 
«s  the  second,  had  been  celebrated  m  facie  eccleiia.  That  the 
only  efiect,  which,  in  the  Respondent's  opinion,  could  be  given 
to  the  woman  claiming  in  virtue  of  the  promise  and  copula, 
^laving  bun  by,  without  objecting  to  the  second  marriage  taking 
place,  knowing  it  to  be  seriously  intended,  would  be  this ;  that 
her  conduct  would  afford  a  strong  piece  of  presumptive  evidence 
to  show,  that  the  promise  of  marriage  had  not  been  seriously 
made  or  received,  and  therefore  was  not  such  a  promise  as  the 
law  requires,  when  foUowed  by  a  copula,  to  constitute  a  marriage. 
.  But  the  Respondent  does  not  conceive  that  this  conduct  on  Uit 
part  of  the  woman,  would,  independently  of  other  circumstances, 
be  sufficient  to  take  off  the  efiect  of  the  promise  and  copula ;  and 
4he  Respondent  presumes,  that  in  the  case  observed  by  Lord 
Stur,  31st  January  1675,  Seattle  contra  Barclay,  referred  to  in 
the  Respondent's  answer  to  the  fifth  of  the  ori^nal  Interroga- 
tories, the  court  must  have  proceeded  on  something  more  than 
nierely  the  woman's  having  lain  by,  without  bringing  a  declara- 
tion of  marriage  against  him.  The  man,  in  that  case,  does  not 
appear  to  "have  married  another ;  nothing  more  was  found,  than 
that  the  presumption  pater  e$t  quern  nuptia  demoiutrant  did  not 
take  place  as  if  there  had  'been  a  formal  marriage,  so  that  the 
-woman  was  "bound  to  prove  a  copida  after  the  date  of  the 
promise. 
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The  same  Witness  examined  on  the  further  additional 
Interrogatories,  given  on  behalf  of  John  WHliam 
Henry  Dalrymple,  Esq.  the  other  F^uty  in  this 
Cause. 


L  To  the  first  of  the  said  further  additional  Interrogatories 
K^spondent  answereth  and  saith,  that  he  considers  the  decision, 
in  the  case  of  Jean  Campbell  contra  Magdalene  Cochrane,  as  on^ 
of  a  very  peculiar  nature,  and  that  it  could  not  have  been  decided 
upon  the  ground  that  the  conduct  of  Magdalene  Cochrane,  in 
having  allowed  Mr.  Campbell  to  marry  another  without  objection, 
was  sufficient  to  bar  her  claim  to  have  her  marriage  declared. 

Magdalene 
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THE  HON.     Biagdalene  Cochrane  did  not  alledge  merely  a  promue  of  mtv- 
HENRY        ria^e  and  copula  following,  to  which  alone  such  an  objection 
SRSKiNB.      could  apply ;  on  the  contrary,  she  expressly  averred  'that  she  had 
'~   been  privately  married  to  Mr.  Campbell,  by  Mr.  William  Cock- 
bum,  an  episcopal  Minister,  in  the  presence  of  witnesses  whom 
she  named,  so  that  the  marriage  which  she  alledged  was  every 
bit  as  regular  as  that  which  Mr.Campbell  afterwards  contracted 
with  her  competitor,  which  was  also  an  irregular  one.     It  was 
impossible  that  the  Court, could  mean  to  find*  that  a  marriage 
actually  celebrated  with  one  woman  could  be  annulled  by  a  mar- 
riage with  another,  merely  because  the  first  wife  had  not  previ- 
ously taken  any  steps  to  have  her  marriage  dedared  ;  and  the 
llespondent  therefore  presumes,  that  as  Magdalene  Cochrane  had 
no  'writing  to  produce,   in  order  to  prove  the  celebration  of  a 
former  marriage,  or  even  a  prombe  of  marriage,  the  Court  must 
have  refused  to  allow  her  a  pEOof  by  witnesses,  merely  because 
she  offered  to  establish  fieicts,  some  of  which  could  only  be  oom- 
petenUy  proved  by  writing,  and  othera  which  were  totally  in- 
consistent with  the  whole  of  her  own  conduct ;  (hat  if  the  Court 
proceeded  on  any  other  ground,  the  Respondent  would   with 
great  deference  presume  to  say,  that  the  decision  was  ill  founded, 
and  he  would  be  warranted  to  say  so  ^m  the  subsequent  de- 
cision in  the  case  of  Pennycook  and  Grinton,  contra  Grinton  and 
Oraite. 

2,  3.  To  the  second  and  third  of  said  further  additional  In- 
terrogatories this  Respondent  answereth  and  saith,  that  in  the 
case  of  Elizabeth  Lining  contra  Hamilton,  there  does  not  iqipear 
to  have  been  any  promise  of  marriage  ;  if  there  had,  there  can  be 
no  doubt  that  Elizabeth  Lining,  instead  of  being  merely  found 
entitied  to  damages,  would  have  had  her  marriage  declared.  That 
with  regard  to  the  cases  referred  to  by  Lord  Idkerran,  in  the 
first  of  them,  Kerr  contra  Hislop,  there  seems  to  have  been  no 
promise  of  marriage ;  as  to  the  other,  Castielaw  contra  Agnew, 
of  Shenchan,  the  Respondent  does  not  find  it  collected.  Lord 
Kilkerran  is  mistaken  in  saying  that  in  both  cases  there  was  a 
prqmise  of  marriage,  for  the  contrary  appears,  from  the  case  of 
Kerr  contra  Hislop,  as  collected  by  Lord  Fountainhall,  and 
in  the  other  case,  his  Lordship  says,  the  adherence  was  not 
insisted  on.  That  the  Respondent  does  not  therefore  conceive, 
that  any  conclusion  can  be  drawn  from  Lord  Kilkerran  a  Qotice 
of  these  two  cases,  inconsistent  with  the  general  doctrines  of  law, 
to  which  the  Respondent  has  given  his  opinion,  or  tending  to 

show* 
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Aow,  diat  by  the  law  of  Scotland  in  1696»  a  promise  of  marriage^ 
followed  by  a  copula,  did  not  constitute  a  marriage. 

4.  To  the  fourth  of  said  additional  Interrogatories  this  Re* 
spondent  answereth  and  saith,  that  he  has  looked  into  the  passage 
In  Lord  Kaimes's  Elucidations,  referred  to,  in  which  he  perceives 
that  his  Lordship  had  doubts  of  the  propriety  of  the  judgment  in 
the  case  of  Pennycook  and  Grinton,  contra  Grinton  and  Graite ; 
but  with  great  deference  to  that  learned  writer,  who  very  fre- 
quently indulged  himself  in  speculations  as  to  what  the  law  of 
Scotland  ought  to  be,  rather  than  in  discussing  what  it  really 
was,  the  Respondent  continues  of  opinion,  that  that  case,  how- 
ever hard  it  may  appear,  was  decided  upon  the  true  principles  of 
the  law  of  Scotland. 

HENRY  ERSEWB. 

22d  August  1809. 

Repeated  and  admo^ledged  before  mei 
at  Edinburgh,  the  undersigned 
Wm  •  CouLTBi,  Lord  Fhrrost. 

In  the  Presence  of  Uarky  Davidsow, 
Not.  Pub.  ahd  Actuary  assumed. 


^HB  HON. 

HENEY 
ERSKINB. 


On  the  Libel  and  Exhibits  giren  on  behalf  of  Mrs. 

Daluymple. 


7th  June  1809. 
ROBERT  CRAIGIE,  Esq.  of  the  city  of  Edinburgh,  Advo- 
cate, aged  about  fiftyndiree  years,  a  witness  produced  and  sworn, 
deposes  and  says,  diat  he  has  practbed  as  an  Advocate  before 
the  siqyreme  Court  of  Sesuon  in  Scotland  since  1 776 ;  and  further 
to  t^e  eleventh  article  of  die  said  Libel,  he  deposes  and  says,  that 
he  lias  attentively  perused  and  considered  the  several  Exhibits 
annexed  to  the  Libel,  and  that  according  to  his  opinion  and 
belief,  by  the  law  of  Scodand,  marriage  may  be  completed  be- 
tween two  persons  of  proper  age  and  free  to  enter  into  such  an 
engagement,  not  only  by  actual  eelebralaon  in  facie  eccksiiB,  but 
by  cohd[>itadoh  as  man  and  wife,  and  also  by  a  routtial  declaration 
of  the  parlies  to  that  effect;  and  besides  this,  it'  appears  to  the 
Bepondtat  to  have  been  settled  in  the  case  of  Pennyeook  contra 
•  Grinton, 


ROBBBT 
CRAIGIB, 

Esa. 
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xoBKRT  Grinton,  15  Dee.  1752,  and  the  authorities  there  quoted,  and  the 
CBAI6IB,  Deponent  believes  has  been  since  held  as  law,  that  a  promise  of 
2S^ '  manriage  followed  with  a  copula  does  not  merely  warrant  the  courts 
'  of  law  to  compel  performance  of  the  promise,  but  without  any 
judicial  interference  constitutes  that  relation  between  the  parties. 
But  although  all  these  are  l^gal  modes  of  constituting  marriage  by 
the  law  of  Scotland,  the  one  first  mentioned  is  the  only  one  which 
can  be  deemed  altogether  unexceptionable,  and  not  admitting  of 
any  proof  or  argument  to  the  contrary :  all  the  others,  though  af- 
fording prima  facie  evidence  of  a  marriage,  admit  of  explanation 
from  collateral  circumstances.  It  is  held  to  be  competent  to 
prove  that  the  acts  were  not  meant  by  the  parties  to  constitute 
a  marriage,  nay,  it  has  been  determined  that  the  effect  of  them 
might  be  wrought  off  by  the  after-conduct  of  parties,  at  least  so 
fiur  as  third  parties  are  interested.  These  propositions  the  D^o- 
nent  considers  as  established  by  the  decisions  20th  December 
1781,  More  contra  M'Innes;  3d  March  17S6,  Robertson  contra 
Ing^is  ;  16th  February  1786^  Taylor  contra  Kello ;  6th  December 
1796,  M^Laughlane  contra  Dobson ;  13th  June  1801,  Napier  not 
reported;  and  29th  June  1751,  Campbell  contra  Coclcrane;  not 
reported ;  but  the  particulars  to  be  found  in  the  Session  Papers,  in 
th^  case  of  Napier.  In  the  present  case  there  has  been  no  re- 
gular marriage,  nor,  as  the  Deponent  thinks,  cohabitation  aa 
man  and  wife,  in  the  legal  sense  of  these  words.  The  Plain- 
tiff's claim,  therefore,  on  the  Deponents  opinion,  must  rest 
on  one  -or  other  of  the  two  grounds  last  mentioned,  viz.  either 
a  mutual  declaration,  or  acknowledgment,  as  to  the  parties 
being  man  and  vrife;  or  a  promise  and  copula:  and  the  en* 
denoe  as  to  ^e  obligation  or  engagements  of  the  parties  wfaidi 
has  been  produced,  appear  to  be  of  three  kinds ;  No.  L  of 
the  Exhibits  contains  a  promise  of  marriage ;  No.  2.  contains 
a  mutual  acknowledgment,  as  explicit  as  possible,  that  the  pardea 
were  man  and  wife;  in  No.  10,  there  is  an  acknowledgment 
equidly  explicit  on  ihe  part  of  the  Defendant,  but  the  counter  part 
of  it  by  the  Plaintiff  appears,  in  the  Deponent's  opinion,  to  import 
a  promise  or  undertaking  that  unless  in  extreme  necessity  (the 
nature  of  which  is  not  mentioned)  she  would  never  avow  the 
connection,  which  at  least,  in  a  question  with  third  parties,  mi^t» 
in  certain  circumstances,  preclude  a  claim  on  her  part  to  the 
conjugal  rights.  In  No.  14.  there  is  a  request  on  the  part  of  the 
Defendant  for  another  dechntion  by  the  f^ntiff,  which,  if  it  was 
sont  and  conceived  in  unqualified  terms,  would,  in  the  Dqx>nent'a 

opinKNi^, 
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optDioD»  impcwt  a  mutual  engagement ;  and  in  the  other  numbers       kobbit 
there  are  expressions,  which  the  letters  having  been  received  and      craigib* 
not  r^ected  by  the  FlaintifT,  may  (as  the  Deponent  thinks)  be         '^^' 
considered  as  binding  on  her,  and  therefore  forming  a  mutual   """-"—"•*— 
engagement.    And  especially,  if  these  letters  could  be  combined 
and  connected  with  letters  by  the  Plaintiff  in  the  same  or  similar 
terms,  and  not  coimteracted  by  inconsistent  acts  or  other  expres- 
sions of  a  contrary  tendency,  this  also,  in  the  Deponent's  opinion, 
would  be  sufficient  to  establish  a  marriage :   but  ivithout  such 
letters  from  the  Pluntiff  the  Deponent  conceives  it  may  with 
some  Justice  be  contended,  that  the  letters  from  the  Defendant 
can  only  be  considered  as  a  promise  of  marriage ;  and  from  some 
passages  in  the  letters,  (vide  particularly  No.  4,  5,  12,  13,  14,) 
there  appears  to  the  Deponent  some  room  to  think,  that  notwith- 
standing the  promises  and  declarations,  and  the  appellations  of 
liusband  and  wife,  and  other  expressions  of  similar  import,  the 
Defendant  did  not  consider  himself  or  the  Plaintiff  to  be  unalter- 
ably bound,  but  that  either  might  withdraw  from  the  connection 
and  marry  with  another  person.    And  there  are  also  some  pas- 
sages which,  in  the  Deponent's  opinion,  tend  to  create  a  belief 
that  the  Plaintiff  in  her  letters  had  expressed  herself  to  the  same        ' 
effect ;  and  these  explanations  appear  to  the  Deponent  to  limit 
and  qualify,  not  only  the  letters,  but  also  the  promise  and  decla- 
rations, all  of  them  being  to  be  taken  together,  and  the  true  deli- 
berate meaning  of  the  parties  to  be  extracted  from  the  whole. 
As  to  the  evidence  of  the  copula,  it  appears  to  the  Deponent,  that 
it  had  been  attempted  in  the  end  of  May  1804,  No.  4,  but  then 
for  the  firat  time :  but  from  other  passages  in  the  same  letter, 
and  also  in  No.  5,  in  the  Deponent's  opinion,  it  may  be  strongly 
inferred  that  a  copula  had  taken  place.    And  the  arrangements 
as  to  '^  a  room*'  in  No.  6  and  7,  go  strongly,  as  the  Deponent 
thinks,  to  authorize  a  conclusion  that  a  copula  had  taken  place. 
From  the  forgoing  explanation  and  analysis  of  the  evidence,  the 
xesult  in  the  Deponent's  opinion  and  belief  is,  that  if  the  question 
were  to  be  tried  in  Scotland,  and  if  no  other  or  further  evidence 
could  be  obtained,  the  decision  it  is  thought  would  be  favourable 
to  the  Plaintiff;  but  it  is  thought  that  in  Uie  circumstances  of  this 
^ase  the  courts  of  law  in  Scotland  would  not  immediately  proceed 
to  a  determination  upon  the  evidence  as  it  stands.    As  the  Plain- 
tiff might  compel  the  Defendant  to  produce  the  letters  written  by 
ber  to  him,  and  in  general  all  writings  that  had  passed  between 
them,  the  courts  would,  in  all  probability,  afford  the  necessary 
authority  for  these  purposes.    And  if  the  copula  has  not  hee^ 
vou  II.  e  expressly 
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ROBERT  expressly  admitted  in  the  pleadings  for  the  Defetuknti  th«)' 

CRAiGiB,  vrould  allow  also  a  proof  on  that  subject. 

'^^  RO.  CRAIGi^. 


The  same  Witness  examined  on  the  Interrogatories  giTcn 
on  behalf  of  John  William  Henry  Dalrymple,  the  other 
P^y  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  diis  Respondent 
answereth  and  saith,  that  the  law  of  ScotLuld,  in  regard  to  the 
validity  of  marriages  not  regularly  celebrated,  6anhot  well  be  said 
in  general  to  be  doubtM  ai^d  indefinite.  But  the  application  of 
the  law  to  existing  cases,  has,  from  the  circumstances  already 
mentioned  by  the  Rcfspondent,  become  oft  times  very  doubtful 
and  uncertain. 

2.  To  the  second  of  the  said  Interrc^tories  this  Respondent 
answereth  and  saith,  that  the  law  of  Scotland,  as  to  marriages 
not  regularly  celebrated,  depending  on  no  express  enactments, 
must  be  gathered  from  the  authorities  of  writers  on  the  law,  and 
the  decisions  of  the  courts  of  law  in  Scotland ;  and,  upoti  aii 
observation  of  those  authorities  and  precedents,  the  fttepondent*s 
<^inion  has  bteb  formed  with  r^ard  to  such  marriages. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent  an- 
swereth and  saith,  that,  if  "  by  an  irrevocable  obligation  to  marry^* 
is  meant  a  promise  unconditional  and  absolute  on  one  side,  of 
even  a  mutual'  promise  with  regard  to  a  marriage  ih  futuro,  ndt 
followed  with  copula,  this  in  certain  circumstances  tnay  authorise 
a  claim  of  damages  ;  but  if  such  promise  to  marry  be  followed 
with  a  copula,  or  consummation,  it  will,  as  has  been  already  de- 
posed to,  constitute  a  marriage,  and  not  merely  an  obfigatioa  tb 
marry. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  the  case  where  the  obligation  to 
marry  is  unilateral,  that  is,  proceeding  from  the  man  or  the 
woman,  \dthout  any  thing  expressive  of  or  implying  a  mutual 
obligation  on  the  other  side,  it  cannot  be  hdd  to  consdtute  mar* 
riage  ;  and  consequendy  it  will  not  afford  an  efiectual  bar  to  a 
marriage  with  a  third  party. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  all  cases  the  right  to  have  a  mar^ 
riage  declared  must  depend  upon  the  reciprocal  obligatipna  of  tlie 
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Ymrtaes  iX  the  time  when  the  right  is  to  be  enforced  in  a  court  of       koBB&T 
law,  both  of  thekn  being  bounii  to  perform,  or  neither.  cAAtGiB, 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent  an- 
swereth  and  saidi,  that  as  a  promise  to  marry  a  parti^ulal-  woman 
foUowed  by  a  copula  or  consummation,  in  Scotland  is  held  to 
constitute  miiiriage,  it  must  prevent  the  man  from  marrying 
another  woman,  and  the  woman  from  manying  another  mto, 
either  in  England  or  any  other  place ;   and  this,  whether  the 
marriage  has  been  declared  binding  in  the  courts  of  law  in  Scot- 
land, or  not :  and  if  the  parties  are  thus  effectually  married,  no 
marriage  afterwards  taking  place,  in  England  or  elsewhere,  can, 
in  the  Respondent's  opinion,  be  binding,  or  followed  with  any 
legal  effects ;  although  exceptions  occur  in  such  cases  as  those  of 
Campbell  and  Napier,  formerly  mentioned  by  the  Respondent, 
where,  in  consequence  of  long  silence,  or  taciturnity,  ad  it  is 
called  in  Scotland,  in  asserting  the  conjugal  rights,  a  party  has 
been  held  to  be  barred  from  claiming  those  rights  in  a  question 
with  another  party,  who,  by  reason  of  that  silence  ot  taciturnity, 
has  been  led  to  form  a  matrimonial  connei^on  with  the  husband 
or  wife  of  the  party  so  silent  or  delaying. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
aoswereth  and  saith,  that  a  declaration  in  writing  given  by  a 
man  to  a  woman,  or  vice  versa,  without  a  counter  declaration  on 
the  other  side,  can,  in  general,  be  held  only  as  implying  a  promise 
ef  marriage ;  at  the  same  time,  if  the  party  to  whom  the  declara* 
tion  is  addressed  shall  acquiesce  in  the  dedaratidn,  or  shall  by 
bis  or  her  acts  and  deeds  indicate  acquiescence,  this,  without 
an  express  written  declaration,  may  be  considered  as  equivalent 
to  a  mutual  declaration,  which,  if  deliberately  given,  wiU  be 
antiScfent  to  constitute  a  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  suth,  that  the  question  whether  a  copula  prior  to 
a  promise  will  constitute  a  marriage,  or  only  an  ^obligation  to 
many  if  a  promise  follows,  has  not,  so  far  as  the  Respondent 
knows,  been  precisely  determined ;  and  the  result,  in  the  Respon*  - 
dent  s  opinion,  would  be  somewhat  doubtful ;  though  he  rather 
thinks  that  it  would  not  defeat  the  ordinary  effect  of  a  promise  of 
marriage  followed  with  a  copula,  that  there  had  been  a  copula 
preceding  such  promise. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  the  mutual  declanitions  of  th^  parties, 
if  clear  and  in  words  de  pratenti^  will,  in  the  Deponent's  opinion, 
Itt  Jbimerly  ^tated^  constitute  marriage,  and  not  merely  an  oh* 

c  2  ligation 


Esa. 
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HofiERT  ligation  to  many ;  or  if  the  pardea  dbould^  comeBpond  with  eaeh 
c&AiGiE,  other,  calling  themselves  husband  and  wife*  this  also  wili»  m 
general,  be  held  sufficient. 
"  10.  To  the  tenth  of  the  said  InHerrogatories  this  RespoodieiiC 
answereth  and  saith,  that  although  in  the  case  last  above  stated, 
the  law  in  general  stands  as  he  has  said»  such  mutual  dechuations 
may  be  counteracted  by  other  writings  of  a  contrary  tendency, 
or  by  acts  and  deeds  of  the  parties  affording  real  evidence  to  the 
contrary;  and  in  all  those  cases,  the  dedarations  of  the  portiM 
must  be  taken  with  all  the  attendant  circumstaacas ;  and  if  their 
is  reason  to  conclude  from  the  expressions  used  by  them,  tlM 
both,  or  either  of  the  parties  did  not  understand  that  they  were 
truly  man  and  wife>  or  that  the  declarations  were  intended  for  a 
particular  purpose,  and  not  with  the  view  of  constituting  llie 
irrevocable  union  of  marriage,  all  this  wUl  enter  into  the  question, 
whether  the  parties  are  married^  or  only  under  an  obligation  to 
marry.  But  it  is  almost  impossible  to  say,  a  prtori,  m  what  man- 
ner, and  to  what  extent,  in  all  ciicumslanoes,  these  qualificatioiis 
or  limitations  are  to  operate. 


Hie  same  Witness  examined  on  the  additional  Interrogator 
ries  given  on  behalf  of  John  \Villiam  Henry  Dalrympk, 
the  other  Party  in  this  Cause. 

J 

1.  To  the  first  of  the  siud  additional  Interrogatories  tUa 
Respondent  answereth  and  saitb,  that  the  passages  here  referred 
to  in  Sir  Thomas  Craig,  cannot  be  held  as  proof  of  the  Law  of 
Scotland,  unless  so  far  as  they  are  supported  by  the  dedsioos  of- 
the  courts  of  law,  or  the  general  and  concurring  opinions  oi  con- 
temporary lawyers.  The  passages,  however,  referred  to;^  so  ftkc 
as  applicable  to  the  state  of  the  Parties  in  this  Cause,  do  not  afi* 
pear  to  differ  much,  or  in  substance,  from  what  is  now  held  to  \m 
law;  neither  does  it  appear  to  the  Respondent,  that  the  Imt 
af  Scotland,  as  to  what  constitutes  a  vidid  marriage,  baa  been 

^  materially  altered  since  the  time  of  Sir  Thomas  Craig. 

2.  To  the  second  of  the  said  additional  Interrogatories  tUa 
Respondent  answereth  and  saith,  that  the  obsexratioiis  im- 
mediately before  made,  appear  to  him  to  be  applicable  to  this 
Interrogatory,  as  well  as  to  the  preceding  one. 

3.  To  the  third  of  the  said  additional  lotorrogatories  thia 

Respondent 
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ReflfiODdeiit  aaswereth  and  saith,    that  the  deciskm  here  re-^      bobbxt 
ferred  to,  a|^>ears   to  this    Respondent  to    be    agreeable  to       craiois, 
the  autliorilies    there   mentioned.      It  is  expressly  stated  in  ^^^ 

the  report  of  the  case  by  liie  Faculty,  diat  the  cause  was  decided  ' 
on  the  general  point,  and  the  Respondent  has  been  led  to  con- 
sider the  law  as  fixed,  although  he  cannot,  at  this  time,  mention 
any  particular  case  in  which  the  same  decision  was,  in  termmis^ 
giFen.  And  upon  the  principles  there  laid  down,  it  appears  to 
this  Rec^ndent,  that  no  bojia  Jides  on  the  part  of  a  woman 
entering  into  a  marriage  with  a  man  already  legally  married, 
according  (o  the  principles  of  the  decision,  could  annul  the  for- 
mer marriage,  or  render  the  marriage  entered  into  by  her  a  legal 
or  valid  one. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answered  and  saith,  that  he  has  no  recollection  of 
tey  case  similar,  or  nearly  similar,  to  that  of  Pennycook  ;  but,  as 
he  has  already  stated,  he  has  considered,  and  still  considers,  that 
decision  as  a  precedent,  the  authority  of  which  ought  not  to  be 
questioned. 

5.  To  the  fifth  of  the  said  additional  Interrogatories  this 
Respondent  answerelli  and  saith,  that  in  those  cases  where  there 
are  no  express  enactments,  the  Court  of  Session  is  in  general 
much  governed  by  precedents  ;  and  where  a  determination  has 
been  given  upon  a  general  point  of  law,  after  an  argument  at  the 
bar,  or  in  printed  pleadings,  it  is  not  usual  for  the  Court  to 
pronounce  an  opposite  judgment.  The  Respondent,  however, 
understands  that  it  is  not  one  decision^  unless  it  has  been  long 
acquiesced  in,  but  a  succession  of  them,  or  series  rerum  judicata^ 
rum^  that  makes  or  ascertains  what  is  law :  And  he  has  no 
doubt  that  there  are  instances,  in  which  the  Court  of  Session  has 
deviated  from  what  was  formerly  decided,  although  he  believes  it 
will  be  found  upon  examination,  that  these  deviations  are  much 
more  rare  than  is  sometimes  thought ;  what  has  been  considered 
a  deviation,  not  being  truly  ^ch,  but  arising  from  a  proper  dis- 
crimination of  cases,  which,  at  first  sight,  appear  to  M  under  the 
prindple  of  a  particular  decision,  but  which  are^  and  ought  to  be,, 
regukted  by  a  different  one. 

6.  To  the  sixth  of  said  additional  Interrogatories  this  Respon- 
dent answereth  and  saith,  that  in  those  cases  where  the  principles, 
of  former  decisions  are  considered  to  be  doubtful,  and  where 
they  are  not  understood  to  have  acquired  the  force  of  precedents, 
or  where  a  doubt  has  been  entertained  whether  the  principles  of 
prior  adJudicalioDS  can  with  propriety  be  applied  to  the  circum- 

c  3  stances 
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BOBRHT       Stances  of  eiistiiig  cases,  it  is  the  practice  of  ihe  Court  of  Seasmi 

GRAiGiB,      to  appoint  a  hearing  in  presence ;.  and  counsel,  in  such  cases,  are 

<^^  permitted  in  general  to  argue  upon  the  soundness  of  the  princi* 

"^  pies  of  law  which  appear  to  have  gofemed  the  decision  of  former 

cases,  as  well  as  upon  the  application  of  those  principles  to  the 
case  before  the  Court ;  but  in  this  a  due  regard  ia  alwap  pud  tm 
the  date  of  the  decbions,  their  uniformity,  and  to  the  effect  that 
has  been  given  to  them  in  practice,  although  there  ha&  been  ne 
second  determination  in  the  same,  or  nearly  in  the  same  circum^ 
stances. 

7.  To  the  seventh  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  this  Intenogatory  appears 
to  him  to  be  already  answered. 

8.  To  the  eighth  of  the  said  additional  Interrogatoriiss  this  Re- 
spondent answereth  and  isaith,  as  he  has  already  stated^  That  the 
case  of  Pennycook  appears  to  him  to  have  been  well  decided  at 
the  time,  and  also  corroborated  by  the  subsequent  practice. 

9.  To  the  ninth  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  «uth.  That  the  Court  of  Session,  though 
not  ab&olutely  debarred  from  reviewing  the  principle  of  the  deci- 
sion in  the  case  of  Pennycook,would,  in  this  Respondent's  opinion, 
most  reluctantly  enterUun  any  argument  that  could  be  raised 
against  the  authority  of  the  decinon;  and,  in  thi^  Respondent's 
opinion,  it  would  be  most  unsafe,  as  well  as  vnifsual,^  ajt  this  time 
to  listen  to  any  su^h  argument 

10.  To  the  t^nth  of  said  additional  Interrogatories  this  Respon* 
dent  answereth  and  saith.  That  as  the  writings  necessary  in  order 
to  establish  a  marriage  not  celebrated  in  a  formal  mann^»  req^iire 
no  publication  in  any  r^ord,  they  must  h^  judged  of  according  to 
their  import  whes^  they  ajre  produced ;  aldiough  they  may  not 
have  been  generally^  or  puhljply  heard  of,,  till  one  of  the  partus 
has  intermarried  with  some  one  else. 

11.  To  tliQ  ^leventlv  of  said  additional  Inlerrogatorifca  this.  Re* 
spondent  answereth  and  saith>  that  holdmg  a  promise  of  manj^ge 
followed  by  copula,  to  constitute  the  relation  of  marriage,  and 
not  merely  an  obliga^tion  to  marry,  accordbg  to  th^  principles 
laid  down  in  the  case  of  Pennycook,  this  Respondent  thinks  no 
after  marriage,  however  formally  celebrates),  could  annul  the  for- 
mer one,  or  render  the  secoAd  niarriage  valid.  But  in  Judging 
whether  there  has  been  a  serious  and  ddibeiate  promise  of  mar- 
riage, it  will  properly  enter  into  consideration,  that  one  of  the  par- 
ties deeming  himself  not  married  has  entered  into  a  formal  marriage 
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wth  anoiiher  penoii»  because  it  is  not  probable  that  a  party  knowhig  sobbrt 
orbdieyidg  himself  already  manied,  will  enter  into  a  second  craioie, 
en^iagement  of  the  same  kind ;  and  where  the  woman,  having  at 
one  time  acted  in  such  a  manner  as  to  infer  a  legal  presumption 
of  marriage,  has  concealed  her  state  in  such  a  manner  as  to  induce 
another  ^<mafide  to  enter  into  a  marriage  with  the  man  with  whom 
she  had  previously  formed  such  a  connection,  the  decisions  in  the 
case  of  Campbell  and  Napier  go  some  length  to  sho^,  that  the 
cnicumstances  here  mentioned  will  be  of  importance. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  the  subject  of  this  Interroga- 
tory, as  well  as  some  of  the  following  ones,  appears  to  this 
Respondent  to  be  inapplicable  to  the  point,  or  article  in  the  Libel 
on  whi<;h  (his  Respondent  understands  himself  to  be  examined^ 
And  it  further  occurs  to  this  Respondent,  that  the  Defendant^ 
during  the  early  part  of  his  correspondence  with  the  Plaintifl; 
having  been  in  Scotland  for  more  than  forty  days,  would,  by  the 
Law  of  Scotland,  be  considered  as  domiciled  there ;  and  in  the 
matter  of  contracts  or  obligations,  subject  to  the  Law  of  Scotland 
in  Uie  siame  manner  i^  if  he  had  been  bom  in  Scotland,  or  had 
resided  in  it  from  his,  birtl^.  And  if  truly  married  to  the  Fiaintiff, 
according  to  the  Law  of  Scotland,-  while  residing  and  domiciled 
in  that  country,  the  cireumstanoe  of  the  Defendant's  going  back 
to  England,  and  there  marrying  Miss  Manners  publicly  before  the 
present  ^don  was  instituted,  could  not,  in  this  Respondent's 
opinion,  have  any  efifect  upon  the  previous  marriage  in  ScoilaQch 

13.  To  the  thirteenth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  if  an  officer,  or  other 
person,  engaged  in  military  service  in  Scotland,  being  an  English- 
man by  birth,  and  generally  domiciled  in  England,  were  to  have 
auch  intercourse  with  a  woman  in  Scotland,  as  by  the  law  of 
Scotland  b  sufficieiit  to  constitute  marriage,  this  would  bind^such 
person  in  the  same  maimer  as  if  he  were  a  Scotsman,  or  generally 
donudled  in  Scotland-  But,,  in  judging  of  the  nature  and  effects 
of  such  intercourse,  it  would*  in  this  Respondent's  opinion,  justly 
enter  into  oonsidenuion*  that  ia  England  cohabitation  lo  man  and. 
wife  is  not,  in  all  casesj  held  to.  constitute  marriage ;  aldiough  is 
may,  in  certain  circumstances*  create  a  presumption  of «  previous 
celebration  ;  and  consequenitly,  that  an  Englishman  accustomed 
to  the  Law  of  England*  n^ght  cohabit  with  &  woman  in, 
Scotland,  and  allow  her  to  take  his  name,  without  intending  to 
ijl^arrj;  her;  And  althpugh  an  Englishman,  after  cohabiting  with 
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'  xoBXHX      a  womao  in  Eng^d»  and  allowing  liar  to  udce  hb  name,  were  to 

GKAiGiEy     bring  her  down  to  Scotland,  and  conduct  Imnsdf  tbere  in  tka 

ss^         manner  already  stated,  this  would  not,  in  the  opinion  of  tiua  Re- 

*""''*""'*''~^  spondent,  in  ev«:y  case  constitute  a  marriage.    This,  howerer, 

would  be  no  exception  to  the  general  rule  as  already  stated  by 

this  Respondent,  but  truly  a  judiciouB  application  of  it  to  tiie 

circumstances  of  the  case :  The  law,  in  all  cases,  not  attending 

merely  to  the  external  act  of  cohabitation,  but  looking  to  that 

which  is  alone  decisive,  viz.  the  full  and  d^berate  intention  and 

consent  of  both  parties  to  become  man  and  wife,  which  may  be 

inferred  from  cohabitation,  but  not  necessarily,  nor  in  all  cases 

without  exception, 

14.  To  the  fourteenth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  a  promise  of  marriage 
made  in  England,  followed  by  a  copula  in  Scotland,  would,  in  thb 
Respondent's  opinion,  be  sufficient  for  obtaining  a  decree  declar- 
ing the  marriage  in  the  Courts  of  Scotland,  if  the  parties  were  to 
be  found  there. 

15.  To  the  fifteenth  of  the  said  additional  Interrogatories  this 
Respondent  aasweveth  and  saith.  That  if  a  promise  of  marriage 
made  in  Scotland,  were  to  be  followed  by  a  copula  in  England, 
this,  if  the  parties  were  afterwards  found  in  Scotland,  would,  in 
this  Respondent's  opinion,  be  sufficient  for  obtaining  a  decree 
in  the  Courts  of  Scotland. 

1 6.  To  the  sixteenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  maniage  by  the  Law  of 
Scotland,  being  considered  merely  as  a  contract,  and  requiring 
only  the  deliberate  consent  of  both  parties  for  its  compledon,  it 
would  seem  to  be  enough  for  obtaining  a  decree  in  the  Courts  of 
Scotland,  that  the  parties  had  in  any  place,  or  at  any  time;  ex- 
pressed their  deliberate  consent,  de  ptiesenH^  to  be  married.  It 
is  a  different  question,  however,  whether  in  the  dicumstanees 
here  stated,  as  well  as  in  those  mentioned  in  the  two  preceding 
Interrogatories,  the  Courts  of  England,  or  any  other  foreign  coun- 
try, where  marriage  is  not  completed  by  consent  merely,  but  in 
general  requires  some  formal  celebration,  would  so  far  yield  to  the 
Iaw  of  Scotland  as  to  give  the  same  decision. 

17.  To.  the  seventeenth  of  said  additional  Interrogatories  this 
}lespondent  answereth  and  saith.  That  in  the  case  here  mentioned, 
as  the  letters  written  by  the  Englishman  would  not  per  se  consti- 
tute marriage,  bat  would  in  general  require  to  be  confirmed  by 
letters  of  the  same  kind  written  by  the  woman  in  'Scoliland,  the 

agreement 
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.  igi6emeiit  could  not  be  considered  as  nnluai,  (ill  i^e  last  mention-  Robert 
ad  letters  were  received,  and  consequently,  it  would  seem  Iftiat  the  craigib, 
•aianiage  couki  aot  be  said  to  haitre  been  contracted  in  Scotland. 
In  such  a  case,  however,  it  appears  to  this  B^pondent  that  the 
Courts  in  Scotiaad,  without  regarding  the  iocus  contractnis  would 
&Dd  the  marriage  bindisg,  if  the  question  could  be  effecltially  tried 
there. 

\8,  19,  20.  To  the  eighteenth,  nineteenth,  and  twendeth  of 
the  said  additional  Interrogatoiies  this  Respondent  answereth 
«nd  saith,  That  in  general  where  there  is  only  an  obligation  to 
marry,  the  parties  may  retract  without  being  liable  in  damages  : 
And  where  damages  are  due,  it  is  not  in  consequence  of  the  obli- 
gation to  marry,  but  either  from  the  manner  in  which  the  treaty 
has  been  broken  off,  as  where  it  is  attended  with  circumstances 
tn  some  degree  injurious  to  one  of  the  parties,  (see  the  case  of 
Johnson  against  Paisley,  21st  December  1770,)  or  where,  in 
contemplation  of  the  marriage,  expences  have  been  incurred. 

21.  To  the  twenty-first  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  the  law  being  now  fixed, 
it  does  not  appear  to  be  of  importance  to  discover  the  grounds  on 
which  it  was  at  first  established,  although  this  Respondent  has 
no  doubt  that  they  are  nearly  as  stated  by  Mr.  Erskine  :  and  that 
in  this,  as  well  as  in  many  otlier  cases,  the  law  presumes  the  par- 
ties to  have  intended  that  which  in  the  circumstances  of  the  case 
was  proper  and  becoming,  and  at  the  same  time  deducible  from 
their  actings ;  or,  in  other  words,  the  law,  in  such  cases 
Justly  holds,  that  persons  having  formed  a  connection,  the  object 
of  which  was  marriage,  would  not  proceed  to  consummate  unless 
with  the  same  view. 

22.  To  the  twenty-second  of  said  additional  Interrogatories 
ihis  Respondent  answereth  and  saith.  That  the  presumption  here 
mentioned  cannot  be  said  to  be  a  pr<ssumptio  juris  et  de  jure^ 
because  it  might,  in  this  Respondent's  opinion,  in  certain  circum- 
itances  be  obviated  by  contrary  evidence,  e.  g*  if  the  man  and 
woman  were,  prenriously  to  the  copula,  to  interchange  written 
ideclarations  of  their  having  determined  not  to  marry  each  other. 
But  it  is  a  presumption  of  law  so  strongly  established,  as  not  to 
1»e  obviated  unless  by  evidence  of  the  nature  here  suggested. 

23.  To  the  twenty-third  of  said  additional  Interogatories,  this 

Respondent  answereth  and  siuth.  That  a  promise  of  marriage 

followed  by  a  copula,  appears  to  this  Respondent  to  constitute 

tnatriage  upon  both  parlies  equally  and  in  general^  as  the  Respon- 
dent 


sso. 
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ROBERT       deDt  bas  formerly  deposed,  the  obligttdoiis  of  the  partieB  must  be 
CKAiGiEy       mutual  or  none  at  all. 

24.  To  the  twenty-fourth  of  said  additional  iBterrogatories 
this  Respondent  answereth  and  scdth.  That  he  haa  already  stated 
his  opinion  as  to  the  decision  in  the  case  of  PennyoxdL ;  and,  aa 
to  the  authority  of  Lord  Stair,  and  the  respect  that  is  due  to  the 
different  editions  of  his  Institutes,  this  Respondent  although 
greatly  doubting  the  propriety  of  this  Interrogatory,  (as  weD  as 
of  some  of  the  preceding  ones)  saith,  that  Lord  Stair  has  beea 
always  considered  as  a  writer  of  great  authority  in  Scotland ;  it  b 
to  be  observed  however  that  the  different  parts  of  his  Institutes 
were  composed  and  publfished-  at  different  periods,  and  the  fouith 
book  was  not  printed  till  long  after  the  other  three ;  Lord  Stair 
too  being  actively  engaged  in  the'political  world  as  well  aa  in.  the 
line  of  his  profession,  could  not  bestow  that  atteiMion  upon  his 
publications,  or  in  revising  them,  that  waa  necessary  for  render- 
ing them  perfectly  correct  in  al)  zespects ;  and  the  manuscripts 
from  which  the  different  editions  have  been  made  out,  appear  to 
differ  ia  some  instances  from  each  other ;  nor  is  there  any  ectttion 
so  correct  and  authentic,^  as  to  prove  to  a  certainty  what  hia  lord* 
ship*s  opinion  was,^  although  that  published  in  1759,  chiefly  by  ^le 
^are  of  the  late  Sir  William.  Pulteney,.  is  deemed  fiu  pieferable  ta 
th^  rest. 

25.  To  the  twenty-fifth  of  said  additional  Interogatoriea  this 
9^ponden;t  answereth  and  saith.  That  the  common  stile  of  a 
^n  tract  of  manage  in  Scotland  may,  at  first  aight,  appear  to  ipi- 
port  a  consent  to  marriage  de  pnesenti,  the  parties  declaring  thcjr 
acceptance  of  each  other  for  lawful  spouses,  or  using  worids  to 
that  effect ;  but  these  expressions  are  uniformly  held»  in  the  prao^ 
tice  of  Scotland,  not  to  constitute  marriage,  but  espousals  only, 
or  sponsalia,  as  Ipiown  in  the  civil  law.  The  passages  of  the  ^- 
hibits  formerly  referred  to  by  this  Respondent,,  are  in  his  optojon, 
conceived  in  different  and  stronger  terms,  denoting  that  the  Phun- 
tiff  an.d  Defendant  yirere  *'  man  and  wife  ;**  and  in  the  mannv 
and  to  the  extent  already  stated  by  this  Respondent,  must,  in 
this  Respondent*}^  opinion,  be  held  to  constitute  a  valid  maiy 
riage. 

26.  To  twenty-sixth  of  said  additional  Interrogatories  thi^ 
Respondent  answereth  and  saith,  That  what  has  been  said,  by 
him  in  answer  to  the  immediately  preceding  Interrag^tgiy»  apr 
pears  to  be  a  sufficient  answer  to  this  one  also. 

^7,  To  the  twenty-seventh  of  tb^  said  addition^  Interr^gaU^ 

ries 
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n^  this  Respondent  answereth  and  saitb,  That  this  Interroga*       rdbbst 
toiy  appears  also  to  be  already  answered  by  this  Respondent,      craigib, 
when  examined  in  chief.  ^®^- 

28.  To  the  twenty-eighth  of  the  said  additional  Interrogatories  '  "^ 
this  Respondent  answereth  and  saith,  That  this  Ititerrogatory 

appears  also  to  be  already  answered,  unless  so  far  as  it  has  been 
asked,  what  would  have  been  the  Defendant's  remedy  if  the 
Plaintiff  had  destroyed  the  exhibits  ?  to  which  this  Respondent 
answereth  and  saith.  That  in  the  case  here  supposed,  the  Defen- 
dant's remedy  would  have  beeix  the  same  as  in  the  case  of  a  mar- 
riage ascertained  by  a  regidar  certjifiipate  of  a  clergyman,  or  jusuce 
*of  the  peace,  but  which  certificate  has  been  afterwards  destroyed 
by  one  or  other  of  the  partis ;  the  parties  desirous  of  having 
the  marriage  fulfilled,  suffering;  in  both  ca^es  froi^  want  of  proof, 
and  not  from  any  defect  of  rights  In  both  cases,^  however,  the 
writings  so  destroyed  might  he  restored  by  the  remedy  of  an 
action  for  proving  the  tenor  of  their  contents,  and  the  mjBmner 
of  their  being  destroyed  could  he  satisfactorily  established. 

29.  To  the  twenty-ninth  of  sud  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  he  does  not  know  of  any 
case  before  that  of  M'Adam,  in  which  it  was  in  terminis  decided; 
that  a  mere  declaration  of  consent  to  marry  per  verba  depnesenti^ 
was  suffipieiit  to  constitute  marriage  rebus  integris :  but  the  pro- 
position appears,  to  this  Respondent,  to  be  established  by  the 
general  and  concurring  opinion  of  all  the  accredited  writers  on  the 
Spot's  law ;  fmd  ^here  the  declaration  is  not  to  be  proved  by 
witnesses,  but  by  writ^n  evidence,  it  appears  to  this  Respondent 
to  be  incontrovertible.  In  the  case  of  M'Adam,  the  difficulty 
appears  to  hav^  arisen,  not  so  much  firom  any  doubt  as  to  the' 
principle  here  laid  down,  but  from  the  particular  circumstances 
of  th«  case,  the  parties  having  previously  lived  in  a  state  of  con- 
ciibinage,  and  the  declaration  by  Mr.  M'A^dam  given  in  a  very 
abrupt  manner,  and  immediately  followed  b^  his  death  by 
suicide. 

30.  To  the  thirtieth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  he  has  already  mentioned 
the  effect  of  contracts  of  marriage,  to  be  different  from  that 
which  is  stated  in  the  beginning  of  the  Interrogatory.  The  effect 
of  a  contract  of  marriage,  when  followed  by  a  copula,  is  to  make 
the  parties  husband  and  wife  in  the  same  manner  as  a  promise  of 
marriage  followed  bv  a  copuja ;  the  only  difference  being,  that 
in  the  former  case^  the  pron^be  is  proved  by  a  formal  writing, 

whereas^ 
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BOBBRT      whereas^  in  the  odier  case,  it  may  be  proved  either  by  other  not 
gBAiGXB,     ^  formal  writings,  or  by  the  oaih  of  party,  or  by  acts  and  deeds 
inferring  an  engagement  to  marry. 

31 .  To  the  thirty-first  of  the  sMd  adffitional  Interrogatories  this 
Respondent  answereth  and  saith.  That  it  has  been  generally  held, 
since  the  decision  in  the  case  of  Campbell,  that  those  circamstances 
which  would  be  deemed  sufficient  to  constitute  a  marriage,  in  a 
question  between  a  man  and  a  woman,  baring  exchanged  a  pro- 
mise of  marriage,  and  afterwards  known  each  other  carnally,  might 
not  be  sustained  to  the  same  effect,  where  the  question  arose 
between  one  of  the  parties  and  a  third  person,  who,  in  conse- 
quence of  a  studied  concealment  of  the  connection,  had  been  led 
to  enter  into  a  formal  and  regular  marriage.     One  reason  for  this, 
is  to  be  found  in  die  impropriety  of  concealing  such  an  engage- 
ment, by  which  third  parties  may  suffer  an  irretrievable  injury ; 
but  another  reason,  and  one  more  consistent  with  the  law  of  Scot^ 
land  witii  regard  to  marriage,  appears  to  be,  that  in  the  case  of 
marriages  not  regularly  celebrated,  but  to  be  gathered  from  the 
wonis  or  actings  of  the  parties,  every  circumstance  of  their  con- 
duct is  to  be  duly  weighed,  in  order  to  ascertain  whether  a  deli- 
berate prombe  or  consent  was  given,  and  whether,  in  the  opinion 
and  intention  of  the  parties  themselves,  the  irrevocable  union  of 
marriage  had  been  formed.    In  tiiis  view  the  concealment  of  the 
connection,    especially  when   continued  for  a  great  length  of 
time,  and  in  circumstances   where  tiie  party  was  called  upon 
to  avow  the  marriage  if  it  had  truly  taken  place,   must  go  far- 
10  show  that  there  was  no  marriage,  nor  a  serious    intention 
to  marry  in  any  of  the  parties. 

ROBERT  CRAIGIS. 


The  same  Witness  examined  on  the  further  addi- 
tional Interrogatories-  given  on  behalf  of  John  WHliam 
Henry  Dalrymple,  the  other  Fkurty  in  this  Cause. 

1 .  To  the  first  of  the  said  further  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  had  formerly  adveited 
to  the  case  here  noticed,  which,  siter  the  date  of  the  report  by 
Falconer,  underwent  a  full  consideration  in  the  House  of  Lords» 
and  afterwards  in  the  Consistorial  Court  of  Scotland,  having  been 
finally  dedded  on  the  29th  June  1751 ;  and  having  also  moie 
largely  adverted  to  tiie  Decision  in  his  answer  to  the  diir^^fint 

•d- 
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4hddadoiid  laterrogalory,  he  tHbks  it  only  necessary  to  add,  that  bobbbt 
supposing  the  endence  of  the  marriage  in  this  case  to  depend  craigib, 
upon  the  Exhibit,  No.  10.  and  also  supposing  that  the  circum-  ^^^ 

stances  in  the  case  of  the  Plaintiff  were  in  other  respects  similar      " 
to  that  of  Cochrane,  the  dedsion  in  the  case  last  mentioned  would 
certainly  be  of  importance,  but  to  what  extent  it  seems  impossible 
at  this  time  to  say. 

2,  3.  To  the  second  and  third  of  the  said  further  additional  In- 
terrogatories this  Respondent  answereth  and  saith.  That  the  case 
of  Kerr  and  Hyslop,  as  reported  by  Fountainhall,  15  th  July  J  696^ 
appears  to  this  Respondent  to  be  quite  different  from  the  present 
one,  and  in  that  of  Casdelaw  against  Agnew,  which  is  fully  stated 
IB  the  IVinted  Ft^rsy  in  the  case  of  Linnen  against  Hamilton, 
19th  Becember  1748,  thejudgn^ent  of  the  Commissaries,  which 
was  affirmed  in  the  Court  of  Session,  was,  that  the  defender  s  oath 
did  not  prove  a  direct  promise  of  marriage,  previous  to  the  con- 
nection acknowledged  by  him :  and  in  the  case  of  Linnen,  where 
slao  thefe  was  a  reference  to  oath,  the  defender  was  on  similar 
grounds  freed  lirom  the  conclusions  of  the  action  instituted  fbr 
establishing  a  marriage,  but  in  a  separate  action  subjected  in  da- 
mages^ on  account  of  his  **  having  enticed  and  seduced  the  pursuer 
to  yield  to  his  embraces ;"  and  none  of  the  decisions,  in  thiS' 
Respondent's  opinion,  prove  that  a  serious  promise  of  marriage, 
foUowed  by  a  copula,  was  not  then  held  in  law  as  equivalent  to 
marriage. 

4.  To  the  fourth  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  this  Respondent  has 
now  and  formerly  read  the  passage  referred  to  in  Lord  Kaimes* 
Elucidations,  and  has  attended  to  what  is  there  said  upon  the  case 
<^  Pennycook ;  and  although  this  Respondent  holds  that  this  In* 
terrogatory  is  irregular,  if  not  incompetent^  he  thinks  it  proper  to 
say  in  explanation,  that  the  publication  here  referred  to,  seems  to 
have  been*  meant  by  t^e  author,  not  so  much  to  point  out  what  the 
iaw  was,  but  what  in  his  opinion  it  ought  to  be  (see  preface).  And 
the  observations  on  the  subject  of  marriage,  though  plausible  and 
ingei^ous,  do  not  seem  to  be  founded  in  the  law  of  Scotland* 
There  is  no  ground  for  saying  that  the  priest's  blessing  is,  or  ever 
^was,  in  Scotland  (at  least  since  the  era  of  the  reformation  in  1560) 
deemed  indispensable,  though  it  is  the  most  regular  mode  of  con- 
sdtuting  marriage.  The  act  of  1503  was  intended  to  regulate  the 
pvooeedings  in  die.matter  of  Terce,  by  allowing  a  woman,  who 
had  been  by  eommea  reputation  held  as  a  wife,  to  obtain  posses- 
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sioD  of  the  \eg^  allowance  out  of  the  lands  in  which  her  npafeed 
CBAiG  1X9      husband  died  infeoffed,  until  it  was  detennined  in  the  courts  of  law 
Escu  that  the  parties  had  not  been  married.    The  decisions  nientioiicd 

J  by  Balfour,  and  afterwards  by  Spottiswood,  most  haFe  been  at- 

tended with  peculiar  circumstances^  and  as  stated  by  these  writers, 
appear  to  be  erroneous,  and  would  not  be  repeated  at  this  time. 
In  the  case-  of  Craig,  in  1 628,  it  is  probable  the  decree  of  the  com- 
missaries had  been  given  in  absence  (by  default),  and  tberefiice 
still  subject  to  review ;  and  the  parties,  as  this  Respondent  diinks, 
must  have  considered  it  in  that  lig^t.    And  the  reasonings  by 
Lord  Kaimcs,  as  to  the  effect  of  a  promise  of  marriage,  fottowed 
by  a  copula,  appear  to  be  quite  inconclusive,  and  at  this  time 
would  not  be  listened  to.    Indeed,  although  in  some  of  die  later 
adjudged  cases,  with  regard  to  marriage^  this  publicati<m  has  been 
referred  to,  this  has  been  done  very  slightly,  and  it  has  been  hardly, 
if  ever,  adverted  to  upon  the  bench ;  and  although  contuning 
some  information  that  is  not  to  be  found  elsewhere,  and  much 
acute  and  plausible  remark,  it  was  never  in  this  Respondents 
opinion  and  belief,  considered  as  of  authority  in  the  Courts  of 
Scotland. 

ROBERT  CRAIGIE* 

7th  August  1809. 

Repeated  and  acknowledged  at  Edin* 
burgh,  before  me  the  undersigned 
Wm«  Coulter,  Lord  Provost. 

In  the  Presence  of  Harrt  Davidsov, 
Not  Pub.  and  Actuary  assumed. 


Od  (he  Libel  and  Exhibits  given  cm  behalf  < 

Mrs.  Dalbthple. 

7th  June  1809. 
ROBERT  HAMILTON,  Esq.  of  the  City  of  Edmbngh, 
Advocate,  aged  about  forty-6ve  years,  a  Witness,  pio- 
duoed  and  sworn,  deposes  and  says, 

ROBftET  THAT  he  has  practised  as  an  Advocate  before  the  supreme 

HAMiLTOK,    Court  of  Scssion  in  Scotland,  since  1788;  and  that  he  has  held 
^  the  utuation  of  Professor  of  the  Law  of  Nature  and  of  NatioQs, 
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in  the  Unirenity  of  Edinburgh,  since  1796;  and  further  to  the       kobSM 
Eleventh  article  of  the  said  Libel  he  deposes  and  says^  that  he  has     Hamilton, 
attentively  pemsed  And  considered  the  several  Exhibits  annexed  ^^^* 

to  the  Libely  and  that  he  is  of  opinion  these  exhibit  and  fiimish  — — "— — 
ample  grounds  for  establishing  a  marriage  between  the  Parties  in 
t^s  Cause  by  the  law  of  Scotland,  and  that  such  marriage  is  there^ 
by  established.    That  in  giving  this  opinion,  he  takes  it  for  truth, 
as  averred  ia  the  Libel,  that  a  copula  or  concubitus  has  taken  placie^ 
and  there  appears  indeed  to  be  presumptive  evidence  of  it,   from 
certain  expressions  in  the  Defendants  letters  (No.  4  and  No.  7)  ; 
holding  this,  therefore,  to  be  a  fact,  there  appear  in  this  case  to 
be  two  grounds  winch  constitute  a  valid  marriage  by  the  law  of 
Scotland :  first,  it  appears  irom  the  Exhibits^  No.  1  and  No.  2, 
the  last  dated  28th  May,  1804,  that  mutual  promises  of  marriage 
were  int^ichanged  betweeik  the  parties  ;  that  these  were  followed 
by  concubUus  6r  a  copula,  which,  intheDeposer*s  opinion  consti- 
tute a  Aianiage  by  the  law  of  Scotland.    That  this  was  the  state 
of  parties  is  confirmed  by  Mr.  Dalrymples  letters,  fiH>m  No.  3  to 
No.  9  inclusive,  the  tenor  and  strain  of  which,  and  various  expres* 
gions  used  therein,  denote  that  Mr.  Dalrymple  conceived  he  had 
entered  into  the  fixed  relation  of  marriage  with  Miss  Grordon  :  de* 
poses^  that  besides  the  above,  there  is  a  second  ground  by  which 
in  the  Deposer's  opinion  an  effectual  marriage  betwixt  these  par- 
ties haa  been  constituted  according  to  the  law  of  Scotland ;  by  the 
annexed  Exhibit,  No.  10,  dated  llth  July,  1804,  the  Defendant 
declares  -and  acknowledges  Miss  Grordon  to  be  his  lawfiilwife,  and 
in  this  declaration  Miss  Gordon  concurs  by  her  engagement  of  the 
nme  date ;  and  althoi^h  she  thereby  promises  that  nothing  but 
the  greatest  necessity  shall  force  her  to  declare  her  marriage,  that 
does  not  appear  to  the  Deponent  to  weaken  the  case ;  the  reason 
for  concealing  their  marriage  being,  in  his  o{Hnion>  sufiiciently  ac- 
counted for  by  the  subsequent  letters  No.  13>  14.  and  15,  from  the 
Defendant  to  the  Plaintiff;  deposes,  that  the  above  written  de- 
claration of  the  parties,  expressed  in  unequivocal  terms,  and  it    . 
must  be  presumed  delibemtely  made,  in  his  opinion,  independent 
of  all  other  circumstances,  constitutes  an  effectual  marriage  ;  for 
he  holds,  that  according  to  the  law  of  Scotland,^  marriage  is  com- 
pletely established  where  consent  is  deliberately  given ;  more  es- 
pecially, when  expressM  in  a  written  acknowledgment  or  decla- 
ration per  verba  de  prasenti,  bearing  that  the  parties  are  e<hipso 
husband  and  wife :  the  Deponent  is  of  opinion,  that  such  a  decla- 
ration constitutes  a  marriage  by  the  Scot's  law ;  though  there 

should 
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BOBBBT       should  be  no  concuhUw ;  Imt  that  point  does  not  hevt  cotnelnt^ 
HAMilTOK,     question*  as  he  holds,  aooordicg  to  the  statement  in  the  case,  ilnft 
'*^  concubUus  or  a  copula  has  taken  place.    And  he  must  further  ob- 

""     aerve»  that  the  constitution  of  a  marriage  betwixt  these  parties  m 
above  mentioned,  is  confirmed  by  various  expressions  in  the  De- 
fendants letters  to  the  Platntiflt  subsequent  to  his  decbinitios, 
namely,  Nos.  12,  13,  14,  and  jl5 ;  in  wkach^  besides  addreaaing 
her  as  his  wife,  and  subscribing  himself  as  her  husband,  be  ex- 
pressly refers  to  the  connection  that  has  been  established,  pointing 
out  at  the  same  time  the  necessity  that  existed  for  its  being  con* 
eealed.    Deposes  that  in  giving  this  opinion  he  has  paid  attention 
to  the  writers  upon  this  branch  of  the  law,  and  to  the  vanons  v^ 
ported  cases  which  are  consequently  well  known.     Bat  his  opinion 
upon  this  point  has  been  much  confirmed  by  a  decision  pronom* 
ced  by  the  Court  of  Sesnon,  upon  the  13th  June  1792 ;  ElizabeA 
Bitchie  against  James  Wallace,  which  has  not  been  reported. 
The  Deponent  was  counsel  in  that  case  for  Elizabeth  Ritchie,  and 
has  recently  refreshed  his  memory  by  perusing  the  printed  fdea- 
dii^  now  in  hb  possession.    The  dicumstances  were  shortly  as 
follows ;  Elizabeth  Ritchie  became  pregnant  to  WalJaoe,  wfaoi, 
some  months  after,  gave  her  an  acknowkcifgment  in  his  hanc^ 
writing  in  these  terms :  *'  January,  1785,  I,  James  Wallace,  aon 
to  John  Wallace,  of  Wallace  Giove,  do  her^  acknowledge  that 
you,  Elisabeth  Ritdiie,  daughter  to  Alexander  Ritdue  in  Dumbrey, 
is  my  lawful  wife ;  and  will  so^smnize  the  marriage  regularly  be* 
tween  us  in  the  terms  of  the  rules  of  the  church,  as  soon  as  con* 
venient  for  us ;  and  I  am  your  loving  husband,  signed,  Jansi 
Wallace.    To  Elizabeth  Ritchie.  Witness,  Janet  Telfer."    Wal- 
lace denied  his  ever  having  written  this  acknowledgment,  but  it 
appeared  from  various  circumstances  to  be  genuine :  Klizabftt 
Ritchie  founded  on  it  as  a  declaration  de  pnuenH,  oonstitsting  a 
marriage,   which  conclusion,  in  point  of  law,  Wallace  oontrover* 
ted  ;  but  the  Courts  by  a  ma}ority  of  six  judges  to  three,  aa  ap- 
pears from  the  Deponent's  notes  upon  the  papers,  sustained  the 
sentence  of  the  Commissaries,  whidi  had  found  the  acknowledg- 
ment libelled  upon,  relevant  to  infer  marriage  betwuEt  thepartiea^ 

R.  HAMILTON. 


The 
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"The  same  Witness  examined  on  tbe  Interrogatories  ghren        hobe&t 
on  behalf  of  John  William  Henry  Dalrymple,  the  other    bamiltoit, 
Yaity  in  this  Cause.  Bsa. 

}.  To  the  first  of  the  said  Interrogatories  this  Respondent  an- 
^weKth  and  saith,  that  the  law  of  marriage  in  Scotland  has  for  a 
ioag  period  been  clear  and  decidedly  fixed.  It  is  laid  down  by 
liOhi  Stair,  (Edition  1681 »  pages  30  and  76,  atod  Edition  1693 
pages  25  and  424)  that  marriage  consists  in' the  present  consent, 
whedier  that  be  by  words  expressly,  or  tacitly  by  cohabitation  or 
acknowledgment,  or  by  natural  commixtion,  where  there  has  been 
a  promise  or  espousals  preceding ;  for  therdn  is  presumed  a  con- 
jugal consent  ^/>r«smii.  This  was  the  kw  then,  and  the  De- 
poser  holds  it  to  be  th&law  at  this  day,  and  is  of  opinion  that  it 
has  not  been  shaken  or  altered  by  any  of  the  cases  that  have  since 
odeurved,  such  as  those  of  M^Innes  against  Moore,  White  against 
Hepbom,  Tayior  against  Kello,  M'Laughlan  against  I>)b8on,  or 
McGregor  against  Campbell,  which  were  all  involved  in  special 
circumstances ;  whilst,  on  the  other  hand,  die  law  as  laid  down  by 
Xiord  Stair  and  ErsldAe^  Book  Ist^  Tit.  6,  §  2,  3,  4,  5,  has  been 
leoogniaed  and  confirmed  by  various  cases ;  particularly  by  thom 
oflngKs  against  Robertson  in  1786>  Ritchie  against  Wallace  in 
1792,  of  Edmonstone  against  Cochrane  in  1804,  and  Walker 
against  M^Adam  in  1607- 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answeredi  and  taith,  that  the  Scots  law  of  marriage  is  ascerUuned 
and  rests,  Ist,  upon  legal  principles,  in  respect  it  is  a  consensual 
xx>ntract ;  2dly,  upon  the  authority  of  our  law-writers^  referred  to; 
^3dly,  upon  the  Judgments  pronounced  by  the  Court ;  and  it  is 
upon  tiiese  that  the  Respondent  has  formed  and  given  -his 
opinion. 

3.  To  llie  third  of  die  said  Interrogatories  this  Respondent  an- 
«wereth  and  saith,  that  there  certainly  is  a  material  difierence 
betwixt  an  obligation  or  promise  to  marry,  and  an  actual  marriage ; 
a  promise  of  mairiage^  rebus  iniegm,  may^  resiled  from ;  but 
if  followed.by  a  copula  or  consummati^m,  a  marriage,  as  formerly 
mentioned,  is  thereby  constituted^ 

4.  To  the  finirth  of  the  said  Interrogatories  this  Respondent 
aoawereth  and  saith^  that  an  irrevocable  obligation,  by  which  he 
ttoderstands  a  written  promise  to  marry  detivered  to  a  woman, 
will  not  be  in  all  cases  binding  upon  or  tie  up  the  woman  from 
vnanying  another  man.  In  the  event  of  such  a  promise,  there  is 
r^tms  mtegris  no  marriage,  so  that  ^ther  party  may  draw  badr« 

VOL.  II.  d  leaving 
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KOBERT      leaviDg  it  to  the  party  injured  to  seek  such  redress  as  the  law  will 
HAMiLTOir,    afford  by  an  action  for  breach  of  promise. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent  an- 
swereth  and  aaith,  that  he  conceives  that  a  woman  who  has 
received  such  a  promifie»  is  entitled  to  call  upon  the  man  in  the 
proper  court,  at  any  subsequent  period^  to  fulfil  it;  but  as  sudi  a 
promise,  provided  matters  were  entire,  would  not  constitule  a 
marriage,die  man  might  draw  back,leaving  to  the  woman  her  action 
for  breach  of  promise:  circumstances  mig^t  no  doubt  occur^  whi(^ 
might  take  away  the  woman's  right  to  demand  the  enforcement  of 
the  man's  promise  to  marry,  if,  for  instance^  she  was  hersdf  to 
marry  another  man,  or  if  she  was  unequivocally  to  concur  in,  or 
consent  to,  the  man  s  marrying  another.  This  answer  is  ^ven 
upon  the  supposition,  that  there  has  been  a  promise  merely,  bat 
de  facto  no  marriage ;  for  if  that  promise  has  been  followed  by  a 
copula,  a  marriage  is  thereby  constituted,  which  no  circunistancas 
or  length  of  time  can  annid ;  and  which  the  woman,  accordingly, 
may  at  any  subsequent  period  demand  to  be  declared  in  the  proper 
court.  If  a  man  has  made  a  promise,  and  is  uncertain  from  the 
circumstances  which  have  occiurred  whether  or  not  he  has  involved 
himself  in  a  marriage,  his  remedy  is  by  an. action  of  Jactitation  of 
Marriage,  or  of  "  putting  to  silence,*'  as  we  call  it  in  the  Gonsis- 
torial  Ck>url,  the  result  of  which  will  decide  whether  he  is  bound 
or  free. 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  is  of  opinion^  that  as  a  proimse  of 

.  marriage  to  a  particular  woman,  followed  by  a  copula,  both  events 
occurrbg  in  Scotland,  constitutes,  a  marriage  by  the  law  of  Sootr 
hind,  the  man  to  whom  these  dscumstances  applied,  must  be  hekl 
as  married,  in  whatever  country  he  may  go  to ;  and  that  he  coold 
not  legally  marry  another  woman  in  England  or  any  where  else. 
If  such  a  man,  from  the  woman's  not  insisting,  was  in  dubiety  as 
to  the  state  he  was  in,  his  proper  course  would  be  to  bnng  an 
action  of  putting  to  silence,  as  above  mentioned. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  a  declaration  in  writing,  given  by  a 
man  to  a  woman,  that  she  is  his  lawful  wife,  is  not  merely  an 
obligation  to  marry,  but  is,  when  attended  with  the  woman's  ac- 
ceptance and  consent  de  pr^enH,  the  valid  constitution  of  a  mar- 
riage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  in  the  case  supposed  of  a  copula  or 

con- 


AFPBNIHX.  51 

'ie0n8iiiomation»  eitUer  before  or  after  such  a  declaradoni  a  mar«      robbbt 
nage»  it  ib  thougbt,  would  certainly  be  coDstitated»  nor  would  the    Hamilton, 
circumstances  mentioned  constitute  an  obligation  only  upon  the         ^^^ 
voan  to  complete  the  marriage.  ' 

9.  To  the  ninth  of  the  ^aid  Interrogatories  this  Respondent 
^nswereth  and  saith,  that  a  declaration  in  writing,  such  as  here 
supposed*  constitutes,  as  already  observed,  a  marriage,  not  merely 
an  obligation  to  marry,  and  a  correspondence  such  as  is  figured^ 
^B  it  would  evince  the  understanding  and  belief  of  the  parties^ 
wQidd  confirm  the  idea  as  to  the  existence  of  a  marriage  between 
them. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  an4  saith,  that  if  the  man  or  woman  who  had  g^ven  and 
received  a  declaration  of  a  marriage,  should  thereafter  express 
doubts  as  to  the  validity  of  such  a  declaration  to  constitute  a  mar^- 
riage,  or  fears  of  being  deserted,  such  expressions  would*  no  doubt* 
be  taken  into  account  in  explaining  the  intention  of  the  parties  at 
the  time  the  written  declaration  was  made;  but  untess  such  expres* 
iHons  indicated  and  inferred  that  there  had'been  no  marriage  in  view, 
intended,  or  entered  into,  so  that  the  declared  consent  was  thereby 
controverted  and  overruled,  the  Deponent  is  of  opinion  that  the 
expression  of  such  doubts  or  fears  by  either  party,  which  mig^t  be 
the  result  of  misconception,  could  not  destroy  the  effect  of  an 
explicit  acknowledgment  or  declaration  of  a  marriage.  But  it  is 
hardly  possible  to  answer  this  query  pointedly,  or  in  more  precise 
terms,  unless  the  circumstances  or  expressions  alluded  to  were 
more  particulariy  detailed^ 

R.  HAMILTON. 


The  same  Witness  examined  on  the  additional  Interroga* 
tories  given  on  behalf  of  John  William  Henry  Dalrymple^ 
the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  additional  Interrogatories  this  Re» 
spondent  answereth  and  saith,  that  he  is  of  opinion  that  Sir  Tho- 
mas Craig,  lib.  ii.  dieg.  18.  §  IT^et  sequent^  where  he  treats  of 
legitimate  and  illegitimate  children,  has  delivered  substantially 
vfhsLt  he  is  bound  to  presume  was  the  Law  of  Scotland,  as  to 
marriage,  at  the  time  he  wrote ;  according  to  that  author,it  appears 
that  the  essentials  of  a  marriage  existed,  provided  sponsaliaf  or  a 
promise,  had  preceded  a  concubitus  or  consummation.    It  has 

(i  2  indeed 


52  kPFBtf&tX. 

BbBERT       Hideed  bton  conjectured,  from  wbat  Craig  nys  of  the  dM  of 
HAMILTON^    Edvi^nrd  Youngs,  that  such  ciicumstuices  conferred  only  A  right 
EStt.  6f  action    to     have    the    marriage    Bolemnized,    and    he    m- 

"^'^-^-"''^^  cordingly    mentions  that    to  that  effect  the  mother  had  pie- 
Tailed    before  the    comiAissaries ;    but  it  appears  fion^  what 
immediately  follows,  Aat  though  Younger  Ind  refused,  theie 
judges  nevertheless  held    that   there  hJui   been  a  valid  mar- 
riage, and  gave  effect  to  it  accordingly.  This  proceeding  aeems  to 
be  very  little  different  from  the  present  law  and  practice,  where  a 
marriage  constituted  by  a  promise  and  copula,  requires,  like  other 
irregular  and  clandestine  marriages,  a  declarator  as  jodidal  eti- 
dence  of  the  fact.    And  whatever  upon  this  point  may  have  been 
Craig's  idea,  the  Respondent  is  of  opinion,  that  the  Law  of  Scot' 
land  has  for  a  long  period  acknowledged  that -a  proraiae,  followed 
by  a  oopula,  does  not  merely  furnish  grounds  lor  enibhang  mar- 
riage, but  does  actually  conalitute  one.  That  Craig  treats  of  other 
points,  namely,  what  eflfect  is  to  be  given  to  a  marriage  while  a 
prior  one  has  been  entered  mto  and  is  subsisting,  and  gives  his 
opinion  that  the  hohafide$  of  one  of  the  parties^  though  not  suffi- 
cient to  confirm  the  niarriage,  will  nevertheless  be  dfeetual  to 
lq;itimate  the  ofispring,  though  not-  so^  if  both  parties  are  in  the 
knowledge  of  the  prior  marriage ;  but  the  Respondent  doubts 
very  mucfe^  if  children  bom  in  such  circumstances  coeld  enrer  be 
regarded  as  legitimate,  and  is  of  opinion,  that  by  the  Law  of  Scot- 
land, as  it  now  stands,  they  would  not.  He  fiorther  aaswereth, 
that  Craig  is  not  upon  points  of  thb  nature  of  the  highest  amhority 
in  the  law  of  Scotland  ;     they  are  not  those  upon  which  he  pio- 
fessedly  treats,  and  his  opinions  have  not  the  same  weight  ai 
those  of  Lord  Stair  and  other  subsequent  writers. 

2.  To  the  second  of  the  said  additional  InterrogaUmes  this  Re- 
spondent answereth  and  saith,  that  the  doctrine  laid  down  by  Lord 
Stair  in  the  passages  r^erred  to  in  this  query,  must  he  presumed 
to  have  been  agreeable  to  the  Law  of  Scotland  in  1693,  when  the 
edition  referred  to  was  published.    That  it  is  further  upon  the 
whole  agreeable  to  the  Law  of  Scotland  as  it  stands  now,  except 
that  it  appears  to  be  now  more  firmly  established  that  a  pronuss 
and  subsequent  copula  constitute  a  valid  marriage.     That  more* 
particularly,  and  in  answer  to  that  part  of  the  query,  via.  if  the 
Law  of  Scotland  has  changed  since  the  time  of  Lord  Stair,  sod 
if  so,  what  has    introduced  such  change?     the    Respondent 
answereth  and  saith,  it  appears  to  him,  that  with  a  very  few 
exceptions  of  dubious  import,  the  Law  of  Scotland,  that  a  pro* 
mise,  followed  by  a  copula,  constitutes  a  marriage,  has  come  to 
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be  permaneBtly  fixed  and  established.  For  it  i^pean  that  both  hobbr'^ 
Sir  Joh«  Nflibet,  of  Dirleton,  who  was  advocate  to  King  Charles  Hamilton. 
the  Second,,  and  Sir  James  Stewart».who  ifnaa. advocate  to  King  *^* 
WiUiun  and  Queen  Mary,  were  of  opinion,  (voce  gpomaiia)  that  '^'  "  ' 
a  promise,  followed  by  eancuhUmt  made  an  eftotual  marriage. 
Two  cases  are  reported  in  t)ie  Dictionary  of  Decisions,. vol.  ii. 
page  288;  Uie  first,  19th.  July  16701,  CodcburiK  the  second..!^ 
f'ebniary  1732,  Harvie,  wbicU  seem  to  infer,  that  a  promise  of 
j9aarriM;e  and  subsequent  copula  mpde  an  efiectual  marriage: 
the.qase,  15th  July  1696»,HiBlop  contra  Kerr,  reported  by  Fount 
tainhall,  and  referred  to  in  the  case,.  1st  December  1749,  Linning 
contra  Hamilton,  appeals,  no^  doubt,  to  be  somewhat  adverse  to 
this  doctrine ;  but  th^  Respoadent  observes,  that  this  was  not 
an  action  fox  declaring  a  marriage,  but  for  damages^  and  therefore 
lie  thinM  it  to  be  presumed,  th^  woman  Hislop  was  conscious 
tjmik  she  Qoujd  m»t  establish  such  a  promise  of  marriage  as  would 
enable  h^r  to  prevail  in  an  action,  of  that  nature,  which,  idea 
is  countenanced  by  thecircuiiistanc^  apd  opyiions  stated  in  the 
rq>ort.  Thai  this  is  not  at  any  rate  a  decision,  that  a  promise 
and  subsequent  copu^i.  did  npt  constitute  a  marriage;  and 
although  it  had,  the  Respondent  does  not  think  it  could  be  hdd 
suffident  tQ,  ovei^ule  the  prior  and  subsequent  adjudged  cases 
and  authorities.  That  the  other  case  of  Agnew,  referred  to  in  the 
d^isioo  of  Linning  contra  Hamilton,  instead  of  being  adverse^ 
seems  to  confirm  this  doctrine.  That;  the  Bespondent  has 
examined  the  printed  pleadings  in  th^  case.of  I^inning,  (Sessions 
Fitpers,  in  Advocates  Libraryj^  Kaimea*  remarkably  decisions* 
No.  100,)  and  from  these  it^ppeaxs,  that  Castl^i^,  the  woman, 
insisted  against  Agn^w  for  a  i^^rriage,  and  in  support  of  it  alleged 
a  promise  and  suhsequent  copula :  no  doubt  appears  to  have 
been  entertained  of  the  relevancy  of  these  grounds,  but  she  failed 
in  the  proof;  for  having  referred  the.proi^ise  to  Agaew  himself, 
he  swore  negative,  upon  which  the  Commiss9rie8,  found,  ''4ha( 
the  defei^ers  oath,,  does  QOt,p]:ove  a  direpc,  promise^  of  marriage 
previous  to  the  cpncubitusi*  ai^d  therefore  assoilzied  from  the 
process  of  adherence,  ^.  To  .this  sentence,  the  Court  of  Session, 
upon  the  1st  January,  17*^  adhered:  so  tl^a^  foiled  in  her  actioQ 
{or  a.  marriage,  she  wa^  contented  to  take,  and  Agnew  to  pay^ 
damages.  That  the  case. of  1st  December  1749,  Idnning  contra 
Hamilton,  and  various  other  oises  subsequent,  appear  to  affirm 
^p  logdl  doctrine  as  to  a  promise  and  subsequent,  copula :  The 
pursuer  s  action  in  that  case,  which  was  at  first  for  a  marriage^ 
^^  cl^iefly  foi^nded  upoq  the  allegation  qf  s^  proqais^  oC  qaarriage 
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i^oBiRT      foUowid  by  a  copula;  wbich  infers  itet  such  grotmdft  mrere 

HABf  iLTON»   telerant  ^  upon  a  reference  tx>  oath,  the  defender  demed  the  pn^- 

^^?'         mise,  which  ended  the  question  of  marriage,  so  that  the  pursaer 

^  proceeded  in  her  action  of  damages.    But  if  the  piotnije  had 

been  proved  icripto  vel  juramento,^  the  Respondent  has  not  a 
doubt  that  tiie  pursuer  Linning  would  have  prevailed  in  estab- 
lishing the  marriage;  that  then  came  the  caae,  Penn  jcook  and 
Grinton  contra  Grinton  and  Graite,  where  the  question  was 
expressly  decided ;  and  the  same  doctrine  is  confirmed  by  the 
case,  26th  November  1 755,  South  contra  Grierson^  in  the  FlMnilty 
Collection,  irom  the  report  of  which  it  is  clearly  to  be  inferred, 
that  a  promise  and  copula  sufficiently  constituted  a  marriage  by 
the  Law  of  Scotland ;  the  only  legal  point  which  occored  being 
as  to  the  modfs  in  which  the  promise  was  to  be  proved,  which  it 
livas  (bund  could  be  done  only  by  the  defender  s  writing  or  his 
oath.  That  the  same  doctrine  seems  to  be  taken  forgianted 
tn  the  argument  on  the  case^  20th  December  1781,  M*Iihi«8 
contra  More,  where  it  is  stated  as  one  of  the  modes  of  con- 
stituting  a  marriage.  It  is  likewise  inferred  in  the  case,  18th 
November  1 785,  White  contra  Hepburn ;  and  in  the  case^  13th. 
June  1792,  Ritchie  contra  Wallace,  referred  to  in  the  Respon- 
dent's deposition  in  chief ;  the  Respondent  observes,  from  the 
notes  of  the  Judges*  opinions,  that  the  late  Lord  Justice  Clerk 
M^ueen  stated  a  promise  and  copula  as  one  of  the  modes  of 
eonslatuting  a  marriage.  In  the  case  of  Kennedy  contra  M'Dowell, 
decided  in,  1800,  but  not  reported,  the  pursuers  chief  ground  of' 
action  for  establishing  a  marriage  was  a  promise  and  subsequent 
^pula :  but  diough  she  feiled  in  establishing  these  precise  cir- 
cumstances, and  of  consequence  in  making  out  her  marriage^  no 
doubt,  the  Respondent  understands,  was  entertained  t^  the 
Commissaries  or  the  Court  of  Session,  as  to  the  relevancy  «f  a 
promise  and  subsequent  copula  to  constitute  a  nuirriage.  Th&t 
in  the  aigument  in  the  case,  15  th  May  1804«  Edmonstone  contra 
Cochrane,  and  in  that  of  March  4th,  1807,  Walker  contra 
M*Adam,  it  is  stated  and  avowed  by  both  parties,  that  a  promise 
and  subsequent  copula  was  one  of  the  modes  of  constitotiog  a 
marriage  by  the  Law  of  Scotland.  That  these  are  the  authorides 
which  in'  the  Respondent's  opinion  appear  to  have  confirmed  the 
Law  of  Marriage,  as  laid 'down  by  Lord  Stair. 

3.  To  the  third  of  the  said  additional  Interrogatories  diis 
Respondent  answereth  and  saith,  that  he  is  of  opinion,  that  the 
decision  in  the  case  of  Pennycook  contra  Grinton,  15  th  December 
1752,  if  an  extennon  of  the  doctrine  laid  down  by  Sir  Thomas 
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Craig,  was  neTertbeleBS  agreeable  to  that  laid  doWn  by  Lord      Robert 
atair»  and  to  moat*  if  not.to  aU»  of  the  previous  authorities  the     Hamilton, 
Respondent  is.  in  the  knowledge  oU  and  which  have  been  noticed 
above;  it  farther  appears  to  him  from  the  report,  that  this  case  "" 
was  decided  upon  the  general  point,  and  that  whether  the  woman^ 
namely,  Graite,  had  been  in  hand  fide  or  not,  that  the  .decision 
would  have  been  the  same  as  was  given,  and  her  marriage  con«« 
sequently  annulled. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  has  already  mentioned 
the  cases  he  is  in  knowledge  of,  which  seem  to  apply  to  the  pre*> 
sent  question,  but  others  may  have  occured  in  the  Commissary 

Court. 

5,  6,  7.  To  the  fifth,  sixth,  and  seventh  of  the  said  additional 

Interrc^tories  this  Respondent  answereth  and  saith,  that  the 
Court  of  Session,  is  not,  he  conceives,  bound  by  former  decisions,, 
if  these  are  in  principle  iniquitous  or  unjust ;  if  doubts  are  en* 
tertained  of  any  point  of  law  or  decision,  as  to  its  being  unsound, 
or  not  to  be  followed  as  a  precedent,  the  court  is  certainly  at 
liberty  to  review  it  either  by  a  hearing  in  presence,  or  in  some 
such  solemn  mimner,  so  as  by  a  deliberate  judgment  to  fix  the- 
point  in  future.  « 

8,  9.  To  the  eighth  and  ninth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  that  he  is  of  opinion, 
that  the  case  of  Grinton  is  one  of  authority,  fixing  the  general 
point,  a3  the  report  bears  <'  that  it  was  he;)d  for  law,  that  a 
promise  of  marriage  followed  by  a  copula  made  from  that  moment 
an  actual  marriage."  The  principle  there  laid  down  appears 
moreover  to  be  confirmed  by  the  discussion  that  has  occurred  in 
the  various  pases  already  mentioned ;  and  although  t)ie  court 
might  no  doubt  order  a  hearing  in  presence,  for  reviewing  the 
prindple  of  that  decision,  the  Respondent  would  doubt  very, 
much,  and  would  indeed  have  little  expectation  of  its  being 
altered, 

10.  To  the  tenth,  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith^  that  writings  produced  by  a 
party  asserting  a  marriage^  though  after  the  other  party  has 
intermarried  with  another,  will,  nevertheless,  the  Respondent 
conceives^  receive  such  effect  as  is  due  to  them  upon  their  own 
merits. 

11.  To  the  eleventh  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  conceives  that  in  the 
case  supposed  in  this  query,  the  pretensions  of  the  party  who  had 
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KOBBST      OAtedsibly  inUnuarried  with  a  penon  pfeviously  married;  io 
H  AM iLToir,   leqiience  of  a  promise  followed  by  a  oopula.  would  not  be 

^^         ed,  and  of  course,  as  the  first  would  be  a  valid  marriage^  tbe 
'^       second  fonned  connection  would  not  be  regarded. 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  this 
Bespondent  answereth  and  saith,  that  he  conceives  that  the  De- 
fendant beii^  a  domiciled  Englishman  in  ScotUnd  upon  militaiy 
service,  did  not  impede  his  contracting,  while  in  Scotland,  a  valid 
marriage  by  the  law  of  Scotland,  and  if  he  contacted  sufsh-a 
marriage  in  Scotland,  either  by  mutual  dedaration  de  prmmnfj 
or  by  a  promise  and  subsequent  copula,  his  pabhely  manyiiig 
Miss    Manners    in   England,    before  the  present  action  «st 
instituted,  can  have  no  effect  upon  the  validity  of  his  pcerious 
marriage. 

13.  To  the  tldrteenth  of  the  said  additional  Interrogatoiiei 
this  Respondent  answereth  and  saith,  that  officers  on  military 
service  in  Scotland,  though  in  relation  to  quesuons  pi  sucoesnoa 
they  may  be  held  domidled  Englishmen,  may,  without  any 
solemnization  or  contract  of  marriage,  form  oonnectiDns  with 
women  which  wili  be  a  marriage,  namely,  by  dedanuions  of 
marriage  de  pr^senih  by  a  promise  and  subsequent  copub,  and 
by  the  other  modes  in  which  an  irregular  marriage  in  Scotland  is 
constituted. 

14,,  15,  16.  To  the  fourteenth,  fifteenth,  and  soteeuth  of  the 
said  additional  Interrogatories  this  Respondent  answeredi  snd 
saith,  that  as  the  cases  pointed  out  in  these  Interrogatories  hate 
not,  so  ftir  as  the  Respondent  knows,  ever  occurred  or  been  de- 
cided, he  cannot  venture  to  give  a  positive  opinion  upon  tbem; 
if  the  parties  were  domiciled  in  Scotland,  he  is  inclined  to  thiak 
that  in  either  case  supposed  a  marriage  would  be  constituted; 
But  he  entertains  great  doubts  and  uncertainty  as  to  what  m^t 
be  the  result,  if  the  parties  were  in  no  respeet  snbyeetad  to 
Scottish  domieiliatioa. 

17.  To  the  seventeenth  of  the  said  additional  iDterrogslniies 
this  Bsespondent  answereth  and  saith,  that  letters  by  a  donndbd 
Englishman  in  England,  Io  a  woman  in  Scotland,  ezpresnog 
consent  to  a  marriage  de  pragenH^  would  not,  the  Respondeat 
apprehends,  be  sufficient  to  constitute  a  marriage  by  the  Scots 
law,  but  that  such  letters  would  assuredly  be  taken  into  ao* 
count  as  eridence  of  a  marriage  asserted  to  be  contiacted  ia 
Scotland. 

18.  To  the  eighteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  is  not  awa^  of  any 
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flittitictkm  in  the  law  of  Scotland  between  a  marriage  actually      bobbbt 
eonsdtuted*  and  a  promise  of  marriage  followed  by  a  copula*     Hamilton, 
which  he  conceives  to  be  the  import  of  this  query,  in  relation  to  ^^^ 

•*  an  obligation  to  marry  which  cannot  be  retracted  in  respect  ^ 

that  res  non  tunt  integra,''  these  last  circumstances,  as  already  so 
often  mentioned,  constitute  a  valid  marriage,  awaitmg,  like  all 
other  irregular  and  clandestine  marriages,  a  declaratory  sentence 
of  the  Consistorial  Court,  (but  with  retrospective  operation,)  as 
the  appropriate  judicial  evidence  to  the  effect.  That  the  Respon- 
dent therefore  thinks  that  all  such  irregular  and  clandestine  * 
marriages  stand  upon  an  equal  footing,  and  that  in  relation  to 
them,  there  is  no  obligation  of  an  intermediate  class,  leaving  both 
parties  at  liberty  to  contract  another  marriage,  and  that  such' 
intermediate  obligation  is  referable  only  to  a  promise  of  mar- 
riage without  a  copub,  whic^  re^us  iintegris  nyiy  be  i^esiled 
from. 

19.  To  the  nineteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  conceives  that  by 
the  law  of  Scotland,  an  obligation  or  promise  to  m^rry  may  bft  ' 
retracted  or  departed  from,  rebus  integris^  as  already  noticed, 
leaving  to  the  party  injured  their  action  of  damages.  That  he 
does  not  understand,  that  by  the  law  of  Scotland,  damages  in 
sudi  cases  would  be  allowed  abstractly  for  th^  breach  of  promise 
and  consequent  affront ;  but  if  the  party  injured,  can  sh.ew  actual 
loss  or  damage  incurred  in  consequence  of  the  retraction  of 

a  promise,  a  compensatioa  upon  that  account  will  h^  allowed. 

20.  To  the  twentieth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  it  appears  to  b^  anticipf^ted, 
the  Respondent  having  given  his  opinion*  that  where  a  promise 
of  marriage  has  been  made  and  a  copula  has  followed,  a  marriage 
i$  thereby  constituted ;  so  that  in  the  event  of  retracting,  pay« 
mant  of  damages  will  not  suffice. 

21.  To  the  twenty-first  of  the  said  additional  Interrogatories 
this  Respondent  answeretii  9fii  saith,  thajt  he  is  of  opinion,  that 
in  holding  a  promise  and  smbsequeut  copula  to  be  the  constitu- 
tion of  a  marringe  by  the  law  of  Scotland,  the  equitable  and 
moral  principle  is  takon  deeply  into  account ;  but  he  does  not 
imagine  that  this  is  thc^  only  ground  for  holding  that  these  cir- 
cumstances constitute  a  marriage;  that  the  inferred  consent 
never  is,  he  conceives,  to  be  lost  sight  of:  and  it  appears  to  him, 
that  Mr.  Erskine  in  the  passage  referred  to,  b.  i.  t.  vi.  s^4.  though 
he  does  not  state  the  law  of  marriage  so  fully  as^  might  b^  yet, 
lieverthelesil  states  i(  with  truth  and  correctly. 

22.  To 
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BOBBEY  22.  To  the  twenty-second  of  the  said  additional  InterrogatmM 

HAMiLTOMi  |||]0  Respondent  answereth  and  suth,  that  if  a  pronuae  of  mai^ 
riage  has  been  legally  proved,  icripto  veljuramento,  and  a  copula 
has  followed,  the  Respondent  is  not  aware  of  any  means  by  which 
the  essentials  thereby  established  in  constituting  a  marrii^ 
(whether  it  is  the  presumed  consent  de  prauen^  or  the  monl 
principle  that  is  considered)  can  be  rebutted ;  if  these  &ctB  aie 
proved,  a  marriage  is  fixed ;  so  that  there  is  in  his  opinion  an 
end  of  the  question. 

23.  To  the  twenty-third  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  where  a  woman  has  giten 
a  promise  of  marriage,  and  a  copula  has  followed,  and  the  man 
alleges  a  marriage,  and  of  consequence  a  consent  upon  his  port, 
eo  momento  a  marriage,  the  Respondent  thinks,  is  established: 
but  if  it  is  the  woman  who  alleges  a  marriage,  there  will  be  this 
defect  in  the  case  supposed  to  constitute  a  marriage,  namely,''tliat 
the  man  has  not  promised  or  consented  :  and  in  these  circum- 
stances it  is  accordingly  thought,  that  as  there  would  be  a  lack  of 
mutual  consent  to  marry,  there  would  of  course  be  no  marriage. 
That  the  Respondent  must  however  observe,  that  as  he  does  not 
know  of  any  such  case  having  been  decided,  he  gives  this  opinion 
with  caution ;  and  it  at  the  same  time  appears  to  him,  that  the 
discussion  of  these  hypothetical  cases,  evinces,  that  the  conaent 
of  parties  is  in  all  these  and  similar  circumstances  one  of  the 
main  and  ruling  principles  for  deciding  a  question  of  marriage. 

24.  To  the  twenty*fourth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  is  of  opinion  that 
this  doctrine,  as  to  the  constitution  of  marriage,  is  not  radically 
contradictory  to  the  substance  of  the  doctrine  stated  by  Sir 
Thomas  Craig.  If  there  is  any  difference,  it  rests  not  upon  the 
essentials  in  the  constitution  of  a  marriage,  but  in  the  form  merely 
of  declaring  it,  and  whether  or  not  a  previous  action  is  necessary. 
But  the  doctrine  stated,  is,  the  Respondent  conceives,  i^eeable 
to  the  authority  of  Lord  Stair,  which  is  justly  considered  aa  of 
great  weight  in  the  law  of  Scotland.  The  work  of  that  author 
does  perh{q)s  contain  some  errors,  but  it  is  more  to  be  depended 
on  than  that  of  any  other ;  and  if  there  is  any  omission  in  the 
passages  in  his  work,  rektive  to  the  law  of  marriage  referred  to, 
it  is,  in  not  adverting  to  the  moral  principle  assuredly  to  be  taken 
into  account,  in  judging  of,  and  holding  a  promise  and  subsequent 
copula  to  be  the  constitution  of  a  vahd  marriage.  Lord  Stair,  it 
is  true,  does  not  refer  to  any  case  in  support  of  the  above  portion, 
excepting  that  of  Younger  be  considered  as  one,  (vide  edition 
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1 693»  |Mige  426.)    But  the  Regpondent  conceives  that  his  opinion      mobb&t 

is  iKuietioiied  by  the  aoundnefts  tnd  equity  of  the  principle,  and    ^^^^^J^^* 

the  analogy  which  the  case  bears  to  the  conatitution  of  a  marriage 

by  mutual  consent  de  prmsitUi^  and  independent  of  these  view8» 

iMd  Suir  pfobably  had  the  Canon  Law  in  his  eye,  by  the  deeretaiUt 

€regwru  of  which»  lib.  4.  tit.  L  cap.  30»  it  is  said»  *'  u  qui  fidem 

iedU  muUeri  super  matrmoM  contrahendo  camali  eopfM  m6» 

^tcutdf  si  in  facie  eeclesue  dueai  aUam  et  oofnotcat,  ad  priUMm 

rMre  tenetur,  etts,    The  opinion  of  this  author  is  accordingly 

entitled  to  much  consideratioD,  and  no  doubt,  it  is  conceired,  can 

b^  entertained  of  the  fidelity  with  which  that  opinion  has  been 

transmitted,  as  it  is  contained  in  the  two  first  editions  of  his  work, 

both  of  whidi  were  printed  in  his  own  lifetime:  the  second  in 

1693,  professing  to  be  a  correction  of  the  first,  in  1681,  by  his 

Lordship  himself. 

25,  26.  To  the  twenty-fifth  and  twenty-ldxth  of  the  said  addi«- 
tional  Interrogatories  this  Respondent  answereth  and  saith,  that 
contracts  of  marriage  entered  into  in  Scotland  bear  in  general, 
and  it  is  probable  uniformlyi^  that  the  parties  accept  of  each  other 
for  their  lawfiil  ^)ouse8,  or^  as  Dallas  has  it,  page  724,  et  »equen. 
for  their  lawful  future  spouses  i  importing  thereby  consent  de 
prasenti^'  but  then  these  contracts  further  bear,  that  the  parties 
are  to  solen^nite  such  marriage  in  the  fieu^e  of  the  church,  and 
thence  it  is  held,  Ersldne,  p.  90,  that  such  contracts  do  not  con- 
stitute a  marriage,  but  may  be  resiled  from,  leaving  to  the  party 
their  action  of  damages  for  any  loss  that  may  have  been  sustained 
in  consequence  thereof.  Such  contracts  are  usually  subscribed  in 
presence  of  the  relations  of  the  party,  who  most  frequently  also 
subscribe  it  as  witnesses ;  but  they  are  entirely  different  and  alto* 
gether  distinct  from  the  exhibits  annexed  to  the  present  case, 
which,  in  the  Respondent's  opinion,  constitute  a  clandestine 
though  an  efficient  marriage,  excluding  in  their  intention  such 
formal  preliminary  which  is  of  a  public  nature,  and  in  like 
manner  all  ceremonies  and  solemnities  in  the  fieice  of  the  church : 
as  such  declarations  constitute,  as  the  Respondent  conceives,  an 
effectual  marriage  instanter,  they  cannot  be  retracted,  and  much 
less  so,  if,  as.  is  stated  to  be  the  fiict  in  the  present  instance,  there 
has  been  a  copula  or  concubitus. 

27.  To  the  twenty.seventh  of  the  said  additional  Interrogate* 
ries  this  Respondent  answereth  and  saith,  that  he  is  of  opinion 
that  in  consequence  of  the  exhibits  annexed  to  the  libel,  nameh% 
the  premise  to  marry  and  the  mutual  declarations  of  iparriage  de 
pritsenti,  which  were  given,  and  if  it  be  the  feet,  as  is  affirmed, 
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KOBBBi^       that  eoncubitui  followed,  neither  of  the  parties  could  retraist  or 
■AMiLTOHV     finee  themselTes  from  a  marriage,  independent  altogether  of  any 
actual  oelebraUon  of  it, 

SIB.  To  the  twenty-eighth  of  the  said  additional  Interrogatociet 
this  Respondent  answereth  and  saith,  that  he  is  further  of  opinioD, 
that  by  these  exhibits  and  the  aU^;ed  copula,  ( whidi  if  it  is  denied 
must  be  proved)  the  Plaintiff  was  bound  to  the  Defendant  in  a 
?alid  marriage ;  it  was  consequently  in  his  power  to  claim  her  aa 
his  wife,  and  to  require  her  adherence ;  and  in  the  event  that  the 
Plaintiff  had  destroyed  the  exhibits  in  her  possession,  if  the  De- 
fendant had  in  his  possessiop  a  duplicate  of  the  mutual  dpclantfim^ 
that  woidd  be  sufficient  to  prove  and  constitute  the  marriage ; 
and  if  he  had  not  such  duplicate,  he  would  have  been  entitled  te 
her  oath  as  to  the  prior  existence  of  suck  exhibits,  and  to  the 
import  of  them  whether  they  did  not  contain  a  pronuse  of  mar- 
riage and  declaration  de  pr^ienH  of  such  an  engagement :  either 
of  which  being  established  in  the  affirmative,  would,  in  like  manner 
as  now  tliat  they  are  in  existence,  constitute  a  marriage, 

29.  To  the  twenty-ninth  of  the  sud  additional  Interrugatories 
this  Respondent  answereth  and  saith,  that  he  has  either  maw  or 
formerly  noticed  ati  the  cases  appearing  ta  be  material  and  appli- 
cable upon  the  Utw  of  marriage,  whicU  he  is  acquainted  with.  In 
the  t^ase  of  Ritchie  contra  Wallace,  in  1 692,  whidi  waa  decided 
upon  a  deolaration  de  prmeiiti,  matters  were  in  certain  respecta 
entire,  the  copula  having  preceded  the  adcnowledgment ;  but  this 
circumstance  was  not  held  as  altering  the  case,  or  as  diverging  it 
from  the  rule  of  law  that  the  mutual  consent  of  parties  declared 
4e  prttsenHf  constituted  a  marriage. 

30,  31.  To  the  thirtieth  and  thirty-first  of  the  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  if  parties 
were  to  enter  into  a  contract  of  marriage,  and  a  copuk  or  cen- 
cubitus  waa  thereafter  to  take  pla^  so  that  matten  were  not 
entire,  a  marriage  it  is  thought  would  be  constituted,  in  like 
manner  as  in  the  case  where  there  had  been  a  promise  and  sub- 
sequent copula ;  and  as  a  valid  n^arriage  would  in  these  dieum- 
stances  be  constituted,  so  the  Respoqdent  does  not  ima^ne  that 
any  subsequent  connection  of  that  nature,  which  the  man  might 
attempt  to  form,  could  have  the  result  of  an  efifectual  marriage. 
That  the  woman  clandestinely  married  might  be  highly  to  blame 
in  concealing  or  seemingly  foregoing  her  right,  but  that  conduct 
could  not  justify  or  excuse  the  man,  or  place  him  absolutely  in 
bon4fide  to  contract  a  second  marriage ;  nothing  could  place  him 
}fk  security,  and  qonsequ^ntly  iu  hcndfde^  but  a  decree  of  putting 
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to  aiknoe  m  ah  aetion  of  jactitation  of  marriage  \  aad  altliougli  a      rqbbM 

grievous  raisfbrtune  might  thus  fall  upon  an  innocent  woman  who     pamiltovi 

bad  been  ensnared  by  the  fiJsehood  of  the  man,  no  feeling  for 

her  miscfaance  can,  in  the  Respondent's  opinion,  be  set  up  to 

overturn  a  marriage  previously  Constituted,  and  to  bastardize  the 

issue,  if  any,  in  &vour  of  what  was  from  the  first,  in  consequence 

of  the  man's  incapacity  to  contract,  a  legal  marriage,  nothing 

more,  however  much  the  injured  female  might  deserve  commiae* 

ration^  than  an  illicit  connection. 

R.  HAMILTON. 


^The  same  Witness  examined  on  the  further  additional  Inter* 
rogatories,  given  on  behalf  of  John  William  Henry  Dal« 
ryrople,  the  other  Party  in  this  Cause. 

1.  TO  the  first  of  the  d^d  ftirther  additional  Interrogatories 
Ihis  Respondent  answereth  and  saith,  that  he  has  paid  particu- 
lar attention  to  the  case  reported  by  Falconer,  28th  July  1747, 
Campbell  contra  Cochrane,  and  to  the  ultimate  result  in  that 
case  subsequent  to  the  point  reported.    The  point  adjudged 
by  the  Court  of  Session  is  thus  noticed  by  Fdconer  in  his 
Index,  voce — Fraud  .*— '*  A  woman    alleging    a   private    nuu> 
riage  with  a  person  deceased,  who  during  his  life  had  lived 
publicly  with  another  in  her  sight,  was  repelled  penonali  except 
ikme  from  proving  her  marriage  to  the  pr^udice  of  the  other 
and  her  issue.**    The  Court  of  Session,  by  Interlocutor  of  the 
28th  July  1747,  remitted  with  an  instruction  to  the^  Commis-* 
saries  *'to  find  that  Mrs.  Kennedy  was  barred  penonaU  except 
tiane  from  being  admitted  to  prove  that  she  was  married  to 
M.  CampbeD,  of  Carrick,  before  he  was  married  to  Mrs.  JeaA 
Campbell  T  ao  that  the  sentence  of  the  Commissaries  who  had 
allowed  Mrs.  Kennedy  to  prove  her  marriage  was  altered ;  but 
this  point  was  appealed  to  the  House  of  Lords,  and  upon  6th 
February  1748,  Uie  Interlocutor  of  the  Court  of  Session  wal 
reversed,  and  that  of  the  Commissaries,  which  had  allowed  a 
proof,  sustained :  that  the  Deposer  has  found  this  to  be  the  fact 
from  the  appeal  casea  of  these  parties  appointed  to  be  heard  in 
Maseh  1752.    It  is  indeed  said  in  the  case  of  Mrs.  Jean  Campbell, 
that  the  Interlocutors  complained  of  were  reversed  by  consent 
of  her  counsel,  but  it  b  however  certain  that  the  quesdon  returned 
to  the- Court  of  Session  and  the  Commissaries,  when  the  Inter- 
locutor allowing  Magdalene  Cochrane  or  Kennedy  a  proof  of  her 
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sokBiT       narriag^  was  fdlowed  out,  a  proof  accordingly  taken,  and  upon 
HAMILTON^    lUie  25th  January  1751,   the    Commissaries  found   that  Mn. 
^         Magdalene  Cochrane  had  not  proved  her  prior  marriage  libeDed, 

and  therefore  diBmissed  her  process,  and  found  in  favour  of  the  1 

marriage   of  Mrs.  Jean  Campbell    and   the    legitimacy   of  her 
daughter.     This  sentence  was  also   submitted  to  the  Court  of 
Session,  and  thereafter  was  appealed  to  the  House  of  Lioids,  and 
was  affirmed.    That  in  adverting  therefore  to  this  case,  it  must 
be  remembered  that  the  point  reported  by  Falconer,  namely,  that 
Mrs.  Cochrane  was  barred  personali  exceptwne  did  not  ultimately 
stand,  she  bdng  allowed  to  prove  her  marriage ;  and  this,  the 
Deposer  conceives,  is  agreeable  to  the  law  of  Scotland  as  it  now 
stands.  Mrs.  Cochrane,  as  the  Commissaries  fotmd,  did  not  prove 
her  prior  marriage,  and  though  the  circumstances  in  which  she 
was  placed  appear  from  the  appeal  cases  referred  to  to  have  been 
extremely  hard,  those  on  the  other  hand  which  in  the  Respond- 
ent's apprehension  were  the  most  adverse  to  her,  (supposing  they 
are  correctly  stated  in  the  cases)  were  that  Mrs.  Cochrane  had 
by  her  conduct  upon  different  occasions  several  years  subsequent 
to  her  aUq;ed  marriage  treated  Mrs.  Jean  Campbell  as  Captain 
CaqapbeUa  wife,  thereby  acknowledging  her  as  such.    That  the 
Respondent  is  aware  that  this  hct  might  have  had  much  wtigkit 
in  the  comparative  estimation  of  the  proof  brought  by  the  parties, 
in  so  fieu:  as  it  might  perhaps  from  thenoe  be  inferred,  that  such 
conduct  betrayed  a  consciousness  upon  Mrs.  Cochrane's  part 
that  she  was  not  Captain  Campbell's  wife.    The  Respondent  con^ 
ccives  that  the  decision  upon  the  first  point  in  the  above  case  is 
so  &r  applicable  to  the  present  one,  that  the  Plaintiff  is  not 
barred  personali   exceptione    from    proving    her    alleged    prior 
marriage  with  the  Defendant :  but  it  is  impossible  for  him  to  say, 
whether  the  decisjipn  upon  the  second  point  in  the  above  case  is 
in  any  respect  applicable  to  the  present  question,  as  he  is  not 
put  in  possession  of  all  the  circumstances  that  may  have  taken 
place  between  the  Plaintiff  and  Defendant  subsequent  to  her 
alleged  marriage,  and  in  particular,  he  does  not  know  whether 
or  not  she  has  acknowledged  Miss  Manners  as  the  Defendant's 
wife. 

2,  3.  To  the  second  and  third  of  the  said  further  additional 
Interrogatories  this  Respondent  answereth  and  saith,  that  as  he 
has  adverted  to  the  cases  referred  to  in  his  answer  to  the  second 
of  the  additional  Interrogatories,  it  is  only  necessary  to  observe 
further,  that  diese  cases  do  not,  in  his  opinion,  prove  that  either 
iu  die  year  1696  or  1749,  a  marriage  resting  upon  a  promise 
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msid  mbseqiiei^  copub  could  be  defeated  by  another  maxtiage      kobbbt 
entered  into  by  the  man  as  a  medium  impeimentum;  and  it    HAikULTOHy 
further  a^^pearg  to  him,  that  the  decision  upon  the  first  point 
in  the  case  of  Campbell  contta  Cochrane,  is  adverse  to  that 
doctrine. 

4.  To  the  fourth  of  ^the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  is  well  acquainted 
with  this  article  of  Lord  Kaimes's  Elucidations,  but  though  it 
is  like  all  that  author's  writings,  an  ingenious  argument,  it  is  in 
some  places  incorrect ;  particularly  where  he  says,  that  a  low  woman 
may  succeed  in  proving  a  promise  cum  copula^  by  witnesses  of 
her  own  rank,  which  is  not  the  iaw^  as  his  Lordship  may  have 
known  from  the  case,  26th  Nov.  1755,  Smith  contra  Grienon* 
That  it  is  impossible  for  the  Respondent  to  say  whether  the 
circumstance  of  the  subsequent  marriage  with  Graite  being  a 
clandestine  one,  had,  as  Lord  Kaimes  insinuates,  weight  with 
the  Judges ;  nothing  of  that  kind  tqppears  from  the  report,  which, 
as  already  mentioned,  bears,  that  the  case  was  taken  up  entirely 
upon  the  general  point :  and  as  the  Respondent  holds  it  to  be 
£xed  laW;,  that  a  promise  and  subsequent  copula  constitute  a 
marriage,  he  does  not  think  that  Lord  Kaimes*  argument  in  a 
case  similar  to  that  of  Grinton  would  be  successful. 

R.  HAMILTON. 

15  August  1809. 

Repeated  and  acknowledged  at  Edin* 
buigh,  before  me  the  undersigned 
Wm.  Coultbb,  Lord  Provost. 

In  the  presence  of  me,  Habrt  Davidsok, 
Not.  Pub.  and  Actuary  Assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of 

Mrs.  Dalrymple. 

7th  June  1809. 
DAVID  HUME,  Esq.  of  the  City  of  Edinburgh,  Advocate,        d^vid 
aged  fifty*two  years,  a  Witness,  produced  and  sworn,  deposes  and        humb, 
says,  that  he  has  practised  as  an  Advocate  before  the  Supreme  bso. 

Court  of  Session  in  Scotland  since  1780,  and  that  he  has  occupied  ""^ 

the  Chair  of  Professor  of  Scots  Law,  and  read  lectures  as  such  in 

the 
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DAVID        the  Ubiveitily  of  Edinburgh  ^ce  Dei^ember  1 786 ;  and  fiirdict 
HUMB«       to  the  eleventh  siticle  of  the  said  Libel  he  deposes  and  aays,  that 
he  has  attentively  perused  and  considered  the  several  Exhibits 
annexed  to  the  Liibely  and  that  in  the  law  of  Scotkmd  marffaige 
is  considered  as  an  ordinary  civil  contract  which  is  completed  hr 
the  interposition  of  the  consent  of  parties,  provided  this  take 
place  unequivocally;  seriously,  and   deliberately,   and    with  a 
genuine  purpose  immediately  to  establish  the  relation  of  husband 
and  wife,  and  not  to  engage  only,  or  betroth  themselvea  tomarrj, 
at  some  future  time.    That  a  marriage  may  thus  be  effi^rtliatty 
made  in  Scotland^  without  the  form  of  celebration  by  a  cleigy- 
man,  and  without  the  use  of  any  precise  celremony  or  aolemnity 
even  of  a  civil  nature^  aild  in  any  way  wherein  the  explicit  and 
nature  consent  of  parties  is  grkviAj  exchanged.    That  with  're- 
spect to  the  evidence  of  the  proper  matrimonial  consent  ha,fiDg 
passed  between  the  parties,  the  practice  of  the  law  of  Scotland  b 
not  limited  by  strict  or  scrupulous  rules,  but  allows  the  hct  to  be 
vouched  or  inferred  in  sundry  modes  of  evidence^  by  public  coha- 
bitation, under  the  character,  or  as  it  is  termed  the  habit  and  re* 
pute,  of  man  and  wife :  by  writings  of  mutual  aoceptanoe  as 
spouses  de  praseni^  by  mutual  written  dedaradons  or  acknow- 
ledgments of  marriage,  by  a  series  of  lettei%  such  as  in  th^ 
contents  and  mode  of  address  and  subscription  either  express  or 
virtually  imply  an  acknowledgment  of  marrii^ ;  by  verbal  de- 
claration also  before  a  magistrate,  or  made  on  some  suitable  and 
serious  occasion  before  creditable  witnesses  called  by  the  paities 
for  that  purpose.    That  Whether  the  writings  executed  by  the 
parties  are  in  the  form  of  mutual  and  present  acceptance  of  eadi 
other  Bi  spouses,  or  in  that  of  a  declaration  of  marriage  as  already 
made,  is  no  wise  material ;  for  still  such  writings  are  eridence 
linder  the  hand  of  parties,  and  to  each  against  the  other,  dist  the 
just  matrimonial  consent  has  passed  between  them  in  substance 
though  not  in  form :  the  voluntary  execution  of  sudi  declarations 
is  a  virtual  consent  of  the  parties  as  at  that  date  to  stand  in  the 
relation  of  married  persons.    That  more  especially,  regsxd  is  psid 
to  declarations  or  acknowledgements  of  marriage  whether  oral  or 
written,  where  it  app^rs  that  they  have  been  followed  with  or 
accompanied  by  the  parties*  carnal  knowledge  of  each  other :  not 
>hat  such  intercourse  is  regarded  as  the  seal  or  accompUshmedt  of 
the  contract  or  indispensible  to  its  validity,  but  as  a  material  in- 
gredient of  evidence  to  shew  that  it  was  meant  and  understood 
between  the  parties,  that  they  were  actually  man  and  wife  from 
that  time,  and  not  engaged  or  imder  promise  only.     That  it  is 
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howeyer  c^u^fully  to  he  observed  witk  respect  to  all  these  several  david 
modes  of  evidence,  whether  oral  or  written,  that  they  are  liable  to  humb, 
be  controuled  and  expounded  by  other  wriUngs,  if  such  there  be,  ^^^' 

of  a  contrary  import,  which  have  passed  between  the  parties,  or  — "■— ^-"•" 
by  ^ts  and  circumstances  of  a  different  tendency  in  the  afUr 
conduct  and  proceedings  of  parties,  whereby  it  becomes  necessary 
for  the  judge  to  take  a  complex  view  of  the  whole  case,  and  to 
determine  on  the  whole  series  of  evidence  and  circumstances,  whe- 
ther by  the  writings  and  acknowledgements  which  passed  between 
the  parties,  they  did  or  did  not  truly  intend  to  become  man  and 
wife,  and  did  or  did  not  consider  themselves  as  being  in  that  rela- 
tion to  each  other.    That  among  other  circumstances,  whieh    - 
weigh  in  this  point  of  view,  the  absence  of  carnal  intercourse^  is 
always  one  of  some  moment ;  but  that  although  imf^vourable  to 
the  plea  of  marriage,  this  circumstance,  in  the  Deponents  opinion, 
is  not  of  itself  decisive,  but  may  be  made  amends  for  by  the  other 
evidence  in  the  case,  and  more  especially^  where  reasonable  mo- 
tives of  prudence  or  the  like  can  be  assigned  for  such  forbearance. 
That  in  illustration  of  the  general  principle  above*mentioned,  the 
Deponent  may  take  notice  of  the  following  judgments  which  ap- 
pear in  the  printed  collections  of  reports,  the  case  of  Inglis  and 
Robertson,  3d  March  1786,   the  case  of  Edmonstone  contra 
Cochrane,   15th  May  1804,  and  the  case  of  M'Adam   contra 
M'Adam,  4th  March  1807,  whereof  the  last  was  a  case  of  mere 
verbal  declaration ;  and  that  the  Deponent  has  had  occasion  to  ob- 
serve sundry  other  judgments  to  the  same  effect,  which  have  not 
been  reported:  the  case  of  P^gy  Ferguson  contra  David  M'Kie, 
(2d  August  1781,)  being  a  case  of  verbal  declaration,  that  of 
Elizabeth  Richardson  contra  John  Irving,    (3d  August  1785,) 
that  of  Elizabeth  Ritchie  contra  James  Wallace,  (13th    June 
1792,)  and  that  of  Sibella  Atkinson  contra  John  Brown,  (6th 
July   1 787,)  being  three  cases  of  written  declaration.    That  the ' 
Deponent  does  not  consider  the  judgment  of  the  House  of  Lords 
in   the  case  of  More  and  M'Innes,  (25  th  June  1781,)  nor  the 
judgment  of  that  House  in  the  case  of  Taylor  and  Kello,  (16th 
JPeb.  1787,)  as  in  anywise  to  the  impeachment  of  the  leading 
principle  of  the  law  of  Scotland  respecting  the  constitution  of 
marriage,  for  in  both  instances  the  judgment  of  the, House  of 
Ix>rds  is  expressed  in  cautious  and  detailed  terms,  such  as  save 
the  principle,  and  rest  the  decision  on  the  pardcular  circumstances 
of  these  cases,  as  yielding  evidence  in  the  case  of  More,  that  his 
declaration  was  meant  as  a  blind  only  to  Che  world  to  protect  the 
woman  during  her  pregnancy;  and  in  Taylor  and  Kello's  case  that 
▼OL.  Hi  e  the 
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DAVID        the  writings  were  not  intended  by  dtker  party,  or  undecstood  by 
HUMf ,         |j,e  other  as  a  final  agreement.    That  the  Disponent  regards  in 
the  same  light  tlie  case  of  M*Laughlane  and  Dobson,  6th  Decem- 
ber 1796,  wliere  the  conduct  of  parties  had  been  variable  and 
contradictory,  and  no  carnal  intercourse  had  taken  place:  de- 
poses, that,  by  the  law  of  Scotland,  marriage  may  also  be  effectually 
contracted  by  means  of  a  mere  promise  of  marriage  subtequenie 
copuld,  the  law  presuming,  in  these  circumstances,  (such  is  the 
language  of  systematic  authors  and  recognized  in  practice)  that  the 
carnal  intercourse  is  accompanied  .with  the  exchange  of  the  pro- 
per matrimonial  consent  de  prtzsentij  and  takes  place  in  reliance 
on  it.     That  agreeably  to  this  principle  the  effect  of  copula  fol- 
io \ving  on  a  promise  is  not  merely  to  bind  the  promise  and  b^^ 
an  effectual  obligation  to  marry,  but  to  make  an  actual  marriage 
from  the  time  of  the  copula,  to  the  effect  of  disabling  both  parties 
from  contracting  any  other  marriage ;  and  that  in  the  case  of 
Pennycook  contra  Grinton  and  Graite,  (15th  Dec.  1752,)  a  mar- 
riage celebrated  by  a  clet^-man  and  followed  with  procreation  of 
a  child,  was  annulled  accordingly  in  respect  of  the  man's  prior 
marriage  to  another  woman,  the  pursuer,  which  was  constituted 
by  promise  and  copula  only ;  that  applying  these  principles  to  the 
present  case  the  Deponent  is  of  opinion  that  the  mutual  acknow- 
ledgment of  marriage  in  the  Exhibit,  No.  2,  and  the  renewed 
acknowledgment  in  the  Exhibit,  No.  10,  accompanied  with  carnal 
intercourse  between  the  parties  proved  or  admitted,  and  the  vari- 
ous acknowledgments  express  and  implied  in  the  Defendant's 
several  letters,  the  other  twelve  Exhibits,  do  constitute  a  valid  and 
effectual  marriage  by  the  law  of  Scotland.    The*  said  Exhibits, 
No.  2  and  No.  10,  being  evidence  under  the  hand  of  the  parties, 
and  to  each  against  the  other,  that  the  proper  matrimonial  con- 
sent making  them  immediately  man  and  wife,  had  passed  between 
them  ;  and  these  writings  5eing  tliemselves  virtually  and  in  sub- 
stance the  exchange  of  such  consent  de  prasentL    Hiat  the  De- 
ponent does  not  discover  any  sufficient  grounds  for  considering 
the  said  declarations.  No.  2  and  No.  1 0,  otherwise  than  as  seri- 
ous and  deliberate,  and  intended  immediately  to  establish  the 
relation  of  husband  and  wife  between  the  parties ;  and  more 
especially  this  purpose  and  understanding  of  the  parties  may  be 
inferred  from  the  circumstances,  if  proved  or  admitted,  of  carnal 
intercourse  having  taken  place  in  pursuance  of  those  declarations ; 
and  further,  that  the  series  of  letters  from  the  Defendant  bearing 
repeated  and  strpng  acknowledgments  of  marriage,  both  express 
and  implied,  mark  a  settled  resolution  and  habit  of  mind  on  the 
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subject,  and  not  a  transient  or  wavering  purpose  only ;  that  the  david 
Deponent  observes  that  in  some  of  the  letters,  especially  in  Nos.  rumb, 
5  and  6,  some  expressions  are  interspersed  which  may  seem  to  ^^^' 

savour,  in  some  measure,  of  an  understanding  on  the  Defendant's  "~~"""— — ~- 
part,  that  he  was  under  promise  or  engagement  only^  but  these 
are  outweighed  by  earnest  and  more  pointed  contrary  declara^ 
tions  ih  the  same  and  other  letters^  and  more  especially  by  very  ' 
serious  ones,  in  Nos.  13  and  14 ;  and  further,  that  these  loose  and 
equivocal  words  seem  to  relate  to  the  Defendant's  promises  and 
engagements  to  make  a  public  acknowledgement  of  his  marriage  as 
soon  as  might  be,  and  are  also  probably  accounted  for  on  this  footing 
that  the  marriage  was  private,  and  the  documents  of  it  under  the 
power  of  thePlaintiffi  and  that  the  parties  were  imperfectly  instruct* 
ed  in  the  law  of  the  case,  so  as  not  to  know  whether  it  might  not  be 
possible  to  dissolve  and  undo  the  connection  by  mutual  consent,  or 
by  the  Plaintiffs  destroying  the  written  evidence  of  it  in  her  pos- 
session. But  that  on  the  whole  series  and  contents  of  the  letters^ 
they  do  appear  to  the  Deponent  not  to  invalidate  or  counteract 
the  Declarations,  No.  2.  and  No.  10,  but  rather  to  vouch  the 
Defendant's  understanding  that  he  was  irrevocably  married  there-^ 
by,  and  his  consent  so  to  be,  if  the  law  permitted  it  to  be  done  in 
that  fashion.  That  the  Deponent  however  thinks  it  proper  to 
add,  that  if  a  process  of  declarator  of  marriage  at  the  Plaintiff's 
instance,  and  grounded  on  these  several  documents,  were  depend- 
ing in  the  Consistorid  Court  of  *  Scotland,  or' in  the  Court  of 
Session  there,  the  course  of  proceeding  would  be  to  compel  the 
Defendant,  Dalrymple  the  husband,  to  produce  the  letters  by  him 
received  from  the  Plfdntiff  in  return,  and  if  such  letters  were  pro* 
duced  and  were  found  to  contain  assertions  on  her  part  of  her 
freedom  from  the  matrimonial  tie,  and  an  explanation  of  her 
understanding  of  the  mutual  acknowledgements  of  parties  as 
having  always  been  to  promise  and  contract  de/tt^?iro  only  —  this 
might  be  sufficient  to  apply  and  expound  these  acknowledg- 
ments accordingly.  That,  on  the  other  hand,  if  the  Defendant 
being  called  on  to  produce  the  Plaintiff's  letters,  upon  oath 
denied  his  receipt  or  possession  of  any  such,  or  alleged  that  he 
had  lost  or  destroyed  them,  the  case  would  then  be  determined 
on  the  documents  exhibited  for  the  pursuer,  f^urther  this 
I>eponent  deposes  and  says,  that  the  mutual  promise  of  marrii^e 
contained  in  the  Exhibit,  No.  1.  being  de  futuro  only,  is  not  of 
itsblf  sufficient  to  make  a  marriage  by  the  law  of  Scotland,  of 
«v6n   to  beget    a  valid  obligation  to  marry ;  but  that  the  said 
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DAVID       written  promise,  followed  with  carnal  copula,  proved  oradooittedy 
HUMK,        i&  sufficient  in  the  law  of  Scotland  to  constitute  a  valid  manriaga 
Esa.         from  the  date  of  such  copula,  so  as  effectually  to  disable  bodi 
-""—"■"""—  parties  from  contracting  any  other  marriage,  and  this  indepen* 
dently  of  the  effect  of  the  said  Exhibits,  No.  2.  and  No.  10,  as 
an  exchange  or  an  evidence  of  the  proper  and  present  matrimo- 
nial consent.    That  the  said  Exhibits,  No.  2.  and  No.  10,  sup- 
posing them  not  sufficient  documents  of  an  immediate  marriage, 
are  however  certainly  at  least  equivalent  to  a  renewed  promise  of 
marriage,  and  if  followed  either  of  them  with  copula  proved  or 
admitted,  do  in  like  manner  constitute  a  marriage,  independently 
oi  the  promise^  No.  1 . 

DAVID  HUME. 


The  same  Witness  examined  on  the  Interrogatories  given  on 
behalf  of  John  William  Henry  Dalrymple,  Esq.  the  other 
Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Heapon- 
-dent  answereth  and  saith,  that  he  considerB  the  constitu- 
tion of  marriage  by  the  consent  of  parties  seriously  and  de 
frcssenii  interposed,  as  a  genuine  article  of  the  common  Law  of 
Scotland,  .frt>m  the  period  at  least  of  the  Reformation,  and  that  he 
is  not  acquainted  with  any  evidence  of  the  priest's  blessing 
having  bfen  reckoned  indispensable  in  Sootland  (though  it  was 
regular  and  laudable)  even  in  the  Catholic  times.  That  the  only 
variation  of  practice  the  Deponent  knows  o(  i^  that  for  the  last 
twenty  years,  or  thereby,  there  has  been  somewhat  a  greater 
readiness  in  the  Court  to  admit  evidence  in  controul^or  explanatiaD 
of  the  written  declarations  of  parties. 

2.  To  the  second  of  the  said  Interrogatories  this  Resp<mdent 
answereth  and  saith,  that  die  law  ou  thb  head  is  to  be  coUecled 
from  the  works  of  those  authors  who  have  written  concenung  the 
Law  of  Scotland,  and  from  the  decisions  of  the  Court  of  Sesuon, 
and  of  the  House  of  Lords,  in  cases  of  nibrriage;  and  that  the 
Deponent  has  formed  his  own  opinion  on  these  grounds  accord- 
ingly. 

3.  To  the  third  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  that  no  such  thing  is  recognivd 
in  the  Law  of  Scotland,  as  an  irrevocable  obligation  to  many : 
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tiiat  to  be  at  all  available,  the  consent  to  marry  must  be  deprasenil,        oav  id 
and  the  most  solemn  promise  of  mflrnage  dejuturo  Under  the  hand         hume, 
even  of  the  party,  not  only  is  not  efiectual  to  compel  solemniza-         '^^ 
tion  of  marriage,  or  to  authorize  a  decree  of  declarator  6f  marriage 
in  case  of  refusal  to  solemnize,  but  is  not  even  a  ground  of  action 
of  damage  in  solatium  of  the  disappointment,  though  it  xAay 
ground  a  decree  for  such  actual  and  patrimonial  damage,  (the  ex- 
pence,  for  instance,  of  wedding-clothes,  and  the  like,)  as  the 
compliuner  can  shew  in  the  case.    That  though  parties  are  thus 
at  freedom,  rehus  iniegriSf  to  fulfil  or  desert  their  promise  of 
marriage,  yet  when  copula  follows  in  reliance  on  such  promise, 
the  law  infbrs  and  presumes  the  exchange  of  the  proper  consent 
de  prasenHf  as  at  the  time  of  the  copula,  and  thus  holds  the 
parties  are  married  from  thenceforward,  and  disabled  from  con- 
tracting any  other  marriage. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Ke« 
apondent  imswereth  and  saith,  that  he  has  already  said  that 
rebut  nUegris  the  most  express  promise  of  marriage  is  always  revo- 
cable on  either  side,  and  in  no  wise  hinders  either  party  from 
contracting  marriage  with  some  other  person. 

5.  To  the  ^fifUi  of  the  said  Interrogatories  this  Respon- 
dent answeretii  and  saith,  that  it  is  substantially  answered  in  the 
answers  to  the  third  and  fourth  Interrogatories,  and  that  the  . 
pfomise  becomes  void  by  the  repentance  of  the  party  promiser,- 
though  he  or  she  may  not  be  able  to  allege  any  change  of  circum- 
atanoes  in  justification  or  excuse. 

6«  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  cannot  well  make  an  answer,  in 
matter  of  law,  in  terms  so  broad  and  indiscriminate  as  the 
Ifitenogatory  seems  to  require,  but  with  respect  to  the  effect  of  a 
promise  and  copula  taking  place  in  Scotland,  and  with  a  woman 
native  of  Scotland  and  domiciled  there,  that  in  his  opinion  there 
is  no  room  for  distinguishing  in  favour  of  the  man^  on  the  ground 
merely  of  his  being  a  domiciled  Englishman,  and  not  possessed  of 
any  property  or  effects  in  Scotland,  nor  on  the  ground  merely 
of  his  afterwards  marrying  another  woman  in  England.  Further 
deposes,  that  he  cannot  give  it  as  his*  opinion,  that  in  a  com- 
petition between  a  marriage  made  by  promise  and  copula  in 
Scotland,  and  a  marriage  made  afterwards  regularly  by  the  man 
in  England,  the  validity  of  the  former  depends  on  the  circum- 
stances of  the  first  wife  having  previously  obtained  a  decree  of 
the  court  'declaring  her  marriage ;  and  that  it  would  not  be  just 
that  any  such  prejudice  to  the  right  of  the  first  wife  should 
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DAVID        follow  on  her  delay   to  ask  such  decree,  which  delay  vbolj  b^ 
HI7MB,        owing  to  her  entire  reliance  on  the  man  8  honour,  or  may  be  m 
compliance  with  hb  injunctions,   or  he  matter  of  Bgtmeweot 
hetween  them  for  prudential  reasons.     That  when  obtained,  sadk 
decree  of  declarator  publishes  only,  and  executes,  and  does  not 
form  the  relation,  and  thus  the  decree  draws  back  and  attaches 
to  the  date  of  those  facts  that  are  the  substance  and  bottooa  of 
the  case,   and  on  which  the  law  grounds  its  piesomptioii  of  a 
consent  de  prasentu    Deposes  and  says,  that  one  qiwBtMm   of 
some  difficulty  may  however  be  imagined,  in  the  case  of  the  first 
wife  being  in  the  certain  and  special  knowledge  of  the  man  9 
addresses  afterwards  to  another  woman,  and  by  her  silence  and 
course  of  conduct  decidedly  acquiescing  in  his  second  maniage ; 
and  certsdnly  in  any  case  where  the  first  marriage  is  doubtful,  and 
matter  of  inference  only  jfrom  a  number  of  coUatenl  particuki^ 
such  acquiescence  will  go  far  against  the  woman,  not  as  a  renun- 
ciation of  the  state  of  wife,  or  n  bar  in  limine  to  her  dsam»  but  as 
matter  of  real  evidence  that  she  never  had  intended  or  understood 
herself  to  be  the  mans  wife;    and  on  this  ground,  in  some 
measure,  went  the  ultimate  judgment  in  the  cas^  of  Napier  contra 
Napier,  (Nov.  1800,  and  June  1801,)  where  a  marna^  regularly 
celebrated,  and  followed  with  the  procreation  o£  many  dkiidreni 
was  attempted  to  be  set  aside  in  respect  of  the  man  s  alklegiMi 
prior  marriage,  made  by  cohabitation  only  with  another  woman 
under  the  character  of  wife,  which  woman  hud  soquiesced  for 
years  in  the  second  marriage,  though  dwelling  in  the  same  town 
with  the  other  parties:  but  that  in  the  case  of  an  explicit  written 
promise  of  marriage,  followed  with  copula,  which  is  not  of  the  same 
ambiguous  description,  the  Deponent  sees  great  difficulty  in  the 
way  of  sustaining  the  plea  of  personal  objection  as  in  bar  of  the 
first  wife,  whose  state  once  duly  contracted,  is  immutably  and 
cannot  even  expressly  be  renounced,  and  much  less  by  any  sort 
of  implication ;  and  this  difficulty  increases  in   the  case  of  there 
being  issue  of  the  first  marriage.    That  it  is  true  the  ple«i  of  per- 
sonal objection  was  sustained  in  the  Court  of  Session,  in  the  case 
pf  Campbell  of  Carrick,  28th  of  July  1747,  where  the  first  wife 
had  lived  for  years  in  the  neighbourhood  and  in  the  society  oi  the 
second,  but  that  judgment  was  reversed  in  the  Uoyse  of  Lords, 
^d   the  parties  were  sent  to  proof  upon  the  case.     That  upon 
the  whole,  in  the  case  of  the  man  contracting  a  second  maniBige 
in  England,  while  ;the  first  wife  continued  to  reside  in  Scotland, 
and  is  thus  presumably  ignorant,  or  has  had  an  imperfect  know- 
ledge of  th^  Ynan*s  address^,  tbe  Deponent  see^  no  aufficieiit 
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retaoB,  and  knows  no  authority  for  sustaining  the  plea  of  personal        david 
ol>|ection  against  the  woman.  hume, 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent  ^sa. 
•nswereth  and  saith,-  that  such  a  declaration  if  direct  and  ex-  *" 
plioit,  is  good  evidence  against  the  man  under  his  own  hand, 

that  the  proper  matrimonial  consent  making  the  woman  hid  law- 
ftil  wife  has  already  passed  between  them,  as  well  as  in  substance, 
the  delivery  of  such  consent  to  the  woman  is  the  expression  of 
his  present  consent  to  stand  to  her  in  that  relation,  and  that  it 
thus  makes  an  immediate  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  copula  following  on  such  a  declaration, 
which  is  more  than  equivalent  to  a  promise,  is  in  that  point  of 
view  suilicient  to  make  a  marriage  by  promise  and  copula ;  and  that 
consummation  accompanying  such  a  declaration,  whether  before 
or  after,  is  a  powerful  ingredient  of  evidence  in  confirmation  of 
the  declaration,  as  importing  an  immediate  marriage,  and  not  an 
engagemei^t  only. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  as  a  marriage  may  be  effectually  con- 
stituted by  means  of  a  series  of  letters,  as  between  husband  and 
wife,  so  when  such  a  correspondence  follows  on  a  written  declara- 
tion of  marriage,  those  two  modes  of  evidence  mutually  strengthen 
each  other,  and  lake  the  case  out  of  the  notion  of  a  mere  engage- 
ment to  marry. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  it  has  already  been  said  in  his  deposi- 
tion in  chief,  that  written  declarations  of  marriage,  how  explicit 
soever,  are  liable  to  be  controuled  and  expounded  by  the  cor-  * 
respondence  of  parties,  or  by  evidence  in  the  conduct  and  be- 
haviour of  parties  tending  to  shew  that  it  was  not  their  meaning, 
nor  was  it  so  understood  or  agreed  between  them,  that  they  were 
actuaUy  married.  Further  this  Respondent  saith,  that  such 
questions  are  very  nice  and  circumstantial,  and  require  a  studied 
attention  to  all  the  expressions  used  by  the  parties  in  their  letters, 
and  all  the  possible  meanings  of  those  expressions  and  the  mo- 
tives of  parties  to  use  them.  That  the  Respondent  would  not 
consider  it  as  materially  shaking  a  declaration  of  marriage*  that 
the  parties  in  their  letters  alluded  to  a  purpose  of  future  public 
celebration,  this  being  matter  of  decency,  and  for  better  repute 
in  the  world,  as  well  as  for  the  quiet  of  the  woman's  mind«  who, 
though  &st  bound  in  law,  may  still  feel  humble  and  uneasy  as  long 
as  the  priest  has  Hot  done  his  office.    That  neither  would  the 
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DAVID  Deponeat  oonider  it  as  materiaDy  shakii^  a  dedanyikm  of 
HUMB,  luaniage*  that  either  party  afterwards  exinnesaed  fears  of  deser- 
tioii,  the  evidence  of  the  marriage  in  such  cases  being  under 
"  the  power  of  the  parties,  and  liable  to  accidents,  and  thejr* 
uncertain  in  some  measure,  concerning  the  decision  of  the 
Law  upon  their  case,  no  matter  how  positive  and  serious  their 
purpose  may  have  been  to  be  instantly  married  by  the  writing 
thiy  exchanged* 

DAVID  HUME. 


The  same  Witness  examined  on  the  addiliona?  Intw 
rogatories  given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  F^ffty  in  this  Cause. 

1.  To  the  first  of  the  sud  additional  Interrogatories,  this  Re- 
spondent answereth  and  saith,   that  these  five  sections  of  Sir 
'Thomas  Craig*s  Treatise  de  Fiudis  appear  to  the  Respondeat  to 
contain  a  good  deal  of  desultory  discourse  concerning  nuurisge 
and  legitimacy,  and   that  sundry  somewhat  nsh  opinions  are 
given  there  upon  speculative  points,  which  had  not  been  tried  in 
Craig's  time,  and  remain  untried  still,  and  are  mce  and  open  U> 
difference  of  opinion.    That  Craig  is  however  good  authority  for 
the  case  of  Edward  Younger  related  in  die  nineteenth  section, 
being  a  decision  given  in  his  own  time  on  the  matter  of  msr- 
riage  contracted  by  promise  9ubieq[uente  copuld ;  and  although  it 
appears  that  the  course  taken  in  that  instance,  and  probably  the 
usual  course  taken  at  that  time,  was,  that  the  court  gave  decree 
for  solemnization  of  the  marriage,  yet,  in  the  Respondent  s  opi- 
nion,  this  was  directed  by  the  Consistorial  Court  out  of  regard  to 
dvil  order  and  decency,  and  for  the  sake  of  notoriety  only,  and 
not  upon  the  notion  that  the  state  of  parties  was  not  already 
irrevocably  fixed  by  the    promise  and   copula:    and,   indeed, 
that  in  Craig's  own  opinion,  neither  the  solemnization,  nor  t^ 
decree  for  it,  was  indispensable ;  and  that  the  marriage  was  troAy 
made  by  the  promise  and  copula  themselves,  appears  finom  the 
opinion  he  gives  at  the  head  of  the  nineteenth  section,  viz.  Thst 
a  child  is  lawful  who  is  procreated  after  contract  of  marriage  and 
proclamation  of  banns,  if  the  fiither  die  before  the  flf>pointed  day 
of  marriage.    That  to  the  Respondent,  the  notion  of  decreeii^ 
to  solemnize  a  marriage,  that  is  to  say,  compelling  a  person  to 
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gire  his  consent  oat  of  love  and  affectioo»  to  Qve  all  his  days  with        datid 
a  certain  woman,  appears  somewhat  strange.    That  the  decree        uuMBy 
cannot  command  the  will  of  the  man,  and  there  b  no  species  of         bs«u 
diligence  by  which  it  can  be  carried  into  execution ;  and  if  the    — — — 
man  b  thus  to  be  married  in  the  end,  without  the  help  of  a  true 
and  real  consent  de  prasenHf  and  by  means  of  a  feigned  and  pre- 
sumed  consent,  it  is  more  reasonable  to  apply  that  presumption 
to  the  time  of  the  promise  and  copula,  which  are  the  bottom  and 
make  the  Justice  of  the  case,  than  to  the  date  of  the  decree,  which 
does  but  pubibh  and  declare  these  facts ;    that  the  form  of  de- 
creeing for  celebration,  has  therefore  been  laid  aside  in  later 
times,  as  an  unmeaning  and  unnecessary  circuit,  and  thb  change 
•f  practice  this  Respondent  considers  as  one  in  point  of  form, 
and  not  in  the  substance  of  the  thing. 

2.  To  (he  second  of  the  sud  additional  Interrogatories  thb 
Respondent  answereth  and  saith,   that  Lord  Stair's  Eicposition 
of  the  Grounds  of  the  Law  of  Scotland  respecting  marriage  by 
promise  and  copula,  appears  to  the  Respondent  to  be  sound  and 
correct,  viz.  That  it  proceeds  on  the  presumption  of  things  pasung 
at  the  time  of  copula  out  of  the  state  of  promise  dejuture,  into 
that  of  actual  marriage  by  consent  de  prasenti.    That  thb,  as  the 
Respondent  understands,  b  the  established  doctrine  now,  equally 
as  it  was  in  Lord  Stair's  time,  and  according  to  the  Respondent  s 
notes  of  the  opinions  of  the  judges  in  M'Adams  case,  the  law  waa 
so  delivered  by  Lord  Meadowbank   (13th  Nov.  1806),  <'  The 
^*  notion  of  law  is,  that  copula  b  the  consummation  of  a  consent 
*'  de  praseniiy  which  is  thence  presumed.      It  b  not  on  the 
**  notion  of  barring  locus  penitentia.**    That  it  is  plain  that  Lord 
Stair  himself  did  not  understand  hb  doctrine  to  be  inconsbtent 
with  that  of  Cnug ;  for,  in  the  latter  of  the  two  passages  referred 
So  in  thb  query,  he  founds  upon  Craig*s  authority,  and  the  case 
of  Edward  Younger,  and  this  in  connexion  with  his  own  principle 
of  a  presumed  consent  de  prasentu    That  in  like  manner,  in  the 
former  passage  (Book  ).  tit.  iv.  §  6.),  and  still  in  confirmation  of 
lib  own  principle,  Lord  Stair  takes  notice  of  a  case  in  Nicholson's 
collection,  where  the  like  course  was  taken  of  decreeing  for 
celebration  on  the  grounds  of  the  man's  written  acknowledgments 
of  marriage  and  hb  procreation  of  children ;  that  the  Respondent 
understanding  that,  in  both  instances,  the  decree  for  celebration 
was  given  out  of  regard  to  order  and  example  only,  does  consider 
the  authority  of  Craig  as  no  wise  inconsistent  with  the  principle 
or  reason  assigned  by  Stair. 

3,4, 
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OATID  3,  4,  5,  6,  7,  S,  9.    To  the  third,  fourth,  fifth,  sixth,  seventh, 

amcB,       eigfadi  and  ninth  of  the  said  additional  Interrogatories  this  Re- 
B8ft-  spondent  answereth  and  saith,    that  the  case  of  Grinton  and 

'       "*    Graite  was  ai^ed  by  counsel  of  great  eminence,  and  when  vBiy 
able  judges  sat  on  the  bench;  and  the  Deponent  has  always 
considered  that  judgment  as  having  been  deliberately  given,  and 
upon  the  general  question  of  law,  and  not  in  respect  of  any  spe- 
cialtyl  fevourable  to  the  woman  pursuer  (such  as  the  nonproda* 
mation  of  banns),  and  as' decisive  therefore  of  the  proper  cha- 
racter and  effect  of  a  marriage  made  by  promise  and  copula.  That 
if  the  like  question  were  to  occur  agun  in  the  Court  of  Session, 
^e  judges,  in  his  opinion,  ought  not,  and  as  far  as  the  Respond- 
ent can  judge,  would  not  think  themselves  at  freedom  to  depsrt 
from  that  precedent,  or  to  reconsider  the  question  on  a  hear- 
ing in  presence,  or  in  any  other  shape.    That  the  only  case^ 
to  far  as  the  Respondent  knows,  in  any  degree  of  a  similar  nature, 
which  has  since  been  tried,  is  that  of  Napier  contra  Napier 
already  referred  to,  in  November  1800,  and  June  1801 ;  but  here 
the  prior  marriage  was  to  be  inferred  from  a  cohabitation  of  a 
very  ambiguous  kind,  between  a  soldier  and  a  womm  who  fol- 
lowed the  regiment,  and  which  had  ceased  for  five  or  six  years 
before  the  second  and  public  marriage ;  and  that  for  upwards  of 
twenty  years  that  the  second  wife  lived,  (in  which  period  she  bore 
seven  children)  no  claim  was  made  by  the  alleged  hrst  wife, 
though  dwelling  in  the  same  city  with  the  couple,  and  the  ques- 
tion of  legitimacy  was  only  brought  forward  at  last,  at  the  instance 
of  a  child,  afler  death  of  both  women ;  that  in  these  drcumsUDces 
there  seemed  to  be  strong  presumptive  ground3  of  evidence  against 
the  first  marriage,  and  on  diat  footing  the  case  was  finally  decided 
against  the  claimant,  though  the  first  interlocutor  was  the  odier 
way,  and  bastardized  the  whole  issue  of  the  second  marriage. 

10,  11.  To  the  tenth  and  eleventh  of  the  said  additional  Inter- 
rogatories this  Respondent  answereth  and  saith,  that  he  cannot 
make  an  answer  to  these  queries  further  than  he  has  formerly 
done,  without  a  much  more  specific  and  detailed  case,  laying 
before  him  the  whole  history  and  particulars  of  both  connections, 
and  the  situation  and  conduct  of  all  parties;  that  according  to 
the  circumstances,  the  previous  non-production  of  the  writings 
by  the  party  who  founds  on  them,  may  or  may  not  be  a  matter 
unfavourable  to  that  party  in  the  way  of  presumptive  evidence, 
and  that  so  it  may  also  be  as  to  the  fiEiilure  of  such  party  to  prevent 
or  protest  against  the  mans  contracting  of  a  second'manriage* 

12.  To 
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12.  To  (he  twelfth  of  t^e  said  additional  Interrogatxaaes  tlii»        davii)    ' 
llespondent  answereth  and  saith^  that  he  can  give  no  t>pinion        hums, 
on  this  query,  unless  it  were  stated  to  him  how  far  the  Plaintiff         ^^^* 
was  in  ihe  special  and  certain  knowledge  of  the  Defendant  s  ior  ^ 

tendon  to  marry  Miss  Manners,  and  wilfully  and  inexcusably 
forbore  to  give  notice  of  the  impediment ;  and  that  even  in  the 
case  of  such  wilful  forbearance,  the  Req)ondent,  as  he  has  already 
answered,  finds  it  very  difficult  to  enter  into  the  notion  of  renun- 
ciation of  the  state  of  wife,  if  onoe  contracted  in  a  plain  and  un« 
ambiguous  way,  as  by  -exchange  of  acknowledgments^  or  by  a 
written  promise  followed  with  copula.  That  if  unattended  wkh 
explicit  acquiescence  ^n  the  part  of  the  Plaintifi^  the  curoumstance 
of  the  Defendant  having  been  in  Scotland  on  military  service,  and 
having  afterwards  publicly  married  Miss  Manners  before  the  com- 
pnenceraent  of  this  action,  could  only  :bis  of  weight  as  foundii^an 
inference,  and  this  by  nopieans  a  conclusive  one,  that  the  Do* 
fendant  had  not  thoroughly  understood  his  situation  with  .the 
Fhuntiff. 

13.  To  the  thirteenth  of  the  said  additional  Interrogatories  tfaia 
Respondent  answereth  and  saith«  that  he  is  not  acquainted  witk 
any  case  of  this  description,  and  that  the  decision  to  be  giv.e0i  on 
any  such,  cannot  be  matter  of  general  rule,  but  must  dopvend  on 
the  nature  and  circumstanceis  of  the  connection  ol  parties,  th^ 
nativity  of  the  man  being  one  circumstance  to  be  weighed  along 
with  others. 

14.  15,  16.  To  the  fourteenth,  fifteenth,  and  sixteenth  of  said 
additional  Interrogatories  this  Bjespondent  answereth  and  sainh^ 
that  such  cases  might  x)ccur,  attiended  with  a  geeat  diyer»it|r  of 
other  circumstances,  according  to  which  the  decisions  migliit  be 
also  different. 

1 7.  To  the  seventeenth  of  thjB  said  additional  Int^sroogatoiries  this 
Respondent  answer^  and  saith,  that  a  series  ^  such  letten 
written,  as  in  this  case,  from  England  to  a  woman  in  jScoUand; 
and  by  a  person  who  had  been  in  Scotland,  and  had  written  the 
like  letters  while  there,  would  be  good  evidence  of  marriage  againat 
him,  more  especially,  if  while  in  Scotland  he  had  also  given  written 
promises  and  acknowledgments  of  marriage,  and  might  reasonably 
be  presumed  not  to  be  quite  ignorant  of  the  custom  of  Scotland 
respecting  marriages. 

18,  19,  20.  To  the  eighteenth,  ninteenUi,  and  twentieth  of  the 
said  additional  Interrogatories  this  Respondent  answereth  and 
saithy  that  he  does  not  understand  that  there  is  any  such  thing 
known  in  the  law  of  Scotland,  as  an  irretractable  engagement  or 
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^j^yjj^  obligation  to  marry,  and  that  no  damagas  are  even  given  m  $oU^ 
BuiTB,  '>*i"*  ^  ^  diaappointment  hj  breach  of  engagement  to  marry  how 
xso.  aolemn  soever,  but  damages  only  in  reparation  of  patrimonial  loss 

■——*——•  actually  sustained  by  the  party  on  such  an  occasion ;  the  principle 
of  the  Scotch  practice  being,  that  the  will  of  parties  ought  to  be 
quite  free  and  unbiassed  at  the  moment  of  contracting  this  in&so- 
hible  union ;  that  where  an  engagement  to  marry  is  followed  by 
knowledge  of  the  woman's  person,  things  pass  into  a  state  of 
actual  marriage,  and  that  he  is  not  acquainted  widi  that  in- 
termediate condition  of  obligation,  which  is  alluded  to  in  this 
query. 

21.  To  the  twenty-first  of  the  siud  additional  Interrogatories 
this  Respondent  answeieth  and  saith,  that  certidnly  the  rule  of  the 
law  of  Scotland  respecting  promise  and  copula,  is  recommended 
by  the  evident  and  substantial  justice  of  such  a  decision ;  but  that 
in  the  Respondent's  opinion,  the  rule  is  founded  also  in  a  just 
construction  of  the  conduct  and  purpose  and  state  of  mind  of  die 
parties ;  and  on  that  ground  it  is,  that  the  doctrine  has  been  re- 
cognised in  the  law,  and  is  presented  in  the  worics  of  authors. 
That,  in  the  Deponent's  opinion,  where  copula  follows  between 
parties  who  have  exchanged  promise  of  marrii^  this  act  has 
relation  to  and  is  under  the  seal  of  that  contract,  and  is  truly  the 
implement  and  executaon  thereof  in  its  most  essential  particular, 
the  possearion  of  each  others  person, whereby  matters  pasa,  and 
'are  by  the  parties  meant  to  pass  out  of  the  state  of  a  promise  de 
fktyro,  into  that  of  an  executed  promise,  or  present  marriage, 
whereof  they  have  entered  on  the  rights  and  duties.  That  in 
nature,  this  is  what  does  and  must  pass  in  the  minds  of  parties 
so  situated,  and  on  such  an  occasion ;  that  the  woman  making 
delivery  of  her  person  in  pursuance  of  the  previous  engagement, 
does  eo  ip$o  recognise  the  man  de  praicnti  as  her  husband,  of 
which  character  she  admits  him  to  the  privil^es,  as  he  on  the 
other  hand  claiming  and  taking  these  privileges  in  pomumce  of 
his  promise,  substantially  professes  that  character,  and  agrees  de 
pnuenti  to  bear  it.  That  in  the  passage  referred  to  in  this  query* 
this  doctrine  is  distinctly  delivered  by  £rskine,  as  relative  to  the 
case  of  copula  following  on  a  regular  contract  of  marriage  ;  and 
the  Deponent  sees  no  reason  and  knows  no  authority  for  dis- 
tinguishing in  this  article  between  a  regular  contract  and  a  written 
promise,  if  precise  and  explicit. 

22.  To  the  twenty-second  of  the  said  additional  Interrogatories 
this  Respondeat  aaswereth  and  saith,  that  he  will  not  presume 
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to  say  (no  such  question  hanng  been  tried),  that  in  no  cireum-        david 
stances  and  by  no  mode  of  evidence  can  the  presumption  of  a        humb, 
present  consent  be  overcome,  but  he  thinks  it  is  clear  that  only 
the  most  pointed  and  convinoing  evidence  shall  •  prevail  against 
the  presumption. 

23.  To  the  twenty-third  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  does  not  think 
it  necessary  to  answer  a  question  which  appears  to  be  fanciful  and 
strange,  and  not  to  have  any  relation  to  the  natural  and  ordinary 
course  of  things. 

24.  To  the  twenty-fourth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  conMders  Lord 
Stair  as  by  &r  the  ablest  and  most  profound  of  the  writers  on  the 
law  of  Scotland,  and  his  Institute  as  a  work  of  higher  authority 
than  any  of  the  other  systems  of  that  law,  not  excepting  Sir 
Thomas  Craig*s  work  de  fhuits.  That  the  Respondent  does  not  . 
discover  any  looseness  of  thought,  or  inaccuracy  of  expression  in 
the  passages  of  Stair  referred  to,  but  rather  precision  in  both 
respects.;  and  diat  the  doctrine  delivered  by  $tair  on  the  point  in 
question,  appears  to  the  Respondent  not  to  be  in  opposition  to 
that  of  Craig,  whom  in  one  of  the  passages  he  expressly  refers  to ; 
and  that  the  difference  between  Craig  and  Stair  is  in  this  only, 
that  Stair  assigns  the  reason  and  principle  of  the  rule,  which  is  in 
his  orcitinary  practice,  and  one  of  the  recommendations  of  his 
tvork.  That  both  Craig  and  Stair  do  mention  judgments  that  had 
Jbeen  §^ven,  sustuning  marriage  by  promise  and  copula,  and  that 
the  Respondent  knows  no  authority  more  competent  than  Staiir 
to  explain  the  true  grounds  of  those  judgments  ;  an^  that  in  thesa 
<nicumstances  he  roust  consider  Lord  Stairs  dkiwm  as  good  evi- 
dence of  the  tenor  and  meaning  of  the  law. 

25.  26.  To  the  twenty *fifth  and  twenty-sixth  of  the  sud  ad- 
ditional Intern)gatories  this  Respondent  answereth  and  saitli» 
that  a  contract  of  marriage  in  Scotland  is  a  solemn  deed,  and 
executed  generally  in  presence  of  the  relations  of  parties^  and 
that  itbeajrs  by  common  style  a  declaration  in  words  as  strong  as 
those  of  any  of  the  Exhibits ;  that  the  parties  de  prasenH  do  take 
4>ne  another  for  man  and  wife,  but  that  the  parties  are  neverthe- 
less not  held  to  be  married  thereby,  because  the  contract  also 
bears  by  common  style  a  clause  obliging  the  parties  regulariy  to 
solemnize  the  marriage,  from  which  joined  with  the  whole  other 
•ircumstances  ordiniuily  attending  such  contracts,  it  is  made  evi- 
dent that  there  was  no  purpose  of  dispensing  with  the  ceremony, 
and  that  the  contract  was  a  preparation  for  it  only ;  that  these 
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])^y ny  reflfoos  are  in  no  ways  appKctftie  to  wiidngs,  such  as  the  Ekhibi» 
HaMVy  No.  2  and  10,  which  are  given  in  citicumstances  of  an  opposite 
sfe<^  description,  and  for  the  paipose  of  superseding  the  ceremonj, 
wheM  it  is  found  iroproeticable  or  ineligible.  That  in  his 
answers  to  the  Interr(^tories  in  chief,  the  Respondent  has  al- 
ready ffuftn  his  opinion' as  to  the  power  of  the  writings.  No.  2 
and  10,  to  make  an  actual  and  irretractable  maniage^  mere 
especially  when  followed  by  a  series  of  acknowledgments  in  the 
Defendant's  letters;  and  the  Respondent  has  also  signified' hiy 
opinion  of  the  view  which  ought  to  be  taken  of  the  matter  of 
carnal  interoourse  betweien  ^  parties,  as  a  circumstance  of 
evidence  only,  to  marie  their  serious  resolution  to  be  im- 
mediatdy  married*  and  not  aa  the  seal  or  compledon  of  the  con^ 
tractv 

27.  To  the  twenty^seventh  of  the  said  additional  Intemv 
gatories  this  Respondent  answereth  and  saith,  that  in  his  opinion, 
the  Writings  No.*  2  and  Nd.  10,  were  sufficient  irreTocably  to 
fix  the  parties  as  man  and' wife,  unless  it  can  be  clearly  shown  by 
other  eridenoe  that  they  were  not  so  mesnt  and  underatood  by 
the  parties. 

28.  To  the  twenty-eighth  of  the  said  additional  Interrogatories 
this'  Respondent  «nswereth  and  saith,  that  by  the  mutual  ao^ 
knowledgement    No.  2,     and     the    nnitusi    acknowledgment 
No.  10)  more  especially  when  attended  with  carnal  intercoune^ 
the  Plaintiff  was  irreroeably  married  to  the  Defendant,  and  in  a 
ppoeess  of  declaration  of  marriage  he  might  have  compelled  her 
to  exhibit  those  wrftings«  if  extant,  and  to  take  her  oath  as  to  her 
possession  of  them  or  het  knowledge  where  they  were  to  be  found : 
or  in^oase  ofher  having  destroyed  the  writings,  she  might  in  like 
manner  have  been  put  to  her  oath  as  to  that  fact,  and  eridenee 
would  have  been  admitted  in  the  process  of  declairator,  as  to  her 
fofvaer  possession  of  these  writings*  and  the  tenor  and  import 
thereof.' 

3(^1  TV>  the  ti^nty-ninth  of  the  said  aditioual-IntenogstoTie* 
tMa  BM|Mndefft  answereth  and  saith,  that  in  the  case  of  Darid 
MWe  and  Peggy  Ferguson,  2d  Ai^gUst  178],  marriage  was 
delMred  on  evidence  of  a  present  and  mutual  acceptance  as 
spCMcs,  which  fbUowed  on  their  having  been  in  bed  some  hours, 
and  after  which  they  sepamted,  and  did  not  meet  again  before  the 
commencement  of  the  process ;  that  in  the  case  of  William  Cowan 
eolilhi  Janet  Hart,  20th^  January  1802,  bemg  a  question  con* 
ceming  a^widerw'e  provisions^  marriage  was  held  to  be  effectually 
coBidtuted'by  the  act  of  parties^  in  gobg  before  a  Justice  of  the 
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praise,  and  dedadng  themselyes  mamed  penonB;  that  in  tkis        david 
inatanoe*  as  in  M'AdamIs  case»  the  parties  had  previously  co-         humb, 
habited,,  and  children  had  been  begotten,  but  no  change  moved 
on  the  declaration*  nor  was  any  child  afterwards  b^otten  to 
make  room  for  the  plea  of  res  wm  sunt  iniegnt ;  that  the  judg« 
ment  of  the  Court  of  Session,  in  the  case  of  Taylor  and  EeUo« 
16th  February  1799,  where  no  carnal  interoourae  had    taken 
place,  is  also  an  acknowledgment  of  the  principle  that  consent 
da  pT4Bsenti  does  of  itself  make  a  marriage,  and  the  Respondent 
has  already  said>  that  the  reversal  of  this  judgment  is  no  wise  to 
the  impeachment  of  that  principle,  aa  the  House  of  Lords  pro- 
ceeded upon  circumstances  of  real  evidence,  in  exposition  of  the 
true  meaning  and  intent  of  the  mutual  written  acceptances,  as 
something  diflfenent  from  what  it  imported  on  its  face.    That  in 
the  Case  also  of  Elizabeth  Ritchie  contra  James  Wallace,  13lh 
June  1792,  the  declaration  of  marriage,  which  was  the  ground  of 
judgment,  was  given  atthe  dose  and  not  at  the  outset  of  the  con« 
necdon  of  parties* 

30.  To  Uie  thirtiedi  of  the  said  additional  Inteirogatories  this 
Respondent  answereth  and  saith,  that  a.  contract  of  marriage^ 
however  expressed,  must  be  equivalent  to  a  promise  of  marriage, 
and  when  followed  with,  carnal,  intercourse  it  makes  a  marriage, 
for  the  same  reason  aaa  promise  given  in  some  less  formal  writing, 
or  proved  only  by  oath  of  party. 

31.  To  the  thirtyfirst  ofthe  said  additional  Interrogatoviea  this 
Respondent  answcieth  and  saith,  Uiat  this  question  is  put  too 
generally,  and  vnthout  the  statement  of  a  sufficient  caae^^  That 
to  make  way  for  such  a  plea,  in  protection  of  the.  regular  and 
public  marriage,  it  will  be  necessary  to  suppose  these  things;  that 
the  former  woman  has  special. and.  certain  knowledge  ofthe  mana 
addresses  to  another,  and  this  in  such. a  way. as  jnust impress  her 
with  a  belief  of  his  serious  resolution  on. the. subject,  which  can 
hardly  be  without  communication  firom  himself;  that  she  be  so 
situated  that  she  may  easily  and  conveniently  make  her  claim, 
and  is  not  withheld  by  any  reasonable  motive  from  doing  so« 
That  she  be  allowed  full  time  and  opportunity  to  bring  forward 
her  claim,  and  that  she  have  access  to  advice  for  the  r^;nlation 
of  her  conduct.  That  even  where  all  these  circumstances  concur, 
the  effect  of  the  woman's  silence  must  in  a  great  measure  depend 
upon  the  strength  and  clearness  of  the  documents  of  her  own 
prior  contract,  such  conduct  being  a  material  ingredient  of  pre- 
simiptive  evidence  against  her,  where  h^r  marriage  is  to  be  infer- 
red from  equivocal  or  ambiguous  writings,  and  sufficient  probably 
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« 
DAVID       in  tkeae  circiiniatiiioes,  and  as  matter  of  preanmptive  evidence, 

HUMS,       te  cast  the  balance  against  her;  but  with  respect  to  a  case  of  the 
opposite  description,  the  Respondent  can  only  say  that  the  ques* 
"*  tion,  even  when  attended  with  all  these  favourable  circumstances 
for  the  regular  and  public  marriage,  is  one  of  great  delicacy  and 
nicety,  more  especially  if  the  woman  claiming  have  a  child  by  the 
man,  and  if  her  acquiescence  is  not  long  continued  after  his 
marriage ;  and  diat  considering  this  as  at  present  an  unfiettJed 
question,  the  Respondent  cannot  go  the  length  of  giving  it  as  his 
opinion  that  a  case  may  not  occur  in  which  the  posterior  puhfic 
marriage  ought  to  be  found  void ;  that  more  esperaally  he  hesi- 
tates to  give  any  such  opinion,  as  the  law  of  Scotland  holds  oat 
to  every  person  who  knows  or  suspects  that  he  is  liable  to  any 
sueh  claim,  the  means  of  coming  to  a  certainty  of  his  conditioo, 
viz.  by  calling  the  suspected  claimant  in  a  process  of  declarator 
of  patting  to  silence,  of  the  nature  of  an  English  process  of  jac- 
titation of  marriage,  and  thus  compelling  her  to  advance  her  claim 
and  have  it  tried,  or  else  submit  to  have  a  decree  given,  finding 
that  it  is  a  groundless  daim,  and  shutting  her  mouth  for  the 
future.    That  more  particularly  with  relation  to  the  present  ease^ 
the  Respondent  is  of  opinion  that  this  was  the  due  and  proper 
course  to  be  observed  by  a  person  who  had  granted  such  acknow- 
led^ents  of  marriage  as  the  Exhibits  Nos.  2  and  10,  or  such 
a  promise  of  marriage  as  the  Exhibit  No.  1,  if  followed  with 
oop^a,  or  who  had  written  such  a  series  of  lettere  as  the  other 
Ediibits  in  this  case ;  and  that  thus  circumstanced,  the  Defend- 
ant  could  not  warrantably  rely  on  the  silence  of  the  Plaintiff  as 
putting  his  pubtic  marriage  out  of  the  reach  of  challenge.    That 
in  the  Respondent's  opinion,  the  public  marriage  in  all  such  cases 
ought  to  opemte,  not  as  a  bar  in  Zimtne,  or  ground  of  a  plea  of 
personal  objection,  but  as  matter  of  presun^tive  eridence  along 
with  the  other  drcamstances  of  the  case. 

DAVID  HUME. 


The  same  Witness  examined  on  the  further  additional 

Interrogatories,    given  on   behalf  of    the  said  John 

William  Henry  Dalrymple,  the  other  Party  in  this 
Cause. 

I .  To  the  first  of  the  said  further  additional  Interrogatories  this 
Respondent  anawereth  and  saith,  that  the  case  there  mentioned 
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i^aoi  a  very  un&vourable  one  for  Mrs.  Cockrane,  inasmuch  as  she        datid  . 
•had  acquiesced  in  the'  man*s  marriage  to  another  for  a  period  of       hume, 
twenty  years,  during  which  she  -had  lived  in  their  neighbourhood  ._^_^^^ 
and  society,  and  even  sometimes  in  family  with  diem ;  and  inas- 
much as*  she  brought  forward  her  claim  after  the  man's  death  only 
and  for  the  sake  only  of  a  patrimonial  interest  as  his  widow  ;  that 
for  these  reasons  he  does  not  think  that  the  decision  in  diat  in- 
stance would  be  a  rule. for  the  present  case,  even  if  the  judgment 
had  not  been  altered  on  review ;  but  that  the  judgment  was  rei- 
versed  in  the  House  of  Lords,  who  sent  back  the  case  to  the  Court 
of  Session,  with  an  order  to  repel  the  plea  in  bar,  or  plea  of  per« 
sonable  objection,  and  allow  a  proof;  which  proof  was  taken 
accordingly,  and  on  consideration  of  it  judgment  was  finally  given, 
(21st  June  1751)  finding  ''That  Mrs.  Magdalen  Cockrane  had 
not  pro\Ren  her  prior  marriage  libelled/* 

'2.  To  the  second  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saitfa,  that  he  has  already  sworn 
at  large  on  that  head,  in  his  answers  to  the  several-  of  the  pre- 
ceding Interrogatories ;  and  on  considering  the  decision. referred 
to  in  this  query,  he  does  not  see  any  reason  to  alter  the  opinion 
fprmerly  given,  as  to  the  effect  of  copula  following  on  a  promise ; 
that  what  is  said  in  Kilkerran  respecting  Hyslop's  case,  appears 
to  the  Respondent  not  to  be  the  opinion  of  the  bench,  or  of  the  . 
Judge  reporter,  but  the  argument  of  counsel  only ;  and  besides 
that,  much  weight  eannot  be  given  to  a  passing  expression  falling 
from  the  bench,  when  relative  to  a  former  case  and  not  necessary 
to  the  decision  of  the  case  in  hand,  in  which  there  was  no  ques- 
tion of  marriage  at  all,  or  impediment  by  intervening  marriage.  ^  ^ 

3.  To  the  third  of  the  said  further  adctitional  Interrogatories 
this  Respondent  answereth  and  saith,  that  he  has  perused  the 
said  decision  with  which  he  is  well  acquainted*  and  sees  no  eause 
to  alter  his  answers  to  any  of  the  preceding  Interrogatories,  and 
that  he  agrees  with  the  judge  reporter,  in  thinking  that  insinua- 
tions, or  light  and  passing  promises  of  marriage,  are  not  sufficient 
grounds  of  a  declarator  of  marriage,  though  followed  with  copula, 
and  that  every  such  promise  to  be  effectual,  must  'be  serious, 
deliberate,  and  explicit.    . 

4.  To  the  fourth  of  the  said  further  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  JLiord  Kaimes  is  known  to 
have  entertained  many  peculiar  notions  on  matters  of  Scotch  law, 
and  that  his  work  mentioned  in  this  query  is  in.  a  great  measure 
»  collection  of  these  singular  opinions,  insomuch  that  at  one  tiind 
he  meant  to  publish  \t  with  this  title :  *'  What  is  Law,  and  ought 
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ff ^  to  be  Lftw,  and  what  ought  to  be  Law  and  U  not  Law.** 
That  his  opinion  on  the  article  in  quesdon,  has  not  ahalcen  the 
authority  of  the  decision,  in  the  case  6f  Bennyoook  and  GrintoOt 
which  was  intended  as  a  settlement  of  the  question  of  law,  and  is 
80  reported  in  the  collection  of  dectsions  published  bylmtliolntf 
of  the  iacuhy  of  adfocates,  and  was  not  influenced,  as  Lord  Sjumes 
supposesy  by  the  circumstance  of  non-publication  of  banns. 

In  the  dose  of  all,  the  Respondent  hopes  he  shall  be  pankmed 
for  observing,  that  although  he  has  answered  the  additional  and 
Anther  additional  Interrogatories  out  of  deference  for  Uie  ooimsel 
whose  names  appear  at  them,  yet  still  he  cannot  but  conader 
them  as  being  of  an  unusual,  and  an  exceptionable  tenor  and  style, 
and  such  as  are  fitter  for  the  detection  of  a  witness  wbo.  is  sea-' 
pected  of  perjury  on  a  matter  of  fact,  than  of  a  lawyer  called  la 
give  a  profesnonal  opinion ;  and  that  if  evidence  concerning  the 
kw  of  Scotland  is  to  be  taken  ator  this  foshion,  the  counsd  at 
the  Scotdi  bar  must  be  disposed  to  decline  giving  their  aastttawce 
on  any  such  occasion. 

DAVm  HUME, 

7tli  August  1809. 

nepeated  and  aclcnowledged  before  me, 
at  Edinburgh,  the  undersigned 
Wm.  Coultbr,  Lord  Ph>yost. 

In  the  Presence  of  Hakky  Datidsoit, 
Noti  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mn. 

Dalrympls. 


aonaT 
voptHoir 

CAT. 


7th  June  1809. 
ROBERT  HODSHON  GAT,  of  the  city  of  Edinbuigb,  Doe- 
tor  of  Lai^  aged  about  fifty<-one  years,  a.  Witness  produced  and 
sworn,  deposes  and  says,  that  he  has  practised  as  an  Advocate 
befoie  the  Supreme  Court  of  Sesrion  in  Scotland  since  1780,  and 
that  he  acted  as  one  of  the  Judges  in  the  Commissary  Court  of 
Edinburgh,  wfaicb  is  the  Consistorial  Court  of  Scotland,  firom  1788 
till  1801|*  siaee  which  last  period,  be  has  held  the  situation  mt 
Jndge  of  tlie  H^gh  Court  of  Admiralty  in  Scotland.    And  fitftber 
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The  same  Witness  examined  on  the  Interrogatories  given  on 
behalf  of  John  William  Henry  Dalrymple,  the  other  Party 
in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  suth,  that  he  is  not  acquainted  with  the  laws  and 
usages  of  Scotland  at  any  period  (since  the  Reformation  was  fully 
established  at  least)  in  which  writings  of  the  tenor  of  those^  an- 
nexed to  this  Libel,  together  with  a  consequent  and  subsequent 
copula,  would  not  have  been  held  to  constitute  marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  the  law  of  Scotland  on  this  subject  may 
be  collected  and  ascertained  from  the  reported  and  recorded  de- 
dsions  of  the  courts  of  Jusdce,  and  from  the  writings  of  authors  of 
acknowledged  and  received  authority ;  and  the  Deponent  has 
formed  hia  opinion  from  these  sources,  and  from  the  received  law 
and  uniform  practice  of  the  Commissary  Court,  while  he  had  the 
honour  of  sitting  on  that  bench,  as  well  as  from  a  careful  perusal 

^  of  all  or  most  of  the  prior  records  of  that  court,  which  are  pre- 
served in  an  accessible  state,  together  with  an  unremitted  atten- 
tion to  the.  proceedings  and  decisions  of  the  Court  of  Session  when 
reviewing  consistorial  decisions  ever  since  he  left  the  Commissary 
Court. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent  an- 
swereth and  nixhp  that  he  knows  of  no  difference  between  the 
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%6  the  deventh  article  of  the  said  Libel  he  deposes  and  says,  that 

lie  has  attentiTefy  perused  and  considered  the  said  eleventh  article     

End  the  several  Exhibits  anneieed  to  the  Libel,  and  that  he  is  cat. 
clearly  and  decidedly  qf  opinion,  that  if  the  hand-^ting  of  these 
Bzhibits,  and  a  cohabitation  of  the  parties  in  consequence  thereof, 
were  acknowledged  or  proven,  they  together  with  such  cohabitfr* 
tion  (copula)  would  be  sufficient  by  the  law  of  Scotland  to  con- 
stitute marriage  between  the  parties.  That  during  the  twelve 
years  the  Deponent  held  the  situation  of  one  of  the  Judges  of  the 
Commissary  Court  of  Edinburgh,  as  above  dqxised  to,  no  deci- 
sion of  that  court  was  pronounced  contrary  to  this  opinion,  nor 
is  the  Deponent  acquainted  with  any  decision  of  the  Commissary 
•Court,  even  as  altered  or  corrected  by  the  Court  of  Session  or  thfe 
House  of  Lords,  (those  of  Taylor  contra  Kello,.  M ^Innes  contm 
More»  Dobson  contra  M^Laughlane,  and  Anderson  contra  Fuller- 
ton,  not  excepted)  which  appear  to  him,  when  thoroughly  con- 
ttdered,  to  be  adverse  to  the  principles  on  which  his  opinion  is 
lisunded. 
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ROBERT     legal  effects  of  a  ifnluriiagecoiifititQted  by  a  consent  de  pr^aetid 

HODSHON     cum  subsequente  copula^  and  araarnage  celebrated  in  facie  ecdetut, 

^^^*         unless  the  fine  or  other  punisltment  to  which  the  former,  as  a 

•  clandestine  marriage,  may  sul^ect  the  parties,  were  to  be  esteemed 

such  a  difference.    The  distinction  between  a  marriage'constitiited 

by  a  consent  de  praunii  cum  copula,  andby  a  promise  cum  copula^ 

does  not  appear  to  the  Deponent  to  be  received  or  adopted  in  our 

€0urt8  of  justice,  which,  to  the  best  of  the  Deponent^  Imowlec^e 

and  belief,  hdve  at  no  time  acknowledged  the  passages  in  the 

Elucidations  of  a  celebrated  author  on  this  subject,  as  bciag  of 

4iny  authority. 

4.  To  the  fourth  of  the  said  Interrogatories,  tins  Respondent 
answereth  and  saith,  that  in  his  apprehension,  a  mairiage  con- 
stituted by  mutual  consent  de-pr^uenti  with  a  subsequent  copals, 
.would  be  held  binding  upon  the  woman  as  well  as  upon  the  mso. 
Cases  of  this  kind  where  the  woman  is  Defendant  are  extreme^ 
lare.    That  of  Taylor  contra  Kello,  does  not  appear  to  be  advene 
to  the  Deponent's  opinion,  for  in  that  case  no  copula  was  prorca 
or  admitted,  and  circumstances  occurred  and  were  noticed  in  the 
Judgment  of  the  House  of  Lords,  1 6  Feb.  1 787,  and  were  held  to 
negative  any  marriage  whatever,  regular  or  irregular,  between  the 
parUes.    Marriage  to  be  binding  on  both  parties  must  be  consti- 
tuted by  mutual  consent,  and  it  is  only  on  the  consent  of  the  wo- 
man taken  in  conjunction  with  that  of  the  man,  that  any  action 
of  adherence  against  her  can  be  founded. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  knows  of  no  alteration  in  the  situa- 
tion of  the  man  that  could  take  away  a  woman's  right  to  hsve  s 
prior  marriage  declared ;  a  subsequent  marriage  in  fade  eeckntt 
between  the  woman  and  another  man,  might  alfect  her  r^ht  of 
action  toliave  the  first  marriage  declared,  because  such  actioD 
could  not  be  maintained  without  professing  herself  guilty  of 
bigamy,  which  perhaps  a  court  of  justice  would  not  permit  her  to 
do,  Bnd  cui  bono  maintain  an  action,  wfiich  would  be  altogether 
nugatory ;  the  second  marriage  affording  to  the  first  ^sband,  an 
unexceptionable  ground  for  divorce. 

6.  To  the  sixth  of  the  said  Interrogatories  this  RespoodaBt 
answereth  and  saith,  that  lie  conceives  that  where  a  marriage  is 
consiittited  in  Scotland  by  a  consent  de  prduenti  cum  subtefu^ 

^  copula,  that  any  subsequent  marriage  in  England,  or  elsewheit, 

-would  be  null  and  void,  even  although  the  Scots  marriage  had  not 
been  previou&ly  made  the  foundation  of  any  proceedings  in  the 
courts  of  Scotland ;  and  that  he  is  not  aware  of  any  distinction  in 
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diis  respect  between  a  marriage  constituted  by  consent  deprttsenti 
CUM  copula^  and  a  marriage  constituted  by  promise  cum  copu^ ; 
nor  does  he  think  the  circumstances  alluded  to  in  the  conclusion 
of  the  Tnterrogatory,  of  a  man  s  ceasing  to  be  a  domiciled  Scots-  " 
man,  could  liberate  him  fr6m  legal  obligations  validly  contracted, 
prior  to  the  alteration  of  his  residence. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  would  lield.  a  mere  dec)aml£on-  in 
writing  to  be  only  equivalent  to  the  clause  in  ipost  ante-nuptial 
contracts  of  marriage,  whereby  the  parties  declare  h\  words  de 
prasenti,  that  they  accept  of  one  another  as  husband  and  wife, 
and  consequently  as,  per  se,  ocly-  constituting  an  >  obligation  to 
inarry.  But  that  if  such  written  declaration  were  foUewed  by 
habit  and  repute,  (publicly  residing  together,  owning  and  acknow^ 
ledging  each  other  as  husband  and  wife,  and  being  so  held  and 
reputed)  by  subsequent  oopula  or  by  actual  regular  cekbration,- 
that  it  would  in  conjunction  with  any  one  of  those  circumstaDce» 
occurring  in  Scothmidy  constitute  a  lawful  and  irrevocable' mar-i 
riage  according  to  the  law  of  Scotland. 

8.  To  the  eighth  of  the  said  Jnterrogatories  this  Respondent 
answereth  and  saith,  that  it  is  already  answered  in  so  far  as  re- 
lates to  a  subsequent  oopula,  where  the  copula  has  been  an- 
tecedent to  the  declaration.;  and  where  no  such  copula  follows  its 
date,  some  doubt  may  be  entertained,  as  questions  might  be  let 
in  aa  to  the  views  or  motives  of  granting  and  accepting  of  such 
declaration,  as  in  More  contra  M'Innes,  decided  ultimately  iii 
the  House  of  Lords,  by  reversing,  the  decrees  of  the  Cbiwts  below^ 
on  25  June  1 782. 

9.  To  the  ninth  of  the.  said  Interrogatories  this.  Respondent 
answereth  and  saith,  that  the  circumstances  here  set. forth,  if 
attended  by  copula,  would  undoubtedly  Constitute  marriage ;  if 
not  attended  by  copula,  would  in  the  Respondent's  ^prehensioi^ 
only  constitute  an  obligation  to  marry,  though  he  is  well  aware 
that  some  difference  of  opinion-  prevails  among  lawyers  on  this 
last-mentioned  point,  on  the  application  of  the  rule  conieiuntf  non 
eoncubittufacU  matrimonium,  ^ 

10.  To  the  tenth  of  the  said  Interrogatories  this.  Respondent 
answereth  and  saith,  that  mistakes  or  doubts  or  apprehensions 
with  respect  to  the  legal  effects  of  what  has  passed  between  the 
parties  cannot  affect  the  rights  or  obligations  of  dther,  which  may 
be  declared  or  enforced  at  any  period,  notwithstanding  any  in- 
tervening doubts  or  apprehensions  on  the  part  of  either  or  of 
both.  R.  UODSHON  CAY. 
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He  same  Witness  examined  on  the  additional  and  further 
additional  iDtem^tories  given  on  behalf  of  John  WD- 
Itam  Henry  Dalrymple*  Esq.  the  other  Futy  in  thia 
Cause. 

-  I.  To  the  first  of  the  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saitb»  that  be  baa  not  been  in  the  babit 
of  oonaidering  the  opimons  of  Sir  Thomas  Craig  as  of  sapov 
*T*»^«*i»»  authority  in  consistorial  questions.  For  some  time  pre> 
nous  to  the  assembling  of  the  Council  of  Trent,  the  inor&iale 
ambitioii  of  the  Romish  church  had  induced  the  Consistorial 
Courts^  thenuiuyerBaliy  held  by  churchmen,  to  confound  the  ctril 
eftscts  of  a  mere  consensual  contract,  with  the  mysterioua  ecdesi- 
aatical  efiects  of  the  supposed  sacrament :  these  usurpations  ^rere 
confirmed  by  that  council,  and  the  consistorial  kw,  as  admini> 
stertsd  by  the  church  courts,  from  that  time  titt  the  Reformation^ 
conceived  themselves  bound  to  deny  all  efiect  whatever  to  such 
marriages  as  had  not  been  duly  celebrated  as  a  sacrament.  That 
Sir  Thos.  Craig  wrote  his  treatise  de  feudis  veiy  recently  after  the 
Reformation,  at  a  time  therefore  when  the  rules  and  decisiona  oi^ 
which  his  opinion  must  have  been  founded,  could  only  Mate  u> 
the  Jus  iune  prope  kodiemum  of  the  Romish  cihureh  eouita«>  That 
the  Respondent  cannot  possibly  say  how  fu  his  (Sir  Thomaa 
Craig's)  opinions  were  or  were  not  agreeable  to  what  mig^  be 
conceived  to  be  the  consistorial  law  of  Scotland  at  that  time» 
though,  for  the  reason  already  given,  he  thinks  it  doubtfol  whe- 
ther  Scotland  could  at  that  time  be  said,  with  any  propriety,  to 
possess  any  settled  consistorial  law.  That  the  courts  and  the 
lawyers  of  the  reformed  church  have  in  Scotland  concurred  in  re- 
jecting the  more  modem  ecclesiasticai  law  of  Rome,  thoi^  they 
Mill  reverence  and  respect  the  decretals,  which  were  issued  befove 
the  ecclesiastical  doctrines  of  that  churdi  were  infeeted  with  the 
eomq>tions  afterwards  sanctioned  by  the  Council  of  Trent.  These 
more  ancient  decretals  are  therefore  quoted  and  acknowledged  as 
authorities  in  the  Consistorial  Courts  of  this  part  of  the  united 
kingdoms.  That  as  to  the  passages  referred  to  in  this  query,  m 
so  &r  as  they  rekte  to  Intimacy  and  legitimation^  the  Respond- 
ent meana  to  give  no  opinion,  as  they  have  no  reladon  to  the  arti- 
de  of  the  libel  on  which  he  was  eiamined,  nor  to  the  answers 
which  he  gave  to  the  examination  in  chief;  and  with  respect  to 
the  first  sentence  in  §  21,  it  appears  to  the  Respondent  not  very 
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Qonaitteiit  with  the  more  ancient  canon  law  itself,  which  continues  xoBitT 
tq  be  regarded  as  making  a  part  of  the  law  of  Scotland^  in  which  HODsaoK 
we  find  the  following  direct  and  unequivocal  aaliiority :  Lib.  4. 
tit.  1.  Decret.  GregoriilX.  De  SponsaUlmi  ei  Afmkimomoy  **lsj  qui 
Jdm  dedU  muUeri  atiper  mtUrimomo  conirakendOf  carnaU  copula 
^uUecuiOf  H  in/ade  eedetia  dutcat  dkam  et  cognowti,  ad  primam 
rtdire  tenetur;  qma  licet  prasumptum  primum  mairimonium  vide^ 
utur^  contra  proiumptionemt  tatmtn  hujui  modi  nan  est  prohatio  ad- 
wittenda,'^  **  Ex  quo  sequttur^  quodnec  verum^  nee aliqaodrcetueiiir 
matrinumiumf  quod  defactOf  est  poit^modum  eukseeutum"  That  it 
may  further  be  observed,  that  even  in  the  time  of  SirThos.  Cra%, 
it  began  to  be  held,  that  actual  celebration  was  not  held  to  be  ab- 
solutely and  essendaUy  necessary,  as  appears  from  the  case  of 
Younger  cited  by  him  in  §  19 ;  that  the  changes,  if  any,  which 
ha^e  taken  place  in  the  law  of  Scotland  since  Sir  Thomas  Craig's 
time,  have,  the  ResfAndent  conceives,  arisen  partly  from  a  firmer 
rejection  of  the  rules  of  the  Romish  church,  and  the  decisions  of 
the  Romish  church  courts  during  the  times  immediately  anterior 
to  the  Reformation ;  partly  firom  a  stricter  attention  to  the  more 
ancient  regulations  of  the  Romish  church  while  it  was  yet  un- 
tainted by  the  an<Hnalies  which  an  inordinate  ambition  afterwards 
introduced,  and  partly  firora  the  natural  consequences  of  the  Re- 
formation itself,  and  the  more  enlarged  notions  of  jurisprudence 
to  which  that  Reformation  give  birth.  That  these  perhaps,  wil^ 
other  causes  to. the  Respondent  unknown,  gave  rise  to  a  series  of 
decisions;  which  have  fixed  the  kw  on  the  footing  on  which  it  now 
stands. 

2.  To  the  se^oiid  of  the  said  additional  Interrogatories  this  Re- 
spondent an^wereth  and  saith,  that  he  has  always  considered  the 
passages  in  Stair  s  Institutions  referred  to,  as  much  more  conson- 
ant to  the  genius  of  the  Protestant  CoQsistorial  law  of  Scotland, 
than  those  referred  to  in  the  precedhig  Interrogatory ;  that  on 
some  particular  points  he  is  not  very  full  .nor  very  explicit,  but  so 
'fiu*  as  he  goes,  the  Respondent  thinks  hb  opinion  consistent  with 
the  law  of  Scotland  as  it  stands  now.  By  that  time  it  had  been 
decided  that  acknowledgments  of  marriage  cum  copuld  constitnted 
actual  marriage,  not  a  mere  obligation  to  marry,  as  is  at  least 
strongly  inferr^  from  the  passage  quoted  from  Nicholson  de  Nup^ 
<iif  in  the  section  first  referred  to  in  this  Interrogatory.  That  the 
passages  referred  to  in  Book  m.  lit.  3,  in  so  far  as  they  relate  to 
Intimacy,  the  Respondient  does  not  mean  to  speak  to,  but  on  that 
piassage  in  whidi  he  asys,  that  "  after  contract,"  (by  which  the 
Respondttit  uodmHads^  an  expnu  oonsent  d$  pr4t$enl£^  "  or 

f  4  **  promise 
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■OBEHT     .-"  promise  of  marriage,  or  tpontdUa^  if  copulation  follow,  there  is 

HODSHON      «  thence  presumed  a  matrimonial  consent  de  pr^uenHj  which 

^^^*  «  therefore  cannot  be  passed  from  by  either  or  both  parties,  as 

^  "  haying  the  essential  requisites*  of  marriage.**    The  Respondent 

maj  observe,  that  it  is  confirmed  and  corroborated  by  another  pas* 
sage  in  the  work  of  the  same  learned  and  noble  author.  Book  IV. 
tit.  45,  i  19,  where  he  says^  *'  Marriage  is  proved  by  thei^Mii- 
$aiia  preceding,  as  by  the  contract  of  marriage  whereby  the 
parties  oblige  themselves  to  solemnize  marriage  and  by  copoladon 
following,  or  even  by  antecedent  promise  of  marriage,  whatever 
be  the  way  that  it  is  ol^tained  or  granted,  if  copulation  follow 
without  violence;  although  the  promise  were  conditional,  and  1 

that  the  condition  is  no  otherways  purified  but  by  oopulalion."  (by 
**  purified*'  in  .the  Scots  law  idiom  is  meant  fulfilled.)  This  doe^ 
trine  liie  Respondent  considers  to  be  conformable  to  the  law  of 
Scotland,  as  the  same  has  been  since  determined  in  a  variety  ef 


3.  To  the  third  of  the  .said  additional  Interrogatories  this  Re^ 
spondent  answelreth  and  saith,  that  he  conceives  the  decision  in 
the  case  of  Pennycook  and  Grinton  against  Grinton  and  Graite^ 
to  have  been  pronounced  in  conformity  with  the  rule  of  the  an- 
cient canonical   law  already  quoted ;    with  the  passages  to  be 
found  in  Lord  Stair's  Institutes ;  with  the  dfeosion  in  the  House 
of  Lords  in  the  case  of  Jean  Campbell  and  her  daughter,  agunst 
Colin   Campbell  and  Magdalen  Cochrane,  pronounced  6th  of 
February  1748 ;  with  the  subsequent  decision,  23d  of  February 
1785,  Helen  Inglis  against  Alexander  Robertson;  and  with  the 
genei^  tenor  and  principles  of  the  consistorial  law  of  Scotland^r 
And  the  Respondent   having  mentioned  the  case  of  Campbell 
against  Cochrane,  will  ]bake  the  liberty  of  adding  a  few  of  the  or* 
cumstances  of  that  case,  as  collected  from  the  records  of  the  Com- 
missary Court.     Captain  John  Campbell,  of  Carrick,  on  the  9di 
of  December  1 725,  was,  without  previous  proclamation  of  banns, 
married  ,to  Jean  Campbell,  by  a  clergyman,  and  a  certificate  of 
that  marriage  was  granted,  signed  by  the  clergyman  and  by  two 
witnesses  ;  and  as  this  marriage  was  private,  and  in  so  far  irregu- 
lar, John  Campbell  the  husband,  and  afterwards  Jean  Campbell 
the  wife,  appeared  before  the  proper  Ecclesiastical  Court,  to  an- 
swer for^the  irregularity,  when  they  were  severally  rebuked  for 
the  said  irregularity,  and  did  severally  enact  themselves  to  adhere 
in  all  times  coming,  and  to  be  faithful  and  kind  one  to  another ; 
by  all  which  the  labti  of  the  irregularity  was  done  avray.    After 
this  they  publicly  resided  together  as  husband  and  wife  for  twenty 
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ytiATSf  and  were  held  and  repated  as  such,  and  the  other  pursuer      kobert 
Jean  Campbell  the  younger>  was  the  issue  of  that  nyarriage,  and      hodsboh 
was  held  and  reputed  as  the  lawful  issue  thereof.    After  the  death 
of  John  Campbell  the  husband,  Magdalen  Cochrane  obtained  let- 
ters of  administration  in  £ngland,  as  his  widow,  with  a  view  of 
obtaining  the  pension  due  as  to  an  officer  s  widow.    7ean  Camp- 
bell and  her  daughter  raised  an  action  before  the  commissaries  of 
Edinburgh  to  have  it  found  and  declared  that  she  was  the  lawful 
widow,  and  the  other  the  lawful  child  of  John  Campbell.    In  that 
action  no  appearance  was  made  for  Magdalen  Cochrane,  a  proof 
was  allowed,  and  it  came  out  in  evidence,  not  only  that  no  claim 
was  ever  openly  urged  by  Cochrane,  during  the  lifetime  of  John 
Campbell,  but  that,  on  more  than  one  occasion,  she,  Magdalen 
Cochrane,  had  been  in  company  with  Jean  Campbell  and  others, 
and  heard  and  seen  her,  Jean  Campbell,  treated  and  addressed  as 
the  wife  of  John  Campbell,  while  she  suffered  herself  to  be  treated 
and  adaressed  as  the  widow  of  one  Kennedy,  a  former  husband. 
After  this  proof  was  had,  Magdalen  Cochrane  brought  a  cross 
action  of  declarator,  in  which  she  founded  upon  an  alleged  holo- 
graph acknowledgment  by  John  Campbell,  dated  3d  July  1724, 
bearing  that  be  was  solemnly  and  lawfully  married  to  Magdalen 
Cochrane,  but  without  mentioning  the  date  of  such  marriage,  and 
this  pretended  marriage  having  been  as  alleged  prior  to  that  of 
Jean  Campbell,  concluding  inter  alia  to  have  it  found  and  decl(u«ed 
that  Captain  John  Campbell  and  Mrs.  Jean  Campbell  were  never 
lawfully  married  tc^elher,  and  that  it  is  fstlse,  groundless,  and  in- 
jurious to  her  to  allege  any  such  thing,  &c.    Both  parties  were  - 
assisted  by  most  able  and  industrious  counsel.    It  was  pleaded 
ibr  Mrs.  Campbell,  that  a  formal  marriage,  followed  by  open  and 
public  co.habitation,  hi^bit,  and  repute,  was  not,  after  subsisting 
for  twenty  years,  to  be  set  aside,  and  the  children  bastardized,  by 
an  alleged  secret  and  latent  marriage,  though  said  to  have  been 
prior  in  date ;  and  that  therefore  no  proof  should  be  allowed  of 
such  alleged  prior  clandestine  marriage,  especially  after  the  death 
cf  the  alleged  husband,  who  alone  oould  be  able  effectually  to  tra- 
verse such  proof :  and  further,  that  Magdalen  Cochrane,  by  allow-    . 
ing  the  marriage  to  subsist  openly  for  twenty  years,  nay,  by  suf- 
fering Jean  Campbell,  without  contradiction,  to  be  treated  as  the 
lawful  wife  in  her  own  presence^  was  now  barred  personaU  except 
tione  from  leading  any  proof  to  the  contrary ;  these  pleas  were 
undoubtejly  invincible  on  the  supposition  that  what  was  alleged 
to  have  passed  between  John  Campbell  and  Magdalen  Cochrane 
(there  being  no  issue  from  their  idleged  connection,)  only  infers 

an 
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aoBBKT       an  obligation  to  bmutj^  without  actually  oons^totbg  nuuniagt  W 

■0D8B0II      tween  the  p«rtie«.    One  of  the  pleas  was  urged  in  the  fbllowi^ 

CAT.         words  :  -— Commiuary  Record,  page  107»  **  A  promise  of  mar- 

-^"^"•^^"^^   flgg^  £111,1  copuldf  has  this  effect,  to  oblige  the  refractory  party  by 

a  process  at  law  to  fulfil,  but  i^  before  sentence  is  pionouneedr 
the  refractory,  party  be  publicly  manried  to  another,  the  manis|a 
is  good  and  cannot  be  avoided  by  the  allegances  of  the  anteee* 
dent  promise  and  copula  with  another."  But  this,  and  all  other 
pleas  in  bar  urged  to  eidude  Magdalen  Cochrane  frtMu  leading  a 
proof  to  the  effect,  if  she  succeeded  in  that  proo(  of  depriving  Jeas 
Campbell  of  the  tUUu$  she  had  openly  acquired  and  pubfidy 
enjoyed  during  twenty  years,  was  repelled  by  the  Commiasariei, 
who  by  their  interlocutor,  23rd  June  1747,  "Before  answer 
allowed  the  ^d  Mrs.  Mi^gdalen  Cochrane  a  proof  of  her  libel, 
and  of  all  fi^ts  and  circumstances  tending  to  infer  the  maniage 
libelled.**  Of  this  interiocutor,  Jean  Campbell  complained  to 
the  Court  bf  Session.  Her  bill  of  advocation  was  refriaed  by  the 
Lord  Amiston,  7th  July  1747;  she  then  presented  a  petitioB 
against  that  interlocutor  of  Lord  Anuston,  praying  the  court  **  In 
consideration  of  the  peculiar  circumstances  of  this  caae^  to  find 
that  Mrs.  Biagdalen  Cochrane  is  barred  ^fMMurii  exceptiome  fimn 
insistingmthisdeclarator  of  her  pretended  mairiage."  TheCoun 
of  Session  were  of  a  diflferent  opinion  from  the  Commiaaariea,  for 
they,  by  their  interlocutor,  29th  July  1 747,  **  Remitted  the  canse 
to  the  Commissaries  with  this  instruction,  to  find  that  Mtl 
Kennedy  was  barred  ptrmmaU  exetpHime  firom  being  admitted  te 
proof  that  she  was  married  to  Mr.  Campbell  of  Carridc,  befinre  h# 
was  married  to  Mrs.  Jean  CampbeU,"  and  this  remit  was  sf^plied 
by  the  Commissaries.  Mrs.  Kennedy  entered  her  i^ipeal  to  die 
House  ef  Lords,  complaining  of  this  interlocalor,  and  the 
Appellant's  counsel  baring  been  heard  on  the  6th  of  February 
1748,  their  Lordships  (the  counsel  for  the  Respondent  being 
likewise  heard  and  consenting  thereto,)  reversed  the  interloeutor 
of  the  Court  of  Session,  and  returned  to  that  of  dieComnuaaariea, 
allowing  a  proof,  thereby  virtually  finding  that  no  degree  of 
conceahnent  of  a  marriage  by  both  parties,  and  no  silence,  or  even 
acquieacenee  of  the  woman  in  a  posterior  public  and  open  mar- 
riage of  the  man  with  another  woman,  could  bar  her  at  any 
after  period,  even  after  the  death  of  the  alleged  husband,  firom 
^iserring  her  own  individual  rights  as  widow  (there  being  no 
issue  of  her  own  connection),  even  to  the  eflfect  of  annulling  a 
posterior  public  marriage,  and  depriving  the  widow  of  suck 
public  m«frfage  of  her  stately  and  phM^  ID  seeiely  as  fodi.    Itia 
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yeiy  true  that  S(n.  Cochrane  (or  Kennedy)  tfied  to  prove  apj  iobb&t 
marriage  between  her  and  Captain  Campbell^  and  therefore  Mra,  iippsBON 
Jean  Campbell  was  assoilzied  from  Magdalen  Cochrane*s  de- 
clarator, and  finally  prevailed  in  her  own.  But  this  went  on  the 
point  of  fact  alone,  and  no  way  touches  the  point  of  law.  Upon 
the  whole,  the  Respondent  is  of  ojHnion  that  the  case  of  Penny- 
cook  and  Griuton  against  Grinton  and  Graite,  though  certainly  a 
Tery  strottg  case  indeed,  was  well  decided,  and  according  to  the 
principles  of  Scots  law,  by  which  a  promise  and  copula,  takdmuUo 
ma^  a  consent  de  pra$enHj  with  subsequent  consummation,  con- 
BUtutes  marriage  itself,  not  a  mere  obligation  to  marry;  and 
consequently  it  follows,  that  a  woman  having  by  these  or  any^ 
Other  means  acquired  the  right  and  iiaiu$  of  a  wife,  cannot  be 
deprived  of  them  by  any  subsequent  marriage  lietween  her  hus- 
band and  any  other  woman. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  cases  of  this  kind  are 
fortunately  extremely  rare,  and  that  he  does  not  recollect  any 
subsequent  case  precisely  similar  in  all  its  circumstances  to  that 
alluded  to ;  that  ii^  the  case  of  Helen  Inglis  against  Aletandetr 
Robertson,  the  Commissaries,  23rd  February  1785,  found,  that 
acknowledgements,  as  of  a  past  marriage  in  letters,  were  sufficient 
to  found  a  declarator  of  marriage  against  the  Defendant,  although 
he  had  been  subsequently  married  to  another  woman  by  whom  he 
had  issue,  and  this,  although  there  was  no  issue  of  the  al)eged 
connection  between  the  pursuer  and  defender;  and  found  the 
pursuer  and  defender  married  persons  accordingly.  And  thif 
judgment  was  affirmed  by  the  Court  of  Sessipp,  3rd  of  March 

1 786 ;  the  circumstance  of  there  having  been  issue  of  the  second 
marriage  is  not  mentioned  in  the  report,  but  lyas  asserted  on 
the  one  part  and  not  denied  on  the  other  in  the  printed  aigu- 
ments,  on  which  the  case  was  determined  in  the  Court  of  Session. 
That  this  case  was  not  altogether  so  strong  as  that  of  Pennycook 
against  Grinton,  but  the  Respondent  considers  the  principle 
which  regulated  that  decision,  viz.  that  even  promise  cum  copula 
wo  eflfectually  constitutes  marriage  in  Scothmd,  that  its  effe^ 
cannot  be  obviated  by  any  conduct,  consent,  disclamation,  o^ 
discharge  bj  the  woman,  nor  by  any  subsequent  marriage  by  the 
man,  to  be  so  firmly  rooted  in  the  law  of  Scotland,  that  nothing 
short  of  an  act  of  the  legislature  can  possibly  overset  it. 

5,  6,  7,  8,  9.    To  the  fifth,  sixth,  seventh,  eighth  and  ninth  of 
the  said  additional  Interrogatories  this  Respondent  answereth 

.iM  9Uth,  that  the  law  of  Scotland  is  fortunately  like  that  of 
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all  Other  countries,  capable  of  gradual  expansion  and  impn>Fe^ 
ment,  and  that  hearings  in  presence,  that  is,  solemn  argument!, 
are  sometimes  ordered  with  a  view  of  applying  the  priniuples  at 
the  law  to  particular  and  unusual  cashes,  and  even  sometimes  to 
review,  and  if  necessary,  to  correct  the  application  of  immutab^ 
principles  to  cases  and  situations  similar  to  those  which  had  been 
formerly  dedded.    But  the  Respondent  does  not  conceive  that 
^e  Court  of  Session  would  order  a  hearing  in  presence,  or  be- 
tray any  other  symptom  of  hesitation,  on  a  case  of  a  consent  to 
marry  per  verba  de  praseniU  proVtai  by  written  evidence,  the 
authenticity  of  which  should  be  acknowledged  or  proven,  attend- 
ed by  a  subsequent  and  consequent  consummation  also  acknow- 
ledged or  proven.    That  it  is  not  for  him  to  say  what  the  Court 
of  Sesuon  would  do  in  a  case  precisely  similar  to  that  of  Penny- 
cook  and  Grinton,  but  were  a  case  similar  to  that  in  all  its  dr- 
cumstances  again  to  occur,  it  would  not  at  all  surprise  him  were 
they  to  order  it  to  be  solemnly  argued  at  their  bar,  though  he  is  of 
opinion  that  the  ultimate  decision  would  be  similar  to  that  for- 
merly pronounced. 

1 1 .  To  the  tenth  of  the  said  additional  Interrogatories  tbk 
Kespondent  answereth  and  saith,  that  he  is  of  opinion  that  the 
prior  latency  of  the  writings  would  not  be  held  to  derogate  from 
their  efiect,  when  afterwards  made  the  foundation  of  legal 
proceedings. 

10.  To  the  eleventh  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  he  does  not  consider  this 
Interrogatory  as  at  all  applicable  to  the  case  stated  in  the  Libd, 
which  appears  to  him  to  rest  not  on  the  ground  of  promise  defuturo 
cum  copula  subaequente,  but  on  that  of  marrii^  constituted  by  con- 
sent de  prmienHf  with  subsequent  and  consequent  consummadoo ; 
though  upon  the  grounds  repeatedly  stated,  he  is  of  opinion  that 
a  subsequent  marriage,  however  formal,  would  not  obstruct  a 
declarator  of  marriage  founded  on  a  promise  with  subsequent  and 
consequent  copula,  also  prior  to  such  formal  marriage  with  ano- 
ther woman. 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  this 
'  Respondent  answereth  and  saith,  that  this  Intent^tory  does  not 

appear  to  bear  any  direct  relation  to  any  passage  in  the  article  of 
the  Libel  upon  which  the  Respondent  was  examined  in  chief,  but 
he  does  pot  hesitate  to  say,  that  the  effect  of  any  subsequent 
marriage  between  the  Defendant  and  any  other  woman,  would  be 
weakened  rather  than  strengthened,  if  that  circumstance  took 
pUice  not  in  Scotland  wher^  the  Plaintiff  lived,  aad  where  she 
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>niight  liave  interfered  to  prevent  it,  but  in  a  foreign  country  ai)jd       «obbrt 
•at  a  distance  from  her  residence*  hodshon 

13.  To  the  thirteenth  of  the  said  additional  Interrogatories  this  ' 
Respondent  answereth  and  saith,  that  the  laws  and  usages  of  " 
Scotland  would  in  his  opinion  be  held  as  applicable  to  any  mar^ 
riage  contracted  in  Scotland  by  any  foreigner,  whether  a  military 
officer  or  not,  who  had,  previous  to  entering  into  such  contract, 
resided  above  40  days  in  Scotland.  The  law  and  practice  of 
Scotland  as  to  the  forum  dormctiti,  seem  not  so  strictly  to  require 
the  full  residence  of  forty  days  in  the  case  of  a  military  roan,  as  in 
jthat  of  a  foveigner  residing  in  Scotland  in  a  mere  civil  capacity. 
Lees  against  Parian,  12th  November  1709,  Fountainhall,  and 
Dictionary  of  Decisions,  vol.  i.  page  326. 

14, 15, 16,  and  17.  To  the  fourteenth,  fifteenth,  sixteenth,  and 
seventeenth  of  the  said  additional  Interrogatories  this  Rei^n- 
dent  answereth  and  saith,  that  as  they  relate  to  h^)othetical 
.cases,  which  in  so  far  as  he  knows  have  not  been  agitated,  and 
.which  perhaps  never  may  occur,  and  as  the  dedsioni  in  such  cases, 
were  they  ever  to  happen,  might  be  materially  affected  by  the 
special  circumstances  of  each,  he  declines  to  give  a  decided  opi* 
nion  on  such  general  statements  as  those^contained  in  the  afore* 
said  InteiTogatories. 

16^  To  the  eighteenth  of  the  said  additional  Interrogatories 
.this  Respondent  answeretfi  and  saith,  that  by  the  law. of  Scotland 
he  understands  that  even  a  promise  de  futuro  cam  subsequente 
jcapuUU  {muUo  magii  a  consent  de  pntsenti  cum  amiummatione) 
constitutes  actual  marriage,  in  terms  of  the  thirtieth  chapter  of 
the  first  title  of  the  fourth  book  of  the  Decretab  of  Gregory  the 
Ninth,  .which,  as  it  was  compiled  prior  to  the  corruptions  sanction- 
ed by  the  Council  of  Trent,  is  received  by  our  Courts  as  an 
Authority  in  matters  of  this  kind,  and  in  terms  of  repeated  decision 
of  the  Scots  courts,  so  as  no^  to  be  derogated  from  by  any  act  of 
^ther  party,  or  by  the  subsequent  regular  or  irregular  marriage  of 
.either. 

19,  20.  To  the  nineteenth  and  twentieth  of  the  said  additional 
interrogatories  this  Respondent  answereth  and  suth,  that  accord- 
ing to  the  law  of  Scotland,  he  knows  of  no  obligation  to  marry, 
JoUowed  by  a  copula,  in  consequence  thereof  which  oai^  ac- 
,cording  to  the  kw  of  Scotland  be  retracted  by  either  party  or 
bj  both. 

21.  22.  To  the  twenty-first  and  twenty*second  of  the  said  ad- 
ditional Interrogatories  tins  Respondent  answereih  and  suth, 
j^hat  the  constitudon  of  marriage  by  promise  apd;  copula  whic^ 

does 
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s9B£ftir      does  not  appear  to  him  to  be  the  case  before  him)  retts  on  the 
H0D8H0K    gromid  of  the  paisage  already  quoted  from  the  Decretila^  as  wel] 
^^^*        M  repeated 'decisions  of  the  courts  in  SeotJand,  the  result  of 
"  which  is,  that  die  presumpdon  of  present  matrimonial  oonsent 

at  the  moment  of  a  copula  peimitted  and  enjoyed  in  consequence 
of  a  prior  consent,  admits  not  of  being  redargued  by  any  proof, 
acknowledgment,  discharge^  dissent^  or  subsequent  event  what- 
ever ;  but  does  ipiefaeto  constitute  marriage  between  the  psrttes, 
incapable  of  dissolution  by  any  means  short  of  those  which 
would  hsfe  dissolved  a  marriage  i^ularly  and  publicly  solem- 
niaed  in  fade  eeclesidf ;  that  such  events  do  not  constitute  a  mere 
obligation  to  marry  in  fiiTour  of  the  woman,  the  validity  of  wluch 
Is  to  depend  on  the  foture  actual  celebration,  appears  to  hare 
been  very  early  determined,  (fo  in  the  case  of  Younger^  meu^ 
tHmed  by  Sir  Thomas  Craig  in  the  nineteentti  section,  referred  to 
in  the  Respondent's  answer  to  the  first  of  said  additional  lnterto> 
galories ;  likewise  by  the  Mlowing  subsequent  decisions,  sustain- 
ing declarators  on  such  grounds  after  actual  celebration  had  be> 
come  impossible,  in  conseqoence  of  the  death  of  the  husband;  ia 
the  case  of  Barcky  against  Napier,  cited  by  Lord  Stair,B.  I.  Tit  4 . 
f  6.;  vide  also  Hope  voce  Husband  and  wife,  and Kene  M.S.  64; 
23d  February  1 7 14>  Anderson  against  Wisheart,  vide  Forbes, 
M.  Sw ;  June  1710,  Murmy  against  Smith,  vide  Dictionary,  vol.  ^ 
IMge  530,  where  it  will  be  found  that  action  was  sustsined  after 
the  death  of  ^e  husband,  though  the  particular  mode  of  proof 
ofibred  was  njected;  2Sth  July  1747,  Campbell  against  Coch- 
rane, alias  Kennedy,  where  action  was  sustained  by  the  Commis- 
saries, and  thdr  judgment  affirmed  by  the  House  of  Lords, 
Fakwner  and  Records  and  Appeal  cases ;  18th  November  1766, 
Agnes  Johnston  against   Smidis;    13th  November   1795,  An- 
derson   against  Fullerton ;   28th    November    1801,  M'Gregor 
and  Campbell  against  Campbell,  in  which  last  mentioned  cases 
action  was  sustained,  but  the  proof  of  marriage  afterwards  ftiled ; 
20th  January  1802,  Crawford's  Trustees   against  Hart,  where 
the  widow  was  successftil ;  4th  March  1807,  Elizsbeth  Waiker 
against  M'Adam's  Trustees,  where  also  the   widow  was  sno 
cessful.  That  correct  legal  ideas  upon  this  subject  may  be  formed 
from  the  usual  style  of  decrees  of  adherence  on  the  ground  of 
promise  and  copula,  which  does  not  ordain    the  defender  to 
celebrate  marriage,    but    finds   facts,  &c.  proven   relevant  to 
infer  marriage  as  having  already  takqp  place,  and  finds  and  de- 
clares the  pursuer  and  defender  married  persons,  and  the  Ds- 
fender  lawfol  wife  (or  husband)  to  the  pursuer,  and  ordains  the 
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iMbiider  to  adhere  to  the  pursuer  in  aU  time  to  come.    That  the      kobirt 
right  of  action  is  not  cut  off  or  barred  by  a  subsequent  marriage     hodshxn 
«f  the  defender  vrith  another,  appears  from  the  decisions  in  the 
eases'  of  Pfennycook  and  Grinton  against  Grinton  and  Gndte*  ^ 
where  there  was  issue  of  both  connections ;  and  in  those  of 
Campbell  against  Cochrane  or  Kennedy  already  cited,  and  Inglis 
against  Robertson,  23rd  February  1785,  in  both  of  which  action 
was  sustained,  though  there  was  no  issue  of  the  first  connection, 
and  though  the  object  of  both  was  to  set  aside  a  marriage  pub- 
licly avowed,  of   which    there  was  issue  reputed  lawful,  and 
which  such  action  in  the  last-mendoned  case  proved  ultimately 
successful :  that  such  Irregular  proceedings  do  not  confer  a  mere 
right  of  action  on  the  injured  woman,  which  she  might  renounce, 
abandon,  or  discharge,  appears  from  the  following  decisions : 
die  case  cited  by  Stair,  Book  I.  Tit.  4.  §  6,  from  Nichokon  de 
Nupdis:  the  case  of  Elizabeth  Castlelaw   against  Agnew   of 
Shenchan,  being  a  declarator  of  marriage  on  the  ground  of  pro- 
mise cfffit  copulOf  in  which  the  defender  produced  "  a  discharge 
^granted  by  the  pursuer  to   the  defender,  of  date  25th  No- 
vember 1715,  whereby  the  said  putsuer  granted  her  to  have 
^*  received  from  the  said  defender,  full  and  complete  payment  of 
^*all  fees  due  to  her  for  five  years  service,  preceding  Martinmas 
1715;  wherefore  she  discharged  the  said  defender  of  all  fees 
*'due  to  her  for  the  said  service,  and  of  all  pretensions  of  mar- 
riage that  she  could  claim  of  Ihe  said  defender ;"  the  Commis* 
saries,  the  15th  August  1717,  '*  found  the  promise  of  marriage, 
with  the  posterior  copula  or  eoncubitus  libelled,  relevant  to 
infer  the  conclusion  of  the  libel,  and  probable  by  the  de* 
**  fender's  oath  of  verity,  and  found  the  dischaige  not  sufficient  to 
*«  elide  the  same  T  vide  Commissary  Records,  page  380;  and 
although  the  case   was  afterwards  most  keenly  contested,  the 
Justice  of  this  interlocutor  was  not  afterwards  disputed  in  the 
Court  of  Session.    So  also  in  the  case  of  Jean  Campbell  agaiiiat 
Cochrane,  it  came  out  in  evidence,  that  Mrs.  Cochrane  or  Kennedy 
had  not  only  acquiesced  for  twenty  yean  in  the  deceased  Cap- 
tun  Campbell's  marriage  with  Jean  Campbell,  but  had  in  pub- 
lic companies,  during  their  cohabitation,  herself  addressed  her 
in  the  character  of  Captain  Campbell's  wife,  acquiescing  in  the 
dengnation  of  widow  Kennedy,  repeatedly  applied  to  herself  by 
llie  indiriduals  composing  the  same  company,  yet  this  was  found 
to  be  no  bar  to  her  action,  and  the  judgment  of  the  Commis- 
saries was  flflinned  by  the  House  of  Lords.    Lastiy,  m  the  case 
of  Femiycook  and  Grinton  contra  Grinton  and  draite,  Agnes 
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BOBBBT       Pennycook  at  first  brought  an  action  for  inlying  charges,  aiiid 
HODS  HON      t]ie  damages,  due  to  her  for  debauching  and  leaving  her,  je%  tikis 
was  not  found  sufficient  to  bar  her  from  prosecuting  and  suc- 
ceeding in  a  subsequent  declarator,  in  which  she  was  successlul 
in  establishing  her  own  marriage  and  setting  aside  the  subse- 
quently publicly  avowed  marriage  with  Graite,  of  which  too 
there  had  been  issue.    That  from  these  authorities  it  follows, 
that  the  presumption  of  a  present  matrimonial  consent  tempore 
coitiUt  when  a  previous  promise  had  been  given  and  accepted 
between  the  parties,  cannot  be  traversed  by  any  proof  however 
strong  and  direct ;  that  when  the  woman  submitted  to  the  man*8 
embraces,  she  did  so,  not  intuitu  matrimoniif  or  on  the  futh  and 
belief  that  ^she  thereby  became  his  wife.    That  hence  the  Re- 
spondent is  of  opinion,  that  if  the  case  stated  in  the  libel  now 
before  him,  rested  only  on  the  ground  of  a  promise  cum  copula^ 
instead  of  a  mutual  present  consent  with  consummation,  that 
it  would  constitute  actual  and  indissoluble  marriage  between 
the  parties.    That  as  to  the  passage  in  £rskine  alluded  to  in  the 
.  interrogatory,  the  Respondent  is  of  opinion  that  it  is  so  far  de- 
fective, that  it  does  not  state  the  presumption  spoken  of  to  be  a 
prcuutnptio  juris  et  de  jure,  not  to  be  controverted  by  any  evi- 
dence whatever. 

23.  To  the  twenty-third  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  the  case  here  put 
has,  so  fitf  as  he  knows,  never  been  aigued  or  determined  in  the 
courts  in  Scotland,  and  does  not  appear  to  the  Respondent 
to  have  reference  to  the  case  originally  put  and  spoken  to  by 
him. 

24.  To  the  twenty-fourth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  as  his  opinion  does 
not,  as  has  been  seen,  rest  on  the  authority  qf  Lord  Stair  alone; 
he 'deems  it  unnecessary  to  make  any  answer  to  this  question, 
further  than  such  as  have  been  already  given. 

25.  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said  ad- 
ditional Interrogatories  this  Respondent  answereth  and  sai^ 
that  they  have  been  already  answered  in  substance,  he  baring 
stated  an  opinion,  in  which  however  he  is  aware  that  many  lawyen 
may  differ,  from  which  it  may  be  inferred  that  neither  a  regular 
contract  of  marriage  in  the  usual  style,  nor  the  writings  in  process, 
would  in  his  opinion  be  sufficient  to  constitute  an  irrevocable 
marriage,  unless  either  actual  celebration,  habit  and  repute,  or 
.ounal  copulation,  had  followed. 

27.  To  the  twenty-yieveot^  of  the  said  additional  Interrogatcnies 
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this  Respondent  answereth  and  nith,  that  those  exhibits  am  of      hobbbt 
such  a  nature,  as  if  attended  with  either  of  the  three  circumstances     h  ods  b  on 
mentioned  in  his  answer  to  the  two  immediately  preceding  Inter- 
rogatories»  would  bar  either  party  from  retracing.  " 

28.  To  the  twenty-eighth  of  said  additi<mal  Interrogatories  this 
Respondent  answerelh  and  suth,  that  tlie  Plaintiff  by  the  exhibit 
No.  2,  provided  the  handwriting  thereof  were  acknowledged  and 
proven,  and  a  subsequent  and  consequent  copula  were  also  ac- 
knowledged and  proven,  would,  by  the  kw  of  Scotland,  have 
been  found  to  have  oontracted  the  indissoluble  bonds  of  matri- 
mony with  the  defendant.  That,  had  the  plaintiff  destroyed 
these  writings,  the  defendant  might  have  founded  his  action 
against  the  plaintiff  on  the  counterpart  of  the  correspondence  ifi 
his  own  hands;  and  if  even  these  had  fiedled,  might  have  in- 
structed the  consent  by  the  plaintiff's  oath,  and  the  copula  proui 
dejure,  or  by  the  plaintiff's  oath. 

29.  To  the  twenty-ninth  of  the  said  additional  IntenrOgaitories 
this  Respondent  answereth  and  saith,  that  he  cannot  at  this 
moment  recollect  any  case,  such  as  that  referred  to  in  this  In- 
terrogatory ;  as  the  case  of  Anderson  against  Fullerton,  though 
action  was  there  sustained  in  particular  circumstances,  had  it 
been  successful,  it  would  not  in  the  Respondent's  aipprehension 
have  come  up  to  the  spirit  of  the  Interrogatory. 

30.  To  the  thirtieth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  sailh,  that  in  his  apprehension  every 
expression  of  deliberate  and  present  mutual  matrimonial  con- 
sent, followed  by  copula,  constitutes  matrimony  upon  stronger 
and  more  incontrovertible  grounds,  well  known  to  every  lawyer, 
than  any  marriage  constituted  by  promises  de  fuiuro^  however 
solemn,  and  though  also  followed  by  copula. 

31.  To  the  thirty-first  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  that  such  second  mar- 
riage would  be  made  void,  because  the  prior  marriage  being 
complete  and  valid  by  the  law  of  Scotland,  no  second  marriage 
could  be  legal  while  the  first  remained  undissolved. 

That  before  taking  leave  of  these  additional  Interrogatories 
ihb  Respondent  must^  take  the  liberty  to  observe,  that  in  an- 
swering them-  he  is  conscious  he.  may  have  committed  two  errors : 
that  he  may  have  derogated  from  the  dignity  of  his  profession, 
in  submitting  to  the  toil  and  disgust  of  answering  Interrogatories, 
which,  considered  as  cross  questions,  are  irregular  in  their  struck 
ure  and  degrading  by  the  ^insinuadons  they  imply ;  and  he  may 
have  betrayed  the  best  interests  of  the  court  from  which  they 
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issue,  by  ootatributibg  to  shut  out  the  tnith  in  time  to  come.  Soots 
law,  to  an  English  court  of  justice,  is  matter  of  fact,  and  as  sucii 
to  be  established  by  evidence ;  but  the  sources  of  the  most  le- 
gitimate information  may  be  stopped,  if  professional  men,  by 
consenting  (for  they  cannot  be  compiled)  to  give  infiormation 
on  a  point  of  their  own  law,  are  to  be  teased  and  insulted  by 
such  cross  Intem^gatories  as  ought  only  to  be  addressed  to  wit- 
nesses suspected  of  a  desire  to  disguise  or  omceal  thp  truth. 
That  out  of  respect  for  the  persons  by  whose  signature  these 
additional  Interrogatories  have  been  sanctioned,  and  ignonut 
«of  the  customs  and  usages  of  the  courts  in  which  they  pracdae, 
he  has  given  such  answers  as  occurred  to  him ;  but  as  the 
same  inducements  do  not  occur  in  favor  of  the  further  addi- 
tional Interrogatories,  he  declines  making  any  answer  whatever 
to  them. 

R.  HODSHON  CAY. 

7  th  August  1809. 
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/th  Jitly  1809. 

ANDREW  RAMSAY,  Esq.    of  Wbildiili,  Advocate,  aged 

sixty-seven  years,  a  witness  produced  and  sworn,  deposes  and  says 

that  he  has  practised  as  an  Advocate  before'Uie  SupreraeCourt  of 

Session  in  Scotland,  since  1.763,  and  that  he  acted  as  one  of  the 

Commissaries  in  theCommissary  Court  of  Edinbuighy  wbidi  is  die 

Consistorial  Court  of  Scotland,  fitnn  1774  till  1807 ;  and  further, 

to  the  eleventh  article  of  the  said  libel  he  deposes  and  says,  that 

he  has  attentively  perused  and  considered  the  several  exhibits 

annoxed  to  the  libel,  and  that  marriage,  by  the  law  of  Scotland 

may  be  constituted  in  several  modes,  without  regular  celebratioB 

by  a  clergyman.      It  may  be  formed  by  acknowledgment  of  the 

parlies  containing  words  de  pnetenti^  relevant  by  that  law  to  infer 

marriage ;  by  promise  attended  with  copula  betwixt  the  parties ; 

and  by  acknowledgements  in  writing,  clearly  expressing  tbe  fiict 

that  a  marriage  had  been  formally  contracted.    Deposes,  that  he 

is  clearly  of  opinion  that  in  the  present  case,  all  of  these  grounds 

for  constituting  marriage,  by  the  law  of  Scotland,  concur.    There 

is  an  acknowledgment    by   the  parties,    containing  words  de 

fjrasentit  relevant  by  the  law  of  Scotland  to  constitute  a  marriage* 

There  is  an  acknowledgment  in  the  letters  of  the  defendant,  by 

his  signature  as  the  plaintiflTs  husband,  and  addressing  her  as  hk 

Mrife,  of  his  having  formerly  contracted  a  marriage  with  Misa 

Johanna  Gordon  the  plaintiff.  Deposes,  that  with  r^;ard  to  the 
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third  ground,  viz.  promise  and  copula,  the  promise  is  here  proVed      andrbw 

bf  the  writing  of  the  defendant  in  No.  1 .  of  the  fahibits,  he  is      R^msai, 

*^90  fncEned  to  think  from  the  letters  of  the  defendant,  that  a  -^ 

copula  has  taken  pkcc  bet^rilt  the  parties,  and  such  is  the  impres* 

sion  which  a  careful  perusal  of  the  letters  of  Mr.  Dalrymple  has 

made  upon  his  own  mind.    But  the  Deponent  does  not  see  in 

these  letters^  any  sufficient  levidenc^  6{  a  copula,,  upon  which 

lalon^  the  sentence  of  a  judge,  declaring  a  marriage,  can  rest; 

But  he  conceives  that  from  the  styk  of  the  letters,  the  copula,  ai 

by  thte  k^  of  Scbthuld  it  id  cle^ly  probative  by  witnesses,  may 

be  proved  in  that  manner ;  and  he  should  think  it  rather  prudent 

for  the  plaintiff  to  strengthen  her  cause  by  bringing  such  proof. 

At  the  same  time  he  is  cl'early  of  opinion,  that  without  such  proo^, 

the  eleventh  article  of^the  libel  is  well  founded ;  and  he  does  not 

see  in  what  manner  it  cAn  be  avoided  or  defeated  by  any  defence 

on  the  part  of  the  Defendknti 

aKdIsew  ramsat. 


Examined  on  Inteirogatories. 

'  1.  'to  the  first  of  the  said  interrogatories  this  Respondent 
ftnswereth  and  saith,  that  he  conceives  that  the  law  of  Scotland, 
in  r^rd  to,  the  validity  of  irregular  marriages,  has  J[>een  at  all 
times  the  same,  though  not  so  definite  or  so  well  understood  as 
it  has  been  of  late  by  some  decisions  in  the  Consistorial  .and 
Supreme  Courts 

2^  To  the  second  of  the  said  Interrogatories  this  Respondent 
dnsweroth  and  saith,  that  he  has  formed  his  opinion  of  what  is 
the  precise  law  of  Scotland  at  the  present  day  r^^arding  such 
marriages,  from  the  Roman  law,  which  is  the  common  law  of 
Scotland ;  from  the  opinions  of  systematic  writers.  Lord  Stair, 
Lord  Bankton,  and  Mr.  Erskine ;  and  from  the  decisions  of  the 
proper  Consistorial  Coiut,  which  have  either  received  the  univer- 
sal approbiition  of  the  country,  or  have  been  affirmed  in  the 
Supreme  Court,  and  in  the  House  of  Lord». 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  considers  a  promise  of  marriage 
followed  by  a  copula,  or  consummation^  as  equivalent  in  its  legal 
effects  to  a  n^arriage  regularly  celebrated,  and  not  merely  binding 
th^  party  making  it  to  marry  at  some  subsequent 'period. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respondent 

g  2  answereth 
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^VDisw      ttosirefeth  and  nitli,  that  an  iftefocable  obligation  on  die  pvt  of 
die  man  to  mairy  a  paidcular  woman»  when  accepted  of  by  Ae 
woman,  is  binding  in  aU  cases  on  the  said  woman,  so  aa  to  pn^ 
~  vent  her  from  contracting  a  marriage  with  anodier  man  poaterior 
to  such  oblq;ation. 

5.  To  the  fifUi  of  the  said  Interrogatories  this  Respondent  an- 
swereth  and  saith»  that  a  woman  who. has  received  an  ineroeable 
obligation  g^ven  by  a  man  to  marry  her,  is  entitled  to  bare  her 
marriage  declared  by  a  decree  of  the  proper  court.  The  rennin* 
ing  part  td  the  Interrogatory  is  too  vague  and  indefinite  to  wkait 
of  a  precise  answer,  but  as  relative  to  the  situation  of  the  parties, 
it  has  not  suflfered  such  alteration  as  to  take  away  the  women's 
right  to  have  the  said  marriage  declared  valid. 

6.  In  answer  to  the  sixth  of  the  said  Interrogatories  'Am  Bc^ 
spondent  saith,  that  he  ooncrives  that  the  promise  of  a  man  to 
mairy  a  particular  woman,  followed  by  a  copula  or  oonsummatioi^ 
taking  place  only  in  Scotland,  will  prevent  the  man  from  marry- 
ing another  woman  in  England ;  such  promise  and  audi  oooauBi- 
mation  will  prevent  the  said  man,  aldmugh  the  said  promise  had 
not  been  previously  insisted  upon  and  declared  binding  at  the  wo- 
man's instance  in  the  proper  court  in  Soothmd,  and  aidioi^h  the 
man  had,  at  the  time  of  such  promise  and  such  copula,  been  in 
England  and  not  possessed  of  any  property  or  effects  in  Sootlbiid. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respondent 
"answereth  and  saith,  that  where  a  man  gives  a  declaration  in  writ- 
ing to  a  woman,  wherd>y  he  declares  her  to  be  his  lawful  wifv 
such  a  declaration,  by  tbe  law  of  Scotland,  dbnstitntea  a  lawfid 
marriage. 

8th.  To  the  eighth  of  the  said  Interrogatoriea  thia  Respondent 
answereUi  and  saith,  that  the  law  of  Scotland  has  distii^^siied 
betwixt  a  copula  or  consummation,  antecedent  or  aubsequent  to 
the  declaration  mentioned  in  a  former  Interrogatory.  Hie  copula 
and  declaration  must  be  inseparably  connected,  or  in  other  words- 
must  be  cause  and  effect ;  a  copula  after  such  declaration  will 
render  the  marriage  complete,  but  a  copula  before  it  wiU  not  haf|p 
the  same  legal  efiect,  because  when  these  two  take  place,  the  law' 
of  Scotland  presumes  that  the  copula  has  taken  jdace  in  conse- 
quence of  such  declaration.  Hie  dedar^don  and  copula  when 
thus  made  out,  constitute  a  marriage,  and  not  merely  an  ob^ga* 
tioil  to  marry. 

9.  To  the  ninth  of  the  said  Interrogatories  thia  Respondent 
answereth  and  saith,  that  whjl^c  a  man  gives  a  writing  to  a  wo- 
man»  acknowledgmg  that  he  b  her  husband,  and  the  two  partiaa 

Q  corrcspood 
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oorreqx>nd  with  each  other  calfiog  each  other  huaband  and  wife»     ivdhbw 
Iheae  facts  by  the  law  of  Scotland  will  conatitute  a  marriage,  not      EAvsikT, 
merely  an  obligation  to  marryj  unleaa  it  shall  appear  from  real         's^ 
and  undtmbted  evidence  that  no  conaummation  had  taken  place    " 
between  the  parties,  that  they  never  had  any  serious  intention  of 
marriage,  or  that  they  have  both  resiled  from  it  for  reaaons  in 
Which  they  both  concurred^ 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  conceives  Uiat  in  the  case  stated  in 
the  former  Interrogatory,  the  legal  effect  of  tlie  declaration  and 
correspondence  will  not  be  avoided,  although  either  the  man  or  the 
woman  eiqpress  their  doubts  as  to  their  being  completely  married^ 
and  signify  his  or  their  resolutions  to  marry  publicly,  or  although 
one  or  both  should  express  fears  of  being  deserted  by  the* other; 
because  the  mistakes  or  misconceptions  of  either  of  the  parties, 
or  their  visionary  terrors,  will  not  alter  the  status  which  has  been 
before  fixed  unalterably  by  their  own  acts  and  deeds,  and  con* 
atttuting  a  valid  marriage,  and  not  merely  an  obligation  to  many. 

ANDREW  RAMS  AT. 


Examined  on  the  additional  and  further  additional  Interrogatories 

TO  all  and  each  of  the  said  additional,  and  further  addidonal 
interrogatories,  this  Respondent  answereth  and  saith,  that  in  so  far 
as  they  are  pertinent  and  bear  upon  the  case,  they  appear  to  him  to 
be  answered  by  the  responses  to  the  former  Interrogatories,  which 
in  his  opinion  were  framed  with  Judgment,  and  a  deliberate  con- 
sideration of  the  facts  as  appearing  from  the  Exhibits  referred  to 
by  the  Pluntiff,  and  exhausted  the  question  which  is  before  the 
Court;  and  that  these  additional  and  further  additional  In^erro- 

• 

gatories,  seem  to  be  framed  for  the  sole  purpose  of  puzzling,  per- 
plexing, and  rendering  the  cause  inextricable,  by  holding  it  fortb 
as  resting  on  subtle  quesdons  of  law,  and  a  variety  of  decisions 
in  former  cases  of  marriage,  which  appear  to  him  totally  inappli-^ 
cable  to  the  case  in  hand.  That  having  already  given  his  evidence 
in  chie&  and  answered  the  Interrogatories  put  to  him  by  the 
Defendant  to  the  best  of  his  ability,  he  does  not  consider  it  as 
any  part  of  his  duty  to  answer  these  additional  and  further  addi* 
tional  Interrogatories,  because  he  conceives  that  he  has  fully  dis- 
charged his  duty  as  a  witness  and  a  counsel,  by  opmion  and 
pointed  responses  to  the  former  Interrogatories,  which  in  his 
opinion  contain  whatever  is  material  to  the  decision  of  the  cause. 

ANDREW  RABISAY. 

7tk  August  1809. 

g3 


103  APPENDIX. 


On  the  Allegation  atid  Exhibits  given  on  behalf  of 

Mr.  Dalrtmple. 


3l8t  October  1810.! 
JOHN  CLERK  Esq.  of  the  city  of  Edinburgh,  Advocate^ 
and  for  some  time  his  Majesty's  Solicitor  General  for 
Scotland,  aged  about  fifty-three  years,  a  Witness  pro- 
duced and  sworn, 

9 

JOttN  DEPOSES  and  says.  That  he  has  practised  as  an  Advocate  be- 

X£SK,        fore  the  Supreme  Ck>urt  of  Session  in  Scotland  since  the  year 
ssa.         1785,  and  to  the  seventh  article  of  the  said  Allegation,  the  De- 
""  ponent having  attentively  and  deliberately  perused  and  conodered 

the  several  articles  of  the  said  AU^atton  with  the  Exhibits  an- 
nexed thereto,  and  also  the  libel  given  in  the  said  Cause  on  the 
part  of  Johanna  Dalrymple  the  Promoter,  and  the  original  Exhi- ' 
bits,  Nos.  U  2,  10,  and  11,  and  the  several  original  Letters  an- 
nexed  to  the  said  libel,  he  deposes  und  says.  That  in  his  opinion 
a  person  not  having  resided  in  Scotland  otherwise  than  as  being; 
quartered  there  as  a  military  officer,  b  not  through  such  reaidenoe 
a  domiciled  resident.    That  the  laws  and  usages  of  Scotland  ap- 
ply generally  to  persons  actually  resident  within  the  country  who 
contract  marrii^es  according  to  the  methods  and  forms  that 
would  be  binding  upon  the  domiciled  inhabitants,  but  that  iin 
cases  where  a  marriage  is  alleged  to  have  been  contracted  with- 
dUt  having  been  solemnized  in  the  face  of  the  church,   and  the 
question  depends  upon  evidence  of  consent  to  the  matrimonial 
contract,  persons  who  are  not  domiciled  residents  may  be  in  a  - 
different  situation  from  the  domiciled  inhabitants.   There  may  be 
adcnowledgments  or  declarations  of  marriage  intended  merely  as 
engagements  to  i^iarry  at  some  future  period,  or  where  the  parties 
live  together  publicly,  to  give  their  connection  a  more  decent 
and  respectable  appearance  in  the  eyes  of  the  world.  Such  cases 
occur  in  Scotland,  notwithstanding  the  danger  to  parties  of  being 
entangled  in  marriages  without  their  consent  by  the  law,  which 
admits  of  private  marriages  without  the  marriage  ceremony,  the 
acknowledgments  or  appearances  of  marriage  being  taken  as  evi- 
dence of  it :  but  the  Deponent  has  been  informed  that  in  Enghind, 
where  private  acknowledgments  of  marriage  without  the  ceremony 
do  not  bind  parties  to  the  matrimonial  contract,  and  consequently 
it  is  safier  to  pretend  thecoimection  of  marriage  where  it  does  not 
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e»tp  such  pretended  mamages  are  not  un&equeatly  formed         jqhk 
withont  an  intention  to  many,  and  particularly  tliat  this  i^  a        ^^^^' 
pnustiee'in  the  army.  Thus  when  a  regiment  comes  from  EngT 
land  to  be  quartered  in  Scotland,  the  same  habits  continue  among 
the  officers  and  soldiers,  who  haye  women  along  with  them  who 
pass  as  their  wives,  though  the  connectionis  in  reality  of  a  more 
temporaiy  nature.   From  this  it  should  follow,,  that  the  same  cir- 
cumstanees  that  would  infer  consent  to  marriage  in  a  domiciled 
mhabitont  in  Scotland,  would  in.  fact  carry,  no  such  bference 
s^ong  wil^  it  against  an  English  officer  or  soldier  following  the 
habits  of  his  country.  Thus,  though  it  cannot  be  said  that  these 
persons  while  they  renuun  in  Scotland  are  not  sul^ect  to  the  same 
law  that  Implies  to  others,  they  have  some  advantage  in  weighing 
the  evidence  of  consent  to  manry,  where  it  is  alleged  that  they 
have  contracted  private  or  irregular  marriages.    That  the  Depo- 
nent is  of  opinion  that  the  Pbper-Writing,  No.  1,  does  not  amount 
to  or  constitute  a  marriage»  as  it  is  in  its  form  a  mere  promise. 
-The  Letters  annexed  to  the  Libel  do  not  amount  to  or  constitute 
a  marriage,  but  they  may  be  considered  as  important  evidence  in 
support  of  an  allegation  that  a  marro^  had  bepn  contracted  by . 
the  parties ;  the  Deponent  does  not,  however,  consider  them  to 
be  decisive  evidence.    Some  of  them  are  vinitten  in  Scptlapd  and 
others  in  England ;  the  Deponent  cannot  distinguish  between 
these  letters  as  to  their  efibct  in  evidence  frop  the  place  where 
they  were  written;  a  letter  written  in  Ei^land  may  afford  ma^ 
terUd  evidence,  but  it  would  not  constitute  a  marriage ;  and  tho 
letters  written  in  Scotland  have,  in  the  Deponent's  o{Hnion,  no* 
stronger  effect  than  if  they  had  been  written  in  England.    Th& 
Paper-Writing,  Nd.  1 1,  seems  to  have  been  an  envelope,  and  the 
words  of  it  **  sacreed  promises  and  engagements,"  to  which  the 
parties  appear  to  have  put  their  initials,  import  that  when  it  was 
written  there  was  no  marriage  between  them,  but  oidy  promisea 
and  engagements  to  marry.    The  Paper-Writing,  No.  2,  in^rt» 
a  mutual   declaration  of    marriage  by  John  Dalvymple    and 
Johanna  Gordon.  If  these  declarations  are  in  the  handwriting  of 
the  parties,  they  afferd  very  important  evidence  in  support  of  the 
Allegation  that  a  marriage  had  been  contracted  between  them ; 
and.  layii^  out  of  consideration  the  acknowledgment  to  which 
there  is  the  signature  of  "  J.  Gordon,"  if  the  previous  dedaration 
and  signature  is  of  the  handwriting  of  Mr.  Dalrymple,  it  is  evi* 
dence  agBonst  him  of  a  very  high  nature  that  he  had  contracted  a 
marriage  with  Misa  Gordon.    But  the  Deponent  does  not  oon^ 
sider  that  the .  Pt^per«*Writing,.N0'  2,  though  of  the  handwriting 
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JOHN        cf  the  partieBt  amoonts  to  or  oomdtutes  a  marrii^^  It  is  onljen- 
•CDBKK,       dence  to  proye  the  (act  that  a  mamagehad  been'ooDtncted  betweeu 
the  parties :  It  is  not  oonclusi^  evidoice,  but  only  sudi  as  most 
**  be  weighed  along  with  the  other  circumstances  of  the  case,  and  it 
will  have  more  or  less  eflect  according  to  these  ciicumstaiioes. 
The  Fsper-writing,  No.  10»  contains  a  dedaration  aubecribed  *' J. 
W.  H.  Dalrymple,"  that  Johanna  Gordon  is  his  lawful  wife,  and 
that  he  shall  acknowledge  her  as  such  tlie  moment  be  has  it  in  his 
power ;  and  on  the  other  hand,  a  promise  by  *'  J.  Gordon  now  J. 
Dalrymple**  that  nothing  but  the  greatest  necessity  shall  foioe 
her  to  declare  this  marriage,  lliis  Ft^ier  is  also  subscribed  **  Char- 
lotte Gordon,  witness.*'    It  imports  little  more  than  the  F^er- 
Writing,  No.  2  ;  if  the  first  part  of  it  is  written  and  subscribed 
by  Mr.  Dalrymple,  it  is  important  evidence  against  him  to  profe 
the  foct  that  a  marriage  had  been  contracted  between  the  parties; 
but  the  Paper-writing  does  not  amount  to  or  constitute  a  mar- 
riage, it  is  only  eridence  which  will  have  more  or  less  effect  ac- 
cording to  the  circumstances  of  the  case;  and  upon  the  whole 
the  Deponent  is  of  opinion  that  the  Fsper-WritingSk  No.  1»  No.  2, 
No.  10,  and  No.  11,  and  the  Leitera  annexed  to  the  Ub^  do 
not  amount  to  or  constitute  a  marriage  by  the  law  of  Scotland, 
though  if  those  parts  of  Uie  writings  bearing  to  be  promises  and 
declarations  by  Mr.  Dalrymple  are  with  the  signatures  of  his  band* 
writing,  they  are  very  important  evidence  against  him  to  prove 
that  a  marrisige  had  been  contracted.    The  Dqwnent  considera 
that  in  general  such  evidence  is  so  strong,  that  it  lays  the  oans 
probandi  upon  the  party  against  whom  it  is  brought,  who  may  still, 
notwithstanding  such  writings,  be  able  to  show  from  other  fiicts 
and  circumstances  that  no  marriage  was  contracted.    But  in 
Order  to  be  aware  of  the  full  effect  of  these  writings  by  the  law  of 
Scotland,  it  is  necessary  to  take  notice  that  if  such  a  case  were  to 
be  tried  in  Scotland,  the  Deponent  is  of  opmion  that  the  interest 
of  the  wife  whom  Mr.  Dalrymple  afterwards  married  in  England 
according  to  the  rules  of  the  church,  would  be  ooosidcred,  and 
shQ  would  be  made  a  party  to  the  proceeding  upon  which  the  eri- 
dence adduced  by  'Miss  Gordon  would  be  weighed^  not  only  as 
to  its  eflect  against  Mr.  Dalrymple,  biit  as  to  its  effect  againat  his 
wife,  who  would  not  be  deprived  of  her  status  but  upon  eridence 
competent  and  sufficient  against  her.  And  the]  I>qx>nent  is  of 
opinion  that  thePaper-wridngs  referred  to  would  have  had  in  the 
courts  of  Scotland  a  much  greater  effect  against  Mr.  Dalrymple^ 
if  he  had  remained  unmarried,  than  they  would  have  had  in  die 
question  with  him  after  his  marriage  in  England  The  D^nent 

holds 
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holds  ihis  opioIoD  upon  the  general  prmciples  of  the  law  of  Scot*        JoaN 
landy  but  he  shall  refer  to  two  decided  cases  which  tend  to  con«       clbrk» 
firm  it.    In  the  case  of  Cam|)beU  against  Cochrane,  which  is  re*         ^^ 
ported  in  Falconer's  Collection,  28th  July  1747,  it  was  alleged      i.,  ' 

that  John  Campbell  of  Carrick  had  made  a  private  marriage  with 
Magdalen  Cochrane,  and  had  afterwards  married  another  lady  ; 
after  bis  death  Magdalen  Cochrane  claimed  the  character  of  his 
widow ;  but  as  she  had  connived  at  the  second  marriage,  the 
Court  of  Session  ^would  not  allow  her  to  prove  her  allegations. 
Falconer  s  Report  goes  no  fiirther  ;  but  it  appears  from  appeal 
cases  upon  which  the  House  of  Lords  gave  judgment,  3 1st  Janu- 
ary 1753,  that  the  decision  of  the  Court  of  Session  had  been  re* 
versed  of  consent  in  the  House  of  LcMrds,  and  Magdalen  Coch- 
rane was  accordinglj  allowed  to  p^ve  her  ca^e.    The  cause  was 
decided  against  her  upon  the  proof,  and  the  judgment  was  affirmed , 
in  the  House  of  Lords,  as  appears  from  a  copy  of  the  judgment 
which  the  Deponent  has  seen  upon  one  of  these  appeal  cases. 
In  tibe  Deponent  8  opinion,  the  evidence  for  Magdalen  Cochrane 
would  have  been  suffioiept  against  Campbell  the  husband,  but  it 
was  not  sustained  against  the  Lady  whom  he  married  publicly 
after  having  made  what  was  said  to  have  been  his  first  marriage. 
And  in  another  case,  Napier  against  Napier,  not  reported,  which 
was  decided  by  the  Court  of  Session  about  tlie  year  1802,  in  which 
case  the  Deponent  was  employed  as  counsel,  there  was  evidence, 
which,  in  the  Deponent's  opinion,  would  have  been  sufficient  tp  ' 
prove  a  first  marriage  against  the  man,  but  whic^  however  was 
not  sustained  against  his  fiimily  by  a  second  wife.    The  man  was 
a  native  of  Scotland*  and,  as  the  Deponent  believes,  of  Glasgow ; 
he  enlisted  as  a^ldier  at  an  early  period  of  life,  the  first  woman 
followed  him,  and  it.  appeared  from  the  evidence  that  she  had 
lived  with  him  as  his  wife  along  with  the  regiment.  In  the  presejit 
case  the  Deponent  is -of  opinion  that  the  writings  reierrefl  to, 
supposing  that  they  wpuld  havebecQ  sufficient  evidence  against 
Mr.  Dalrymple«  if  he  had  remained  unmarried,  to  prove  that  he 
had  contracted  a  marriage  with  Miss  Gordon,  would  not  have 
been  sufficient  evidence  in  a  question  with  Mr.  Dalrymple's  wife, 
as  a  party  in  the  proceeding,  which  would  have  taken  place  it  the 
question  had  been  tried  in  Scotland,  tp  prove  that  a  marriage 
had  been  previously  contracted  with  Miss  Gordon ;  so  that  accord- 
ing to  the  Dqionent's  opinio^  ^  the  law  of  Scotland,  jthe  second 
marriage,  is  a  most  important  circumstance  in  considering  the  evi» 
dence  of  the  fi^st  marriage^  But  the  Deponent  is  furth^.pf  opi- 
nion, that  thQlettei?»  and  writings  lose  a  great  deal  of  their  weight 
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joBN         from  another  drctimstance,  that  though  the  import  of  the  writ* 
CLERK.       liiigg  ^  fj^^  ^^  parties  were  married,  yet  the  fact  iqppeara  to  hmfe 
been  that  no  marriage  ceremony  was  performed  dther  m  the  free 
of  the  church,  or  privately  between  ihe  parties.    Bat  the  J^po^ 
nent  is  of  opinion,  that  aceordii^  to  the  Uw  of  SootUnd  some* 
thing  more  is  necessary  to  the  constitution  of  a  marrii^  tfaaa 
mere  declarations  in  writing  that  the  parties  are  married;  and 
though  such  writings  may  afford  strong  evidence  that  a  manisge 
was  contracted;  they  we  not  sufficient  per  $e  to  constitute  a  mar- 
riage.   If  the  parties  trusted  entirely  to  these  writings,  not  n»cly 
ibr  the  evidence  but  for  the  formation  or  constitntioD  of  their 
marriage^  the  Deponent  is  of  opinion  that  they  did  not  do  that 
which  was  necessary  by  the  law  of  Scotland  to  constitute  a  mar- 
riage ;   and  though  they  had  consented  to  marry,  they  did  not 
thereby  become  married  persons,  but  only  formed  a  contract  from 
which  either  party  was  at  liberty  to  resile  or  draw^badc  as  in  dir 
case  of  imperfect  obfigations.    The  Deponent  holds  this  opimoo 
upon  the  general  principles  of  the  law  of  Scothmd  which  hafs^ 
been  applied  in  various  decided  cases,  and  more  pardculariy  iir 
the  case  of  M'Lauchkne  against  Dobson,  ffth  December  J  796, 
reported  in  the  Faculty  Collection ;  a  decision  which  the  D^neot 
has  always  regarded  as  of  the  highest  authority.    The  Deponent 
strongly  rests  upon  the  opinion  delivered  by  the  LoTd^JusdceClerit 
M*Queen  upon  that  case.    He  beUeves  it  to  be  universaLlly  ac* 
knowledged  by  the  profession,  that  the  opmions  of  that  judge  are 
of  as  much  weight  in  questions  of  law  as  the  opimons  of  any 
other  Judge  or  lawyer  that  has  appeared  in  Scotland;    The  Depo- 
nent has  seen  the  notes  of  his  opinion  in  the  handwriting  of  dir 
Honourable  Henry  Ek^kine,  formeriy  Lord  Advocate  of  Scothnd,  ■ 
who  was  a  counsel  in  the  cause,  and  which  are  in  these  words: — 
"  The  case  of  M'Lauchlane  against  Dobson  new,  but  the  Jaw  h 
'*  old  and  settled ;  two  facts  admitted  hinc  itide,  no  oelebnidoo,  no 
conctt6ihi5,'nor  promise  of  marriage,  followed  by  copula.  Contract 
as  to  land  not  binding  till  regularly  executed,  unless  where  res  non 
sunt  integr€B ;  a  promise  without  copula^  locus  penttoitic,  even 
"  verbal  cionsent  de  prasenti  admits  penUentia.    Form  of  con- 
"  tracts  contains  express  obligation  to  celebrate,  till  that  done 
*«  either  party  may  resile.    Private  consent  is  not  the  consensus 
**  the  law  looks  to.   It  must  be  before  a  priest,  or  something  equi- 
valent ;  they  must  take  the  oath  of  God  to  take  each  other ;  a 
present  consent  not  followed  with  any  thing  may  be  mutoaUy 
given  up,  but  if  so,  it  cannot  be  a  marriage.'*    Further  the  D^ 
ponent  is  of  opinion  ^t  between  a  man  and  woman  domiciled  in 
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Scodand  such  pwana^  acknowledgments  or  declunthonfl  as  are        joim 
contained  in  the  paper-writiDgaand  letters  inr  this  question,  would       clbbiv 
not  amount  to  or  constitute  a  marriage,  though  the  F^r-Writ-  ^^^ 

ing  marked  No.  10  had  been  signed  in  the  presence  of  a  witness  — — ~** 
competent  by  the  law  of  Scotland  to  attest  and  prove  the  same* 
but  that  such  writing  would  only  be  evidence  of  more  or -less- 
weight  aoccvding  to  circumstances,  that  a  marriage  had  been  con- 
tracted. And  further,  the  Deponent  is  of  opinion  that  if  the  pro- 
mises, acknowledgments,  and  declarations  contained  in  the  paper* 
writings  and  letters  already  referred  to,  do  not  amount  to  or  con- 
stitute a  marriage,  or  do  not,  as  evidence,  along  with  the  other 
evidence  to  be  had  in  the  case»  prove  that  a  marriage  had  been  con- 
tracted between  the  parties,  they  cannot  amount  to  more  on  the 
part  of  the  man  than  an  obligation  to  solemnize  a  marriage  in  the 
face  of  the  church  at  some  future  time,  provided  he  should  be 
duly  called  upon  by  the  woman  so  to  do,  and  there  should  be  no 
legBl  impediment  to  the  marriage.  Deposes,  tiiat  the  most  ob- 
vious view  of  these  writings  is  that  they  contain  admissions  ex* 
press  or  implied  in  point  of  &ct  that  the  parties  were  actually 
married,  and  such  admissions  in  the  handwriting  of  Ifr.  Dal- 
rymple  are  evidence  against  him  stronger  or  weaker  according  to 
the  circumstances  of  the  case,  that  the  fact  so  admitted  was  cbn^ 
sistent  urith  the  truth :  but  that  the  Pkper-Writings,  No.  2  and 
No.  U),  may  be  considered  as  having  been  intended  to  make 
and  constitute  a  marriage  de  prasenti ;  and  if  these  writings 
are  suffi^ent  evidence  that  such  was  the  concurring  intention  of 
the  parties  when  they  were  delivered,  a  question  in  law  arises  in 
which  the  Deponent  has  reason  to  believe  that  different  and 
opposite  opinions  are  entertained  by  Scottish  lawyers.  It  is  com* 
monly  stated  as  a  general  rule  of  law,  that  marriage  may  be  con- 
stituted by  consent  alone,  and  in  arguments  upon  this  subject  it  is. 
commonly  said,  that  ccmennu  non  cwicubUtu  facU  matrimomum. 
The  Deponent  is  of  opinion,  that  in  the  application  of  these  rules 
it  must  be  understood  thai  the  consent  intended  by  them  means  a 
consent  to  some  habilis  modus  of  constituting  a  marriage,  which 
leaves  the  question  behind,  whether  that  which  parties  have  con* 
sented  to  was  a  habUis  modui  or  not.  The  Deponent  is  of  opinion 
that  the  writing  and  delivering  of  the  paper-writings  in  this  case 
was  not  per  se  habUis  modui  of  constituting  marriage,  and  would 
not  have  had  the  effect  of  making  a  marriage  between  the  parties^ 
even  though  the  writings  were  to  be  considered  as  evidence  that 
the  parties  had  intended  them  for  the  purpose  of  constituting  a 
marriage.    But  the  Deponent  believes  that  an  opposite  opinion  is 
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JOBN       entertained  by  some  la^iryen  who  bold,  Aat  te  a  maniage  maf 
CUHK,       i)e  constitated  by  consent  idone,  any  intelligible  foan  of  ezpnaa- 
_      ing  consent  will  make  a  marrii^.    This  O)nnion  seems  to  have 
had  much  mfiuence  with  the  court  in  the  case  of  Walker  agaiwt 
M*Adam,.  4th  March  1807,  reported  in  the  Fteulty  Collection. 
In  that  case  the  man  declared  the  woman  to  be  his  wife  be£m 
several  witnesses*  for  the  purpose,  ns  it  appears,  of  constitutii^  a 
marriage  de  prasenti;  in  the  course  of  the  same  day  he  shot 
himself  with  a  pistol,  so  that  the  marriage  was  left  in  nuSsJmbms 
eoniretctust  no  copula  or  cohabitation    baring  followed  it;  this 
however  was  sustained  as  a  marriage  by  the  court ;  the  decision 
has  since  been  appealed  from  to  the  House  of  Lords,  and  in  the 
Deponent's  opinion  it  was  erroneous  in  law,  in  so  fiur  as  the 
declaration  before  witnesses  was  sustained  rebus  integrif  as  the 
constitution  of  a  marriage.    The  Lord  Resident,  Sir  Ilay  Ckmp 
beH,  whose  opinion  as  a  lawyer  is  of  the  greatest  audiority,  was 
against  the  dedsion,  and  the  appeal  re;mains  yet  undetermined. 
Hie  Deponent  is  further  of  opinion,  that  if  the  paper-writings 
now  in  question  are  not  considered  as  evidence  dmt  it  was  die  con- 
curring intention  of  the  parties  at  the  time  to  make  and  constitute 
a  marriage  de  prcBienti^  by  means  of  these  writings,  there  can  be 
no  doubt  that  they  do  not  constitute  a  marriage,  for  the  consent- 
necessary  to'tiie  constitution  of  a  marriage  must  be  consent  to  a 
marris^  depfnnenH  by  both  parties  at  Che  same  time :  if  marriage 
is  not  completed  at  the  moment  there  is  no  marriage  constituted 
by  the  suppposed  act    of   consent :    thus    if  a  man  were  to 
write  such  declarations  as  those  referred  to,  and  were  to  send 
them  to  a  woman  in  a  post  letter,  this  would  not  constitute  a 
marriage,  though  it  would  afford  eridence  that  a  marriage  had 
antecedentiy   been    constituted.     The  Deponent  thinks  it  is 
very  dear  that  the  writings  created  an  obligation  upon  Mr, 
Dalrymple  to  marry  Miss  Gordon,  but  the  questiQp  is  wlkether 
they  did  nothing  more.    Tlie  Deponent  is  of  opinion,  that  the 
words  before  the  signature  of  J.  Ihdrymple  in  the  Fq>er-Writiiig» 
No.  2,  are  in  suffident  form  to  express  consent  de  praeenH  to  mar- 
riage, and  so  are  the  words  before  the  signature  of  J.  W.  H.  Dal- 
rymple in  the  Paper-Writing,  No.  10,  and  that  in  so  &r  theie 
was  a  habiUs  modus  of  contracting  a  marriage.    But  though  die 
words  may  be  suffident,  tiie  act  of  marriage  may  not  be  comr 
pleted.  If  tiie  act  of  consent  neceasaiy  to  marriage  is  only  m- 
ehoated  or  begun,  without  bdng  completed,  there  is  no  marriage; 
and  the  Deponent  is  of  opinion  that  the  most  direct,  eipressioii 
of  consent  is  not  sufficient  to  make  a  mamage,  unless  die  pactiea 
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eidier  go  through  the  marriage  ceremonyy  or,  after  expressuig  john 
their  consent,  complete  the  nuurriage  by  [consummation.  And  CLsaK, 
further^  that  supposing  a  marriage  could  be  constituted  without 
either  ceremony  or  consunmiation»  and  by  mere  verbal  ezpres-  *" 
aions  of  consent*  yet  if  the  words  are  not  used  eo  intuitu  of  mak- 
ing and  constituting  a  marriage  de  prasenti,  they  are  ineffectual 
and  the  same  is  the  case  if  the  other  party  does  not  join  in  ex- 
piessing  the  consent  to  marriage  de  pr€B»e^ti,  The  consent  o& 
both  sides  ought  to  be  unequivocally  expressed,  and  at  the  same 
time ;  and  it  seems  to  be  necessary  that  it  shall  create  a  belief  in 
both  parties  that  they  are  actually  married,  and  that  no.  further 
ceremony  is  necessary  to  unite  them ;  for  though  their  mutual 
professions  should  be  very  strong,  they,inay  still  think  that  som^ 
thing  more  is  necessary  to  constitute  a  marriage,  as  ia  the  case  - 
of  a  man  and  woman  who  propose  to  marry,  and  previous  to  the 
ceremony  sign  their  marriage  settlements,  which,  in  Scotland, 
usually  contain  words  whereby  the  parties  per  verha  de  prasenH 
accept  of  one  another'as  man  and  wife :  the  words  are  as  strong 
as  those  employed  by  the  parties  in  this  case,  and  yet  they  do 
not  consider  themselves  to  be  married.  They  have  only  signed 
their  contract  of  marriage,  which  is  no  more  than  an  obligation, 
and  both  parties  have  it  in  their  power  to  retract.  The  common 
clause  in  contracts  of  marriage  to  which  the  Deponent  has  alluded 
is  in  such  words  as  the  following^  "  The  said  parties  have  accepted 
and  do  hereby  accept  of  each  other  for  law&l  spouses,  and 
they  promise  to  solemnize  the  bond  of  marriage  with  all  con* 
venient  speed,  according  to  the  rules  of  the  church."  The 
writing  with  this  clause  in  it,  though  executed  with  great  forma- 
lity in  the  presence  of  witnesses,  and  very  frequently  in  the  pre- 
sence of  a  numb^  of -their  nearest  relations,  never  was  held  .to 
constitute  a  marriage ;  the  intent  is  only  to  create  an  obligation, 
and  the  writing  has  no  further  effect.  For  the  same  reason  the  wi  it^ 
ings  in  this  case  may  have  no  other  efiect  than  that  of  creating  an 
obligation  to  marry,  though  they  are  obviously  veiy  difierent  from 
common  contracts  of  marriage,  in  executing  which  the  parties 
never  8u|>poBe  that  they  are  oonatituting  a  marriage. 

8.  To  the  eighth  article  of  the  said  Allcgadoh  he  depeses  and 
says,  that  iii  his  opinion,  supposing  a  marriage  had  not  been  con* 
tracted  by  the  parties,  and  that  Mr.  Dalrymple  had  only  come 
under  an  obligation  to  marry  Miss  Gordon,  such  obligation  muse 
necessarily  have  been  defeated  i>y  his  suheequent  marriage^  and 
eould  not  operate  so  as  to  void  the  subsequent  roterii^.  But 
on  the  other. hand,  supposing  a  marriage  bad  been  contracted 

between 


no  APPBNDt*. 

>0Hir         between  Mr.  Dalry^ple  and  Miss  Gordon,  ho  omission  or  nq;ie<H 
CLERK,       on  her  part  would  void  such  previous  marru^;e,  and  the  suhse- 
Bs^*  quent  marriage  would  be  void  and  null. 

'  9.  And  to  the  ninth  article  of  the  said  Alleg^ition  he  deposes 

and  says,  that  in  his  opinion,  if  the  writings  are  of  tae  hand- 
writing of  Mr.  Dalrymple,  they  are  probative  without  the  attest 
tation  of  witnesses :  if  they  are  not  of  his  handwriting,  but  are 
subscribed  by  him,  and  this  is  admitted  or  proved,  thdr  effisct 
may  be  doubtfiod ;  but  the  Deponent  is  of  opinion  that  even  in 
that  case  they  would  be  probative  as  declarations  or  acknowledg- 
ments of  a  fact ;  for  example,  that  the  parties  had  been  married : 
but  they  would  not  be  probative  as  contracts  or  obligations,  and 
^e  BefJonent  is  of  opinion  that  they  would  not  be  probative  ss 
agreements  to  marry  de  ptasenA.  Further,  the  Deponent  is  of 
opinion,  that  the  natural  and  lawful  sister  of  the  woman  party 
may  not  be  received  as  a  witness  in  her  behalf  to  prove  contncts, 
acknowledgments,  or  agreements  of  the  nature  of  the  aforesaid 
Pi^r- Writings,  as  it  was  decided  in  the  case  of  Dalaiel  against 
Richmond,  10th  July  1790,  reported  in  the  Faculty  Collection, 
that  the  sister  of  a  person  in  a  declarator  of  marriage  was  inad- 
missible as  a  witness  for  her  ;  and  though  some  older  authorities 
are  against  that  decision,  the  point  hereby  decided  is  now  con- 
sidered as  established  law.  Further,  the  Deponent  is  of  opinion 
that  by  the  laws  of  Scotland  women  are  not  habile  witnesses  to 
written  instruments,  and  he  is  of  opinion  that  the  attestation  of 
Charlotte  Gordon  adds  nothing  to  the  authentidty  of  the  Paper- 
Writing,  No.  10. 

JOHN  CLERK. 

Examined  on  Interrogatories. 

1.  To  the  first  of  these  Interrogatories  this  Respondent  de- 
poses and  answereth,  that  in;  the  case  put,  the  mairiige  would  be 
effectual  bv  the  law  of  Scotland. 

.  2.  To  the  second  Interrogatory  the  Respondent. depoaes  and. 
answereth,  that  the  question  whether  marriage  may  be  oonstiuit- 
ed  between  parties  in  Scotland  by  promise  and  subsequent  co- 
pula, was  decided  in  the  affirmative  in  the  case  of  Bennyoo^k 
against  Grinton  and  Graite,  .15  Dec.  1752»  reported  in  the  Faculty 
Collection ;  in  reference  to  which  case  it  is  said  by  Lord  Kaimes, 
in  hi§  Elucidations  respecting  the  Law  of  Scot^d,  article  5,  p*  39, 
that  the  judges  were  almost  unanimious  that  apromise  cimi  capM 
makes  a  complete  marriage;  and  Ifr.  Erskine  inhirliiBtttutes^ 
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B.  1.  tit.  vi.§~4,  lays  down  the  doctrine  in  the  strongest  terms,  john 

that  a  copula  subsequent  to  a  promise  of  marriage  consUtutes  clerk, 
marriage  by  the  law  of  Scotland.  But  the  Respondent  is  of 
opinion  that  the^  are  very  weighty  objections  against  the  doc- 
trine^ some  of  which  are  stated  -by  Liord  ^Kaimes,  in  the  article 
of  the  £lucidationa  before  mentioned ;  and  the  R^pbndent  is  of 
opinion  that  the  doctrine  was  not  allowed,  in  the  practice  of  the 
Scotch  courts  till  the  before^mentioned  case  of  Pennycook.  Tur- 
ner, if  a  case  of  the  same  nature  were  to  occur  now  in  Scotland, 
in  which  there  had  been  a  promise  of  marriage  followed  b^  a 
copula,  and  the  woman  had  taken  no  legal  measures  to  have  the 
ooiarriage  declared,  till  after  a  second  marriage  in  facie  eceUaut 
i>etween  the  man  and  another  woman,  the  Respondent  thinks  it 
Aot  altogether  dear  that  the  Scotch  courts  would  annul  such 
aecond  marriage,  though  he  is  of  opinion  that  they  would  annul  it* 
x>ut  he  should  m  such  a  case  advise  an  appeal  to  the  House  of 
Lords  against  the  Judgment,  with  considerable  expectations  of 
Success,  upon  what  he  conriders  to  be  the  true  principles  of  the 
Jaw  of  Scotland.  And  the  Reftpondent  further  deposes  and 
aaswereCh,  that  the  question  whether  marriage  may  be  consti- 
toted  between  parties  in  Scotland  by  solemn,  verbal,  or  written 
declantion  of  consent  de  prmsentit  with  equal  effect  in  point  of 
validity  as  it  may  by  a  celebration  in  facie  ecclesuty  is  not  precisely 
settled  by  authorities  and  decisions ;  and  the  Respondent  has 
already  g^ven  his  opinion  upon  this  subject  in  his  deposition  in 
-chief,  and  the  Respondent  has  also  given  his  opinion  as  to  the 
•effect  of  the  legal  domicile  or  place  of  residence  of  the  parties  in 
question  as  to  the  constitution  of  marriage  within  Scotland. 

3.  To  die  third  Interrogatory  the  Respondent  deposes  •  and 
anawereth,  that  the  marriages  celebrated  at  Gretna  Green,  and 
other  places  in  Scotland,  between  persons  domiciled  in  England 
and  recently  arrived  from  that  country,  have  generally  been  con- 
sidered as  efiectual  marriages  by  the  law  of  Scotland ;  though 
the  Respondent  has  frequently  heard  doubts  expressed  with  re- 
gard to  their  validity.  But  this  he  considers  to  be  a  question 
rather  in  the  law  of  Eng^nd  than  in  'the  law  of  Scodand,  where 
the  parties  continue  their  domicile  in  England  immediately  after 
their  nuurriage.  If  the  parties  were  to  reside  in  Scotland  after 
their  Gretna  Green  miurriage,  the  case  would  resolve  into  that 
of  a  common  irregular  marriage.  In  the  case  of  Wyche  agiunst 
Bldunt,  27th  June  1801,  it  was  substantially  found  that  a  Gretna 
Green,  marriage  between  English  parties,  who  had  returned  to 
England  immediately  after  the  celebration,  was  effectual. 

4.  To 
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JOHN  4.  To  the  fourth  Intenrogatoiy  the  Respondent  dcp 

CLXRKi       aaBwereth  in  the  negative. 
Bso.  5.  Xo  the  fifth  laterrogatory  the  Respondent  deposes  ami 

"""""''^''"""'^   snswereth  in  the  affinnative  as  to  the  eflfect  of  a  rq;ular  laarrii^ 

celehrated  in  the  face  of  the  Scottish  chufch ;  and  as  to  the  re- 
mainder of  the  Interrogatory  the  Reqxmdent  deposes  aid  an* 
swers»  that  he  refers  to  his  opinion  aheadjr  giren.  And  fbrtfter  de- 
poses and  answereth,  that  in  his  opinion,  a  Scottish  woman  and 
tfn  English  officer  quartered  with  his  rqpment  in-Sootiand»  con- 
tracting an  iir^^ular  marriage,  are  suliject  to  the  same  laws  that 
apply  to  the  domiciled  inhabitants. 

6.  To  the  sixth  Interrogatory  the  Respondent  deposes  and 
answereth,  that  supposing  a  promise  or  obligation  to  marry  ftl- 
lowed  by  a  copula,  does,  according  to  the  law  of  Scotland,  fjon- 
sfeilnte  a  marriage,  he  knows  of  no  case  in  uriuch  the  pardes-aie 
absolutely  bound  to  fulfil  an  obligation  to  many.  But  on  dot 
supposition  they  may  in  all  cases  resile  firom  sudi  obligation, 
bdn^iiableonly  to  a  claim  of  damages  for  breach  of  engagement. 
But  if,  on  the  other  hand,  a  promise  or  obligation  to  many,  fol- 
lowed by  a  oopula,  does  not  constitute  a  complete  manii^ge^  the 
Respondent  is  of  opinion  that  in  sach  a  case  the  parties^  at 
least  the  man,  could  not  resile  from  the  obl^ation,  altho«i|^  tbe 
effect  of  snob  obligation  might  be  deiesteA  by  anoAier  maniage 
as  a  mid«-impediment. 

7.  To  the  seventh  Inteirogatory  the  Respondent  deposes  and 
answereth,  that  Lord  Stair's  Institutes  is  a  work  of  very  hi^  axi* 
thority  in  the  law  of  Scotland,  though  some  of  the  opinions  con- 
tained in  it  are  erroneous :  and  as  to  the  doctrine  kid  down 
B.  1.  tit*iv.  (  6,  referred  to  in  the  Interrogatory,  ^e  Respondent 
deposes  and  answers,  that  he  holds.it  to  be  correct  under  the  ii- 
mitations  which  will  appear  firom  former  parts  of  his  depositioa, 
and  that  it  has  been  recognised  as  the  existing  law  of  Scothmd 
in  some  cases,  apparently  without  limitation,  but  in  other  cases 
under  limitations  which  appear  to  confirm  the  opinions  wlucb 
the  Respondent  has  already  given  upon  this  subject. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes  and 
answereth,  that  SrsUnes  Institutes. is,  one  of .  the  Istest  mstitu* 
tional  w<Hrks  of  authority  f»\.  the  law  of  Sootkiid,  though  some  of 
the  opinions  contained  in  it  are  erroneous:  and  as  to  the^doctrine 
therein  laid  down,  B.  1 .  tit.  vi.  §  5,  the  Respondent  is  of  opimoa 
that  it  is  not  recognised  as  the  midoubted  existii^  Uw  of  Soot- 
land  ;  that  in  the  last  edition  which  the  Responctent  hss  seen  of 
Bilkine's  Institute  published  in  1805»  there  is  a  note  whkh 
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aeems  to  tlie  RBspondeat  to  refer  to  the  doetriae  in  these  words : 
**  From  the  later  decisions  of  the  eouri  there  is  reason  to  doubt  clbi&, 
**  if  it  can  now  be  held  as  law,  that  the  fNrirate  declaratioaa  of 
pardeSy  even  in  writing,  are  per  $e  equivdent  to  actual  celffbra* 
tion  of  marriage.**  Amd  the  Respondent  does  for  himself  con* 
aider  the  doctrine  to  be  incorrect,  and  be  refem  to  fomer  pafts 
of  his  deposition  for  his  opinions  witk  respeot  te  it 

9.  To  the  ninth.  Interrogatory  the  Respondent  deposes  and 
answereth,  that  in  his  opinion  the  doctrine  was  reoo§psi«ed  and 
aDowed  by  the  decision  of  the  Court  of  Sessiim,  in  the  case  of 
Taylor  against  Kello,  16th  February  1786^  but  that  deeisioii  was 
reversed  in  the  IJouse  of  Lords,  and  though  the  reversal  was  vptm, 
special  grounds,  for  which  the  Respondent  refers  to  the  terms 
of  the  Judgment,  he  does  not  consider  that  the  doctrine  waa 
thereby  recognized :  Fuither  deposes  and  answereth,  that  in  Iris 
opinion  the  doctrine  was  not  recognized  by  the  decision  of  the 
Court  of  Session  in  the  case  of  Inglis  sgai&st  Robertson,  3  Blarch 
1786,  as  it  appeavs  to  the  Respondent,  though  the  report  tn  ^ 
Faculty  Collection  wants  precision,  that  it  was  a  case  of  long 
interooune  during  which  the  paities  had  carnal  conununicatiooi 
and  it  is  said  that  the  Defender  in  his  defence  did  not  deny  cos* ' 
cubUus ;  and  upon  die  wliole,  the  Respondent  thinks  dust  dbe 
deciuon  does  not  apply  to  the  doctrine  of  Mr.  Erakine,  oiled  in 
the  eighth  Interrogatory :  Further  deposes  and  answereth,  that 
his  informatbn  with  respect  to  the  case  Callender  i^gainst  Boyd, 
decided  in  1801,  but  which  do^  not  appear  to  have  been  re- 
ported, is  so  slight  that  he  does  not  think  bimsdlf  entitled  to 
give  any  opinion  upon  that  dedsion  as  an  authority:  Further 
deposes  and  answeredi,  that  the  decision  in  the  case  of  Edmond- 
stone  against  Cochrane,  15th  May  1804,  does  not  recognize  die 
doctrine,  as  that  was  a  case  in  which  a  copula  followed  the  obii* 
gation  to  marry,  or  declaration  of  marriage ;  and  though  it  is 
stated  in  the  report  that  the  Court  in  general  held  diat  a  written 
acknowledgment  de  prasenti  was  sufficient  to  constitute  mar* 
riage,  and  the  Interlocutor  of  the  Lord  Ordmary  which  the  Court 
adhered  to,  i^paraidy  resta  upon  the  consent  of  parties  to  con- 
stitute a  marriage  de  prasenH  without  refemog  to  the  copula ; 
yet  the  Respondent  without  other  information  respecting  the  case 
than  what  is  contained'  in  the  report,  cannot  suppose  that  the 
Court  overlooked  the  very  material  circumstance  of  the  copula, 
which  would  have  been  sufficient  with  a  bare  .promise  to  bind  die 
roan  to  marriage,  even  although  it  were  to  be  si^ypeaad  that  a 
declaration  of  marriage  de  prmsenti  did  not  eoMtitiile  a  oomplete 
VOL.  It  h  marriage. 
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JOBK  miiiTiage»  or-  that  a  promne  of  marriage  with  a  aubaequeat  oopiflB 
CLBRK,  dy  not  constitttte  a  complete  marriage ;  but  in  either  case  that 
the  obligation  was  by  the  subsequent  copula  rendered  so  binding- 
as  that  the  man  could  not  resile  from  it»  though  if  there  bad  been 
a  mednan  impedimeHtum  it  might  have  been  defeated:  but  upoo 
^be  evidence  of  the  report  the  Respondent  is  of  opinion  that  it  is 
at  least  highly  probable  that  some  such  general  doctrine  as  that 
laid  down  by  Mr.  Erskine  in  the  eighth  Interrogatory  was  od  that 
occasion  laid  down  by  the  judges. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes  and 
answerethy  that  as  to  the  effect  of  solemn  written  declarations  of 
consent  de  prasenti  to  marriage,  he  refers  to  what  he  has  already 
deposed  to  ;  and  as  to  the  reversal  of  the  judgment  in  Taylor 
against  Kello»  by  the  House  of  Lords,  he  is  at  a  loss  to  find  any 
general  declaration  of  law  expressed  or  implied  in  the  judgment, 
further- than  What  may  be  implied  in  its  being  found  that  mutual 
express  declarations  and  acknowledgments  of  marriage  in  writ- 
ing were  inefiectual  to  constitute  a  marriage,  in  the  circumstances 
of  that  case,  wherein  it  appeared  to  the  House  of  Lords  that  the 
parties  did  not  intend  or  understand  the  writings  as  a  final  agree- 
ment, nor  was  it  so  intended  or  understood  that  they  had  thereby 
eontracCed  the  state  of  matrimony,  or  the  relation  of  husband  and 
wife  from  the  date  thereof.  The  hc\a  stated  in  the  report  of  the 
case  in  the  Faculty  Collection,  and  in  the  Appeal  Cases  whkdi 
were  before  the  House  of  Lords,  leave  it  uncertain  what  will  be 
sufficient  in  the  circumstances  ^f  a  case  as  a  ground  for  findii^ 
that  the  most  direct  and  unequivocal  declaration  of  marriage  in 
writing  was  not  a  final  agreement,  nor  so  intended,  or  understood 
that  the  parties  had  thereby  contracted  the  state  of  matrimony  or 
the  relation  of  husband  and  wife  firom  the  date  thereof:  but  the 
Respondent  is  of  opinion  that  unless  it  haid  been  held  in  that  case 
by  the  House  of  Lords,  that  the  mutual  declaratioos  of  marriage 
were  not  sufficient  to  prove  the  constitution  of  a  marriage  without 
consummation,  or  without  something  further  done  by  the  parties 
in  pursuance  of  the  agreement  thereby  declared,  ti^e  ju(%menr 
would'  not  be  consistent  with  any  hypothesis  he  is  acquainted 
with  as  to  the  law  of  Scotland  with  respect  to  marriage,  and  Ais 
opinion  he  has  formed  upon  considering  the  facts  of  that  case  as 
they  are  stated  in  the  report  of  the  Faculty  Collection  and  in  the 
Appeal  Cases. 

11.  To  the  Seventh  Interrogatory  the  Respondent  deposes 
and  answereth,  that  he  refers  to  the  former  paru  of  his  daposidon 
upon  the  sub|ect  of  the  Interrogatory. 

12.  To 
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12.  To  the  twelfth    Interrogatory  the  Respondent  deposes         40Rir 
and  anawereth,  that  he  is  of  opinion  that  it  was  decided  in  the       clxri^, 
ease  of  M'Adam  against  H'Adam,  4th  March  1807»  that  a  verbal  ^ 
declaration  of  marriage  made  before  witnesses,  was  sufficient  to 
constitute  a  marriage,  but  the  ]>eponent  never  heard  of  any  other 
case,  in   which,   according  to  his  opinion,  it  was  decided  that  a 
bare  declaration  of  marriage  without  the  ceremony  of  marriage 
performed  by  a  cfergyman,  or  by  some  person  taking  upon  him 
the  functions  of  a  clergyman,  was,  while  matters  remained  entire 
and  tit  nudis  finibuM  contractus^  sufficient  to  constitute  a  marriage  -, 
and  the  Respondent  refers  to  what  he  has  already  deposed  with 
respect  to  the  case  of  M'Adam  i^nstM'Adam  :.  And  further 
deposes  and  answereth,  that  in  his  opinion  the  various  writings 
annexed  to  the  Libel  in  the  present  case,  though  they  contain  in 
words,   sufficiently  full  and  explicit  declarations  of  consent  de 
pr^uenti  to  marriage,  and  dedanttions  as  full  and  explicit  as  in  the 
case  of  M'Adam ;   yet  he  is  of  opinion  that  in  the  case  of  M'Adam 
the  declaration   of  marriage  was  attended  with  an  apparent  in- 
tention of  immediate  publication  of  the  contract  and  acknowledg- 
ments to  the  world  by  the  man  or  the  woman  as  his  wife,  which, ' 
on   the  supposition  that  marriage  may  be  perfected  by  mere  con- 
sent, expressed  by  the  parties,  makes  that  a  stronger  case  than  the 
present,  in  which  the  expression  of  mere  consent  given  by  the 
parties  was  not  attended  with  such  acts,  showing  that  it  was 
their  immediate  intention  to  contract  the  state  of  matrimony. 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 
and  answereth,  that  written  declarations  of  marriage  have  not,  so 
far  as  he  knows,  been  enumerated  by  lawyers  among  the  writings 
to  which  the  solemnities  of  formal  deeds  are  necessarily  required 
by  the  law  of  Scotland,  and  the  Respondent  refers  to  a  former 
part  of  his  deposition  upon  this  subject;  and  the  Respondent 
further  deposes  and  answereth,  that  he  does  not  recollect  of  any 
case  in  which  u  writing  was  sustained  as  proof  that  a  marriage  had 
been  contracted  between  the  parties,  where  such  writing  would 
not  have  been  probative  according  to  the  law  of  ScotUnd,  in  the 
case  of  any  other  contract  or  obligation. 

14.  To  the  fourteenth  Interrogatory  this  Respondent  deposes 
and  answereth^  that  in  a  question  of  personal  obligation  the 
want  of  the  solemnities  required  by  law  is  of  no  consequence 
where  the  party  judidally  admitted  that  he  wrote,  signed,  and 
delivered  the  writing,  but  where  the  party  only  signed  the 
writing,  and  did  not  write  it  with  his  own  hand,  it  is  void  and 

'  null  without  the  solemnities  where  matters  are  entire  and  tit 

h  2  nudit 
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JOHN  ■  nudis  Jinilnti  cofUradus.  The  Respondent  does  not  know  that 
CLSEK.»  tihe  point  has  occuived  in  a  question- of  maniage  where  matlets 
are  not  entire,  but  where  some  consideration  has  been  given  or 
***  scmiething  has  been  done  bj  the  obHgee  upon  the  fiuth  of  tlie 
deed,  whereby  his  condition  is  rendered  worse :  the  partj  who 
has  signed  tiie  deed  is  bound  by  it»  though  it  want  the  8oleainities» 
and  diough  he  did  not  write  the  deed. 

15,  16.  To  the  fifteenth  and  sizteeuth  InterrogatoiieB  this 
Respondent  deposes  and  aaswereth,  that  he  refers  to  ibrmer  parlft 
of  his  d^Kwition  upon  these  subfects. 

17.  To  the  seventeenth  InterrogaDory  the  Respondent  deposes 
and  answereth,  that  the  decision  in  the  ease  of  Ftanyoook 
against  Grintoo,  15th  December  1752,  determined  Aat  under 
the  circumstances  of  that  case  Uie  second  marriage  was  null  and 
void,  and  the  Respondent  is  of  opinion  that  this  ought  to  be  con- 
sidered as  a  decision,  that  a  pronuse  of  marriage  with  a  subsequent 
copula  does  constitute  a  marriage  to  the  e£fect  of  voiding  any  after 
marriage.  And  although  Lord  Kaimes  seems  to  think  that  the 
irregularity  of  the  second  marriage  in  that  case^  so  &r  as  it  pro- 
ceeded without  proclamation  of  banns,  had  weight  with  the 
Judges;  and  seems  to  think  that  in  a  case  where  the  banns  of  the 
second  marriage  have  been^  r^;ulariy  prodaimed,  the  second 
marriage  would  not  be  voided  on  the  ground  of  a  former  connec- 
tion in  which  there  had  been  a  promise  of  marriage  cum  co^kld- 
The  Re^ondent  is  of  opinion  that  there  is  no  material  distine* 
tion  between  the  two  cases,  for  the  second  was  a  valid  maniage 
without  proclamation  of  banns,  and  if  so  it  could  not  be  voided 
but  by  a  previous  marriage ;  and  if  there  was  a  previous  marriage 
the  second  must  have  been  voided  whether  it  was  regular  or  not. 
And  the  Respondent  refers  to  a  former  part  of  his  dq)osition  in 
r^ard  to  the  case  of  Pennyeook  against  Grinton,  and  with  regard 
to  the  eflbct  of  a  promise  of  marriage  when  followed  by  a 
copula.  And  the  Respondent  further  deposes  and  answered 
that  excepting  in  the  case  of  Pennyeook  against  Giinton,  he  docs 
not  know  that  the  question  ever  was  dedded  whether  a  promise 
of  marriage  given  by  a  man  to  one  woman  and  a  subsequent 
copula  with  her,  was  sufficient  to  void  an  titer  marriage  betwixt 
lum  and  another  woman.  But  the  Respondent  finds  in  Kilkenan'i 
decisbns  or  reports,  which  is  a  book  of  authority,  p.488t.* 
reference  to  two  cases  from  which  it  appears  to  the  Respondent, 
that  according  to  the  opinion  of  the  author,  and  according  to  the 
opinions  which  prevailed  when  those  cases  occurred,  a  promise  of 
marriage  with  a  subsequent  copula  did  not  constitute  a  marriage: 
Kilkerran*s  report,  in  which  ihe  reference  is  made,  is  of  the  case 

14  of 


Additional  Interrogatories. 

« 

1.  To  the  first  of  these  additional  Intetrc^tories  the  Respon- 
deat deposes  and  answereth^  that  he  is  of  counsel  for  the  Defien- 
dant  Mr.  Dalrymple  in  this  Cause,  and  has  been  professionally 
employed  by  him  in  conducting  his  defence,  and  that  according 
to  the  best  of  his  recollection  since  its  first  commencement. 

2.  To  the  second  additional  Interrogatory  the  Respondent 
deposes  and  answereth,  Hukt  he  gave  his  advice  and  assistance  in 
preparing  and  filming  the  cross  Interrogatories,  on  which  the 
witnesses,  prodooed  for  the  Plaintiff,  were  examined  in  summer 
and  autamn  1809,  and  acQording  to  the  best  of  his  recollection, 
lie  prepared  some  part  of  these  Interrogatories,  though  he  did  not 
fiacdly  adjust  or  prepare  tiiem  in  whole. 

3.  To  the  third  additional  Interrogatory  the  Respondent  de- 
poses and  answers  in  the  aiftrmative. 

4.  To  the  fourth  additional  Interrogatory  the  Respondent  de- 
poses and  answers,  that  he  did  advise  the  plea,  that  the  PiaintifiTs 
suit  is  barred  by  d»e  Defendant's  subsequent  marriage  with  Miss 
Manners,  and  that  he  suggested  that  plea,  though  he  does  n<n: 

h  3  recollect 
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oflimiing  against  Hamilton,  decided  1st  December  1749:  This  ^  ^<»^ 
W9S  an  action  of  damages  at  the  instance  of  a  woman  agunst  a  ^«f ^* 
man  for  seduetion  or  stuprumfraudulentum :  llie  author  says,  **  It 
was  admitted  that  action  might  nevertheless  lie  ex  dolo^  had  any 
firaud  or  deceit  been  used',  and  which  was  smd  to  be  the 
case  in  the  only  two  decisions  that  are  to  be  found  upon  record'on 
this  point,  viz.  Eer  contra  Uyslop,  in  1696,  and  Castlekw  contra 
Agnew  of  Shenchan,  as  in  both  there  was  a  promise  of  marriage ; 
though  in  Ker*s  case  Hyslop  the  man  had  in  the  interim  married 
another,  and  so  could  not  be  decerned  to  adhere  ;  and  in  Castle- 
law's  case  the  adherence  was  not  insisted  on  by  her,  and  Shenchan 
was  rather  willing  to  pay  the  2Q0L  sterling,  which  the  Commis- 
saries had  decreed,  and  so  the  adherence,  which  is  the  proper 
decemiture  on  promises  of  marriage  and  subsequent  copula,  was 
in  effect  passed  from  by  consent  of  parties.'*  The  case  of  Ker 
against  Hyslop  is  reported  by  FountainhaU,  vol.  i.  p.  728,  and 
appears  to  have  been  decided  on  15  th  July  1696;  but  the  Respon- 
dent has  obtained  no  further  information  respecting  the  case  of 
Agnew. 

JOHN  CLERK. 
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.recollect  whether  he  was  the  first  or  only  person  that  suggested  k 
or  not ;  and  that  he  does  not  recollect  whether  he  took  it  Ibr 
granted,  that  the  Plaintiff  was -in  the  perfect  knowledge,  that  the 
Defendant  had  returned  to  Britain,  and  of  his  courtship  of  and 
intended  marriage  with  Miss  Manners,  and  rather  thinks  he  did 
not  take  these  circumstances  for  granted,  or  that  they  were  modi 
in  his  contemplation. 

5.  To  the  fifth  additional  Interrogatory  this  Reqxyndent  de- 
poses and  answers,  that  supposing  the  Plaintiff  neither  knew  of 
the  Defendant's  return  to  Britain,  but  was  induced  to  befieve 
he  was  abroad,  nor  of  his  intended  marriage  with  Mias  Man- 
ners until  it  had  actuallv  take  place,  his  opinion  as  to  the 
present  suit  being  barred  by  the  subsequent  marriage  would  bs 
the  same,  that  it  is  on  the  supposition  that  the  Plaintiff  was  ac- 
quainted with  these  circumstances. 

JOHN  CLERK. 


13th  NoFember  1810. 

DAVID  CATHCART,  Esq.  of  the  city  of  Edinburgh, 

Advocate,  aged  fortf'^six  years,  a  Witness  produced  and 


sworn. 


DAYID 
CATHCART, 

Bsa. 


DEPOSES,  that  he  has  practised  as  an  Advocate  before  the 
Court  of  Session  in  Scotland,  since  the  year  1 785,  and  to  the 
seventh  article  of  the  said  Allegation,  the  Deponent  having  atten- 
tively and  deliberately  perused  and  considered  the  several  articles 
of  the  said  Allegation  with  the  Exhibits  annexed  thereto,  and 
also  the  libel  given  in  th^  said  cause  on  the  part  of  Johanna 
Dalrymple,  the  promoter,  and  the  original  exhibits  maiked  So* 
1,2, 10,  and  11,  and  the  several  original  letters  annexed  to  the  said 
libel,  he  deposes  and  says,  that  he  conceives  a  penon  domiciled 
in  England  does  not  become  domiciled  in  Scotland  who  comes 
there  without  any  will  of  his  own,  in  consequence  of  orders  with 
a  marching  regiment,  and  merely  remains  there  with  his  r^ment 
As  to  succession  the  Deponent  hokhi  it  clear  that  his  domicile  wai 
hot  changed,  although  from  his  accidental  residence  his  conduct 
must  be  subject  to,  and  r^ulated  by  the  kw  of  Scotland  whik 
he  resides  there.  The  Deponent  can  entertain  no  doubt  thst 
such  a  pemon  could  lawfully  contract  a  marriage  according  to 
the  law  of  Scotland,  but  he  thinks  that  in  establishing  a  private 
marriage,   the  courts  here  in  such  a  case  would   require  much 

strong 
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stronger  evidence  than  might  be  sufficient  to  establbh  a  marriage         david 
-betwixt  natives  of  this  country,  and  he  conceives  that  it  would     cathcart* 
enter  deeply  into  the  consideration  of  the  courts  of  this  country,         ^^^ 
in  determining  a  question  of  this  kind,  that  the  young  man  ' 

who  granted  the  writings  founded  on,  was  not  domiciled  in  this 
'country,  was  a  minor,  incapable  of  entering  into  such  a  contract 
in  England  where  he  was  domiciled ;  and  they  would  attentively 
•consider  whether  the  words  or  expressions  from  which  his  con- 
sent to  marriage  was  inferred,  were  of  that  nature  and  form,  so 
as  to  leave  no  possibility  of  doubt  as  to  his  solemn  intention 
to  contract  marriage,  especially  if  matters  remained  entire  :  The. 
Deponent  is  of  opinion^  that  between  a  man  and  a  woman  domidl- 
ed  in  Scotland,  according  to  the  law  of  Scotland  such  persons  never 
having  had  carnal  copulation  together,  upon  the  faith  of,  or  subse- 
quent to  any  promise,  acknowledgment,  or  declaration  of  marriage, 
and  they  never  having  lived  or  cohabited  together  as  husband  and 
wife,  or  been  reputed  as  such,  by  their  relations,  neighbours  or  ac- 
quaintances and  others,  such  pretended  promise,  acknowledgment, 
or  declaration  as  are  contained  in  the  writings  marked  No.  1,  2, 
10  and  11,  and  the  letters  annexed  to  the  libel,  although  the 
same  had  been  preceded  by  a  carfkal  copulation,  do  not  amount  to 
or  constitute  a  valid  or  eflftsctual  marriage  Ic^ly  binding  on  either 
6f  the  ssdd  parties ;  and  matters  being  entire,  he  apprehends  it 
was  in  the  power  of  either  of  them  to  reule.  The  Deponent  will 
explmn  what  he  understands  to  be  the  law  of  Scotland  with  re- 
gard to  marriage.  By  our  ancient  law»  and  by  the  canons  of 
the  church  of  Scotland,  vide  Canons  of  the  Church  of  Scotland  in 
1242,  published  by  Lord  Hafles,  celebration  of  marriage' in /tfcie 
eccletUE  was  indispensable.  This  unquestionably  continued  to  be 
the  law  of  Scotland  till  the  Reformation,  when  marriage  continued 
to  be  celebrated  by  clergyman  who  had  been  deprived  of  their 
functions.  The  difficulty  of  proving  solemnisation  at  a  great 
distance  of  time,  gave  rise  to  the  "Statute  1503,  ch.  77 y  which 
introduced  a  presumption  that  if  the  mluiiage  had  not  been  ob- 
jected to  in  the  life-time  of  the  man,  it  should  be  sufficient  to 
obtain  possession  of  the  terce,  that  the  woman  was  by  habit  and  re- 
pute the  man's  lawftil  wife  during  his  life-time.'  "  By  and  while 
it  be  clearly  decerned  and  sentence  given  that  she  was  not  his 
lawfiil  wife.'*  It  is  clear,  therefore,  that  cohabitation  as  man  and 
wife  was  not  held  as  sufficient  to  constitute  marriage,  it  was  only 
held  to  afford  a  presumption  that  a  marriage  had  been  solemnised 
between  the  parties,  unless  the  contrary  had  been  proved,  vide 
Sir  George  Mackenzie's  observations,  p.  1 14. 

h4  In 
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ffj^iD  Ib  dtetafoe  vmft  the  Act  1551»  di.l9»  Antet  BigHBf »  de- 

^«AT«^^ET»  ijMMifrntfftj  thmt  a  marriage  ooidd  only  b«  constitiitBd  by  cdelMs- 
tion  in  fade  ecderim.  The  law,  thereibie,  lud  no  idea  of  any 
**  other  maifiage,  and  Sir  Geoi|^  Maekenae  remaiira^  mairii^  k 
ooatnoted  with  «•  |»er  Ai«ra2qgfi(Mi»  or  bemdictioncm  ^ocienm  ti 
mite  coitem.  In  the  same  way  after  the  Reformation,  akhongh 
marriage  was  no  longer  aaacrament*  yet  odebration  by  alCnartn- 
after  the  procfaunation  di  banna  was  held  to  beeaaentii&y  raqufr- 
sile;  TUb  is  established  by  the  tet  book  of  diflc^lne  in  U60^ 
(vkle  Archbfahop  Spottiswood'e  Chnreh  Hialory,  b.L  pu  172),  by 
the  diradory  of  worsh^  b  1643»  by  the  Acts  6  aad  7  of 
Assembly  1690,  and  Act  15  of  Assembly  1715 ;  in  short,  the  whole 
ef  our  Statutes  not  only  hold  the  aolenmisation  of  a  mamage  by 
a  Clergyman  as  neeessaij,  but  punish  with  severity  Cletgymea 
not  autfaorisod  by  the  churdi  as  then  eataUiahed,  who  ahonld 
attempt  to  celebrate  marriage.  By  the  statute  1641,  di.  8,  le- 
raed  by  Statute  1661»  ch.  34,  it  was  enacted  that  whoeier  shall 
marry  in  a  clandestine  way,  or  procure  themselFes  to  be  manied 
by  Jesuits,  Priests,  or  any  ethers  ^not  aulhorised  by  the  Idih^ 
shall  be  imprisoned  for  three  months  aad  shall  pay  vecj  h%h 
fines^  and  that  the  celebrator  ef  suck  wMn^go  shall  ho  ba- 
nished the  kingdom,  never  to  ratom  thsrem,  under  the  pain  ^ 
death. 

At  the  time  these  Statutes  passed,  no  idea  had  ewer  beea 
entettatned  that  persons  declaring  their  coneent  to  many  dt 
prtfiMiili,  was  as  eiectual  a  marriage  as  could  he  eelebiated  by  a 
Clefgymaa,  without  any  thin^  whatever  having  flawed  upon  it ; 
such  a  dedaradon  might  afterwards  produce  that  eflfect  by  ochh 
summatson  aad  cohabitatioa  aa  man  and  wife,  dther  ia  virtue  of 
the  Statute  15QS,  wUeh  secured  her  teroe  to  the  wklow,  who  had 
cohabiiled  with  and  Mved  with  her  husband  as  las  wife,  without 
.  thdr  fnarriage  bdag  dwUenged  during  his  lifo ;  or  from  niattera 
aotbeii%entire»theone  party  might  have  a  chum  upon  the  other 
to  sokmniae  marriage,  and  which  mig^t  be  enlbroed  by  ihe 
Commissary  Oomt,  according  to  a  case  slated  by  Cndg,  Hb.  iL 
diegi  18  and  29.   By  the  Statute  1698»  ch.  6,  it  was  enacted  that 
perscms  clandestindy  or  irregularly  married,  contrary  to  the  Act 
1661,  shall  be  obliged  to  dedare  the  mane  of  the  penon  who 
celebrated  the  same,  aad  of  the  witnesses*  under  a  very  heavy 
penaltef  aad  imprisonment*  aad  the  celebrator  is  dedared  to  be 
liaUe  to  be  summarily  seised*  and  to  be  punished  by  perpetual 
haniBbment,.  and  such  pecunial  or  corporal  pains  as  the  privy 
ooundl  should  think  fit.    These  Stalales,  therefore,  appear  d- 

together 
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together  absurd,  if  celebration  by  a  deig]rmaii»  or  by  lome  one  datui 
assuming  the  functions  of  that  office,  had  not  been  conoeived  ^m^Hoakt, 
necessary  to  constitute  marriage  by  the  kw  of  Scotland ;  and  the 
Deponent  is  not  acquainted  with  a  single  instance  in  which  it  ""** 
has  been  ultimately  decided,  m  Scotland,  that  the  bare  declarar 
tion  of  parties  without  celebration,  rebus  iniegriij  e^er  had  the 
effect  of  constituting  marriage,  unless  the  case  of  M'Adafii  against 
M'Adam,  (14th  March  1807,)  in  which  a  great  difference  of  opir 
nion  prevailed  in  the  Court  of  Session,  shall  be  held  as  of  this 
descripdoB,  but  that  qase  is  not  yet  finally  decided,  being  under  ap- 
peal, and  is  totally  different  from  this,  as  there  Mr*  M'Adamhanng  . 
lived  with  a  woman  by  whom  he  had  two  children,  summoned 
all  his  servants,  and  taking  her  by  the  hand  in  their  presence,  - 
declared  her  his  lawful  wife,  and  the  children  his  lawful  children, 
and  to  which  the  lady  seemed  to  assent,  and  was  congratulated 
upon  the  marriage  by  many  persons,-  and  in  the  course  of  the 
same  day  Mr.  M'Adam  shot  himself.  .Here  there  was  a  public 
declaration  of  marriage  d€  prduenH  before  a  number  of  witnesses, 
which  rendered  it  public  and  notorious,  and  he  had  never  resiled 
from  that  declaration  of  marriage ;  whereas,  in  the  present  case^ 
according  to  the  statement  givei^  the  writings  founded  on  were 
altogether  latent  and  known  to  no  person  but  tbemselvesi  and 
were  solely  in  the  custody  of  the  lady.  The  D^nent  apprehends 
that  many  cases  have  occurred  in  Scotland  where  the  aolaiowledg* 
ments  or  declarations  of  marriage  by  the  parties  were  stronger 
than  those  made  use  of  in  this  case,  and  where,  from  their  having 
been  no  cohabitation  afterwards  as  man  and  wife,  these  dedar*- 
tions  in  words  de  pr^uenti  were  \iot  held  sufficient  to  Gonsti« 
tute  marriage,  that  is  to  say,  that  until  cohabitation  bad  barred 
the  power  of  resiling,  each  of  the  parties  might  resile.  In  the 
case  of  M'Lauchlane  against  Dobson,  (6th  Dec.  1796,  *Su{^de- 
ment  to  Dictionary)  a  loi^  correspondence  by  letters,  in  which 
the  parties  styled  each  other  husband  and  wife,  fdlowed  by  a 
verbal  dechtfation  of  marriage  before  witnesses,  was  held  insuffi-^ 
cient  to  constitute  a  marriage  where  there  was  no  consummation  ; 
for  although  in  this  country  there  are  no  precise  forms  which  are 
indispensable  in  the  solemnization  of  marriage,  yet  rebui  integrit 
it  can  only  be  constituted  by  a-  consent  adhibited  in  the  presence 
of  a  clergyman,  or  in  some  other  solemn  mode  equivalent  to 
actual  celebration.  In  that  case  at  least  thirty  letters  had  been 
written  by  Dobson  to  the  lady,  addressed  to  her  as  his  wife,  and 
subscribed  her  affectionate  husband,  and  he  had  even  written 
letters  to  her  mother  and  sister*  addressed  to  the  first  b  the  cha- 
racter 
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BAViD        i«cter  of  his  mollier-ui-law,  and  the  latter  his  sister ;  the  kdr 
CATBCART,     had  in  the  same  manner  subscribed  herself  his  affecdonale  wife, 
and  even  by  tbe  name  of  Helena  I>obson;  and  at  a  meeting  of  her 
relations  Dobson  did  there  publicly  acknowledge  and  dedaie  Hele- 
na M'Lauchlanc  to  be  his  married  wife,  and  she  on  her  part  d^ 
clared  him  her  lawful  husband  :  although  the  Commissaries  in  an 
action  at  the  instance  of  the  lady  against  Dobson,  declared  tbe 
marriage,  yet  the  Court  of  Session  altered  that  judgment.    In  that 
<»Be  it  was  expressly  laid  down  by  Lord  Justice  Clerk  McQueen. 
^  (certainly  one  of  the  highest  authorities  upon  the  law  of  Scotland) 
**  that  consent  de  praienii  admits  penUentia ;  private  consent 
"  is  not  the  consent  the  law  alludes  to,  it  must  be  before  a  priest 
**  or  something  equivalent,  they  must  take  the  oath  of  God  to  each 
**  other,  a  present  consent  not  followed  with  any  thing  may  be 
<•  given  up,  but  if  so,  it  cannot  be  a  marriage."    And  this  reason- 
ing had  great  weight  with  the  bench.    In  the  caseofM'Innes 
against  More,  the  declaration  of  marriage,  which  was  by  a  holo- 
graph writing  in  words  depnesenti^  (20th  Dec.  1781),  was  found 
not  to  be  sufficient  to  constitute  marriage.    The  decree  of  the 
House  of  Lords  declared,  '*  that  the  written  acknowlec^fment  u 
■*  not  sufficient  proof  of  any  marriage  having  passed  betwixt  tbe 
**  pursuer  and  defender."    In  that  case,  a  consent  or  declaratioQ 
of  marriage  de  prasenti  was  established,  but  this  was  not  found 
sufficient  to  prevent  More  from  resiling,  as  matters  were  entire 
from  that  period,  no  cohabitation  baring  taken  place.    In  the 
case  of  Taylor  against  Kello  (1 6th  February  1786),  the  parties 
had  interchanged  and  delivet)ed  to  each  other  mutual  missives  in 
the  following  terms  :     <<  I  hereby  solemnly  declare  you,  Patrick 
Taylor,  in  Birkenshaw,  my  just  and  lawful  husband,  and  remain 
your  affectionate  wife,  A^nes  Kello.**    There  was  thus  the  most 
complete  legal  eridence  of  mutual  declarations  of  marriage'^ 
prasenti.     The  Commissaries  found  this  to  be  a  manrage;  the 
Court  of  Session  confirmed  the  judgment,  but  it  was  afterwards 
reversed  upon  appeal :  no  doubt  difierent  cases  might  be  men- 
tioned, where  similar  writings  have  been  held  suffident  to  con- 
stitute a  marriage,  but  then  in  all  these  cases  consummation  or 
cohabitation  as  man  and  wife  had  followed.    Thus  in  the  case  of 
M'Eje  against  Ferguson;  1 782,  both  parties  in  the  presence  of 
witnesses  declared  before  God  and  man,  that  they  took  each 
other  for  man  and  wife,  and  they  accordingly  undressed  and 
went  to  bed,  where  they  remained  nudus  cum  nudd^  with  the 
door  locked  for  a  considerable  time;  the  Commissaries,  4tb  Jan. 
1 780,   <*  found  facts,  circumstances^  and  qualifications  proven, 

"  sufficient 
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**  sttllVicieDt  to  infer  a  marriage  betwixt  the  partiea,'*  and  this       datid 
judgment  was  confirmed.      In    the  same  way  in  the   case  of    cathcabt, 
Cochrane  against  Edmonstone,  (1802),  although  there  was  a  '"^ 

private  declaration  of  marriage  in  words  de  prasentif  yet  this  was  — -~— 
also  followed  by  consummation,  as  Edmonstone  admitted  that  he 
slept  with  the  lady  the  night  after  he  had  given  her  the  letter, 
and  their  cohabitation  as  man  and  wife  continued  for  some  time 
afterwards.    Further,  all  contracts  of  marriage  which  are  sub- 
scribed in  the  most  solemn  and  formal  manner,  contain  a  consent 
de  prasentif  the  parties  thereby  **  accept  and  take  each  other 
*'  for  lawful  spouses,**  with  an  after  declaration  to  solemnize  the 
marriage  in  face  of  the  church.    Yet  it  has  always  been  held,  that 
these  declarations  of  marriage  made  de  prasenH  do  not  constitute 
'  marriage,  but  that  it  is  in  the  power  of  either  of  the  parties  to 
resile ;    and  even  when  this  solemn  contract  was  fortified  by 
-  penalties^  it  has  been  found   that  there  was  still   a  power  of 
resiling,  rebus  integris^  25th  Jan.  1715,  Young  against  Irvine  and 
Anderson.    Although  Lord  Stair  has  not  treated  of  this  subject 
vrith  his  usual  accuracy,  yet- the  Deponent  does  not  consider  his 

•  LfOrdship  8  opinion  as  decidedly  contrary  to  what  he  the  Deponent 
has  above  ventured  to  state,  for  although  Lord  Stair,  b.  i.  t.4, 
seems  to  think  that  the  public  solemnization  of  marriage  though 

•  enjoined  by  the  law  is  not  essential,  and  takes  notice  of  the  dis- 
tinction betwixt  public  and  private,  or  clandestine  marriages ;  yet, 
when  he  comes  to  specify  how  a  private  or  clandestine  marriage 
•is  constituted,  he  refers  to  cohabitation,  and  being  commonly 
.  reputed  man  and  wife,  which  he  observes,  validates  the  marriage, 

and  gives  the  wife  right  to  her  terce,  by  the  Statute  1.503,  ch.  77, 

and  he  also  refers  to  a  contract  of  marriage  found  valid,  though  the 

marriage  was  never  solemniz^,  and  to  a  similar  case  in  which  the 

contract  of  marriage  was  found  valid,  and  the  man  obliged  to 

solemnize  the  marriage,  seeing  he  had  procreated  children  with 

the  woman,  and  by  his  writings  had  acknowledged  he  had  married 

her ;  all  this  seems,  to  the  Deponent  to  confirm  the  opinion  that 

rebus  integris,  a  contract  or  declaration  of  marriage  may  be  resiled 

from ;  his  Lordship  has  indeed  said,  upon  the  authority  of  the 

•canon  law,  that  consensus  non  coitus  facit  matrimoniuin ;  this  is 

certainly  true,  it  is  not  the  coUus  that  makes  the  marriage, 

but  the  consent  must  be  expressed  in  the  regular  way  the 

law  requires,  by  solemnization,  and  if  is  not  so    expressed, 

the  court  must  judge  whether  by  feusts  and  circumstances,  the 

-alleged     consent  has  been    carried    into  effect,   and  will    not 

give  it  greater  weight    than    the    declaration    of    parties  de 

pr'asenU 
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DAY  ix>        pnnenH  in  a  tegular  contmct  of  marriage,   tkat    they  aooopt 
CATHCARTt    of.  each  other  as  husbaad  and  wife,  and  t)iat  they  will  afttSEwanb 
*^^         ccdiabit  aa  married  persons,  or  celebrate  the  marriage  with  tbeir 
""""^"""""^  first  convenieocy.  As  to  the  writings  No.  2,  and  10,  they  aie 
stated  in  the  envelope  to  be  sacred  promises  and  engagements, 
which  demonstrates  the  opinioo  ef  the  parties  that  fimher  cele- 
bmtion  was  to  take  place ;  and  in  the  writing  No.  10,  Bfr.Dal- 
rymple  aay^  **and  as  such  I  shaU  aokaowledge  her  the  moment 
"  it  is  in  py  power,**  andMiss  Gordon  dedares  ^  that  notlungbat 
**  necessity  shall  ever  liovoe  me  to  declare  this  marriage'*  which 
.  seems  also  to  imply  that  something  further  was  to  be  done.   And 
therefore,  even  according  to  this  riew,  the  Deponent  ooncems 
either  party  may  have  the  power  of  resiUng  while  matters  are  en- 
tire.   But  if  parties  have  acted  upon  the  6ith  of  it  by  consnm- 
mation  or  cohabitatioo,  this,  as  in  every  other  agreement,  must 
bar  pe$iiieutia9  and  must  of  course  render  the  consent  of  equal 
effect  as  if  given  in  fade  ecc{en«e,  Mr.  Brskine  s  doctrine  is  moie 
un&vourable  to  the  opinion  the  Deponent  has  fiM-med.     He  has 
referred  to  no  authority  where  the  private  consent  ai  parties  by 
words  de  imeMsii  has  been  found  sufBcient  to  constitute  marriage 
by  the  mere  emission  of  words  or  by  a  writiii;g,  either  consum- 
mation or  oehabitation  having  followed  u^on  it    The  Deponent 
has  already  siud,  that  he  can  find  no  such  case;  and  the  three  capita 
which  have  been  decided  smee  Mr.Erskine'alnsdtntite  was  writr 
ten,  riz,  M*Lauohhine^  M'Innes,  and  Taylor,  in  all  of  whieh  the 
most  express  words  de  pnuenH  are  made  use  <tf,  seem  to  the  De- 
ponent to  be  suffidently  stnmg  fee  shake  the  opinion  of  Mr. 
Erskine  unsupported  by  any  authority  whatever.    Besides,  about 
the  very  time  that  Mr,  Ertkine  wrote  his  book,  a  most  learned 
and  aUe  judge  had  formed  n  decidedly  contrary  opinion,  whieh 
has  been  published  in  his  Elucidations  respecting  the  law  <if  Sool- 
land,  and  which  i^ipears  to  the  Deponent  ^titled  to  very  groat 
weight,  vide  Kaime*s  Elucidations,  article  5.  The  Deponent  ap- 
prehends that  the  consent  or  acknowledgement  de  pnesenti  mmj 
be  proved  by  witnesses,  or  it  may  be  proved  by  writing,  and  it 
will  be  equidly  effectual  whether  it  be  proved  in  the  one  way  or 
the  other.   If  proved  by  writing,  it  should  be  by  a  hologniph 
writing,  or  by  a  writing  attested  before  two  unexceptionable  wit- 
nesses.   The  Writing  No.  10  is  neither  the  better  nor  worse  of 
*'  Charlotte  Gordon,  witnew ;"  a  woman  cannot  be  an  instrumen- 
>     tary  witness ;  aad  on  account  of  her  being  the  sister  of  one  of  the 
parties,  she  could  not  be  examined  on  her  part ;  vide  1 0th  July, 
\  790,  Dalziel  against  Richardsop. 

8.  To 
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8.  To  the  eighth  ardele  of  the  said  Allegation,  the  Deponent       dayid 
is  humbly  of  opinion  and  eaya,  that  by  the  general  kiw>  usages,    q^thcamt, 
and  customs  of  Scotland^  the  Writings  there  mentioned  and  al- 
luded to  do  not  amount  to  move  than  an  obligation  to  solemnize  ^* 
a  mairiage  in  the  fiioe  of  the  drarch  at  some  future  period,  pro- 
vided either  party  sbeuld  be  duly  called  ttpon  so  to  do»  and  there 
should  be  no  legal  impediment  to  the  said  marriage ;  and  if  the 
woHuin  shall  afterwards  be  aWwe,  or  ha?e  Just  grounds  to  pre- 
sume that  it  is  not  the  intention  or  the  man  to  proceed  to  the 
solemnisation  c(f  the  marriage  in  punuance  thereof,  and  in  parti* 
cttkr  shall  ha?e  knowledge  or  creAble  information  that  he  is  about 
to  solemnize  marriage  widi  another  person^  and  thereupon  shall 
om^  or  neglect  to  call  upon  him  to  piooeed  to  the  solemnization' 
and  completion  of  that  marriage  in  pursuance  of  such  obligation, 
and  to  institute  legal  proceedings  for  giring  effect  thereto,  and 
the  man  shall  accordingly  without  objection  or  interruption  in  due 
and  legal  form  solemnize  marriage  with  anodier  person,  then  such 
obligation  to  marry  as  is  contained  in  the  said  papers  or  any  of 
them»  cannot  operate  to  render  void  the  subsequent  marriage  so 
duly  and  kwfolly  solemnized.    If  a  legal  marriage  has  taken 
place,  then  any  posterior  marriage  of  one  of  the  parties  must  be 
nuU.    No  doubt  in  the  case  of  Pennycook  against  Grinton,  15th 
December  1752,  it  was  found  that  a  promise  of  marriage  fol- 
lowed with  a  copula  makes  a  lawAd  marriage^  and  that  an  after* 
marriage  of  one  of  the  parties  was  void.  Lord  Kaimes  has  most 
Justly  questioned  the  authority  of  this  Judgment,  and  seems  to 
think  it  must  have  had  great  weight,  with  ^e  court,  that  procla- 
mation of  banns  had  not  taken  place  in  the  posterior  marriage^  . 
His  Lordship  certainly  assigns  the  strongest  reasons  for  questioning 
it,  and  the  Deponent  doubts  much  how  for  the  court  would  now 
pronounce  a  similar  Judgment,  especially  when  he  considers  two 
other  cases  whkh  he  ^inks  materially  afifect  this  question ;  the 
one  is  the  case  of  Magdalen  Cochrane  against  Campbell,  19th 
June  1751,  and  affirmed  in  the  House  of  Lords,  31st  January 
1753;  and  the  other  that  of  William  Napier  against  Napiers, 
12th  June  1801.    In  both  of  these  cases  there  was  the  strongest 
evidence  of  anterior  marriages  produced,  such  as  the  Deponeiit  is 
quite  satisfied  must  have  established  these  marriages,  had  not 
other  marriages  taken  place  in  which  the  rights  of  third  parties 
were  involved.  The  Court  of  Session,  in  the  first  case,  found  that 
the  Farsaer  by  her  acquiescence  for  many  years  was  barred  per- 
'  tonaU  exceptione  from  being  admitted  to  prove  that  she  was  mar- 
ried to  Mr.  Campbell  of  Carrick,  before  he  was  married  to  Jeah 

Campbell. 
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DATXD        Campbell.    This  iiiterlocutor  was  *  appealed,  and  the  judgment 
CATHCAKT,    was  of  consent  reversed  6th  February  1748,  and  both  parties  led 
Bsa.  their  proof;  Magdalen  Cochrane  accordingly  alleged  that  Mr. 

-    -  Coekbum,  the  episcopal  clergyman  who  married  them,  together 

with  the  witnesses  who  were  present,  were  dead ;  that  Mr.  Oxk-' 
bum.  bdog  afraid  of  the  penalties  of  celebrating  a  clandestine' 
marriage^  had  refused  to  grant  a  certificate,  but  declared  that  the 
certificate  granted  by  Mr.  Campbell  was  equally  eflectual  as  if 
granted  by  him;  and  Mr. Campbell  accordingly  granted  the 
strongest  certificate,  declaring  that  he  was  that  day  married,  and 
that  she  was  his  wife:  she  produced  that  certificate,  and  she 
^  proved  their  previous  courtship  and  a  general  report  in  the  town 

of  Paisly  and  neighbourhood  of  the  marriage,  at  the  time  it  was 
celebrated,  and  recent  declarations  to  third  parties  by  Mr.  Camp- 
bell ;  that  diey^  had  been  married  by  Mr.  Cockbum,  and  before 
his  two  servants,  the  persons  mentioned  by  the  Pursuer ;  and  there 
was  evidence  of  the  consummation,  and  of  their  having  cohabited 
as  man  and  wife,  and  there  were  no  less  than  128  letters  all  writ- 
ten by  Mr.  Campbell  to  her  as  his  wife ;  in  short,  there  was  a 
proof  of  marriage  by  declaration  de  prasenii,  and  hcU  and  cir- 
cumstances which  in  an  ordinary  case  would  have  been  irresisti- 
ble ;  but  as  she  had  been  prevailed  upon  to  keep  the  marriage 
secret  on  account  of  Mr.  CampbelFs  situation,  and  after  his  second 
marriage,  at  his  earnest  solicitation  to  save  him  from  absolute  ndn, 
the  Deponent  conceives  that  when    the  Commissioners  found 
Magdalen  Cochrane*s  marriage  not  proved,  and  Jean  Campbell's 
marriage  established,  they  must  have  decided  the  case  upon  the 
second  marriage,  as  a  mid-impediment  which  prevented  the  evi- 
dence as  to  the  first  marriage,  which  did  not  amount  to  a  celebra- 
tion m  fade  ecclesite,  receiving  full  efifect.    The  case  of  Napier 
versus  Napiers  was  of  a  similar  description,  the  evidence  of  the 
first  marriage  by  cohabitation,  habit^  and  repute,  the  Deponent 
thinks,  must  have  prevailed,  had  not  a  second  marrii^  taken  place 
in  fade  ecclesia.  Lord  Kilkerran,  p.  488,  in  reporting  the  opinion 
of  the  court  in  the  case  of  Linen  versus  Hamilton,  shows  also 
that  the  court  at  that  time  first  assembled,  1 749,  understood  that 
in  the  case  of  a  promise  of  marriage  cum  capuld  subtequentet  a 
man  by  entering  into  another  marriage  in  the  meantime,  might 
prevent  the  woman  from  pursuing  for  a  declaration  of  marriage, 
as  he  states  the  opinion  of  the  court  to  have  been,  that  if  the  mao 
in  the  meantime  married  another  woman,  there  could  be  no  pro- 
cess for  adherence,  and  he  refers  to  the  case  of  Kerr  versus  Hit. 
lop  in  1796  as  ascertaining  this. 

9.   To 
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9.  To  the  ninth  article  of  the  said  allegation  the  Deponent  de-        iJavzo 
poses  and  says,  that  if  a  writing  be  holograph  by  the  law  of  Scot--    cathcart^ 
land,  it  does  not  require  the  attestation  of  two  competent  wit-  ^^^ 

nesses.;  the  Deponent  has  already  stated  that  Charlotte  Gordon  -  —— — — 
cannot  be  an  instrumentary  witness. 

DAVID  CATHCART. 
Examined  upon  Interrogatories. 

1 .  To  the  first  of  these  Interrogatories  this  Respondent  de- 
poses and  answers  affirmative. 

.  2.  To  the  second  Interrogatory  the  Respondent  deposes  and 
anawers,  that  he  thinks  a  marriage  may  be  constituted  in  Scot- 
land by  promise  and  subsequent  copula,  or  by  a  solemn  verbal 
or  written  declaration  of  parties,  if  followed  by  consummation  or 
cohabitation  as  man  and  wife,  without  reference  to  the  legal 
domicile  or  place  of  the  parties  residence. 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  thinks  marriages  celebrated  at  Gretna  Green'  or 
other  places  in  Scotland,  will  be  effectual  marriages  although 
both  parties  were  domiciled  in  England,  provided  the  celebra- 
tion, or  what  has  followed  upon  it,  be  sufficient  to  constitute  a 
marriage  by  the  Law  of  Scotland ;  and  the  Respondent  considers 
that  this  doctrine  is  confirmed  by  the  decision  of  the  court  Wyche 
versus  Blount,  27th  June  1801. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  is  not  acquainted  with  any  decision,  maxim,  or 
authority  declaring  that  persons  not  domiciled  in  Scotland  are 
not  subject  to  the  law  of  marriage  there. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answers  affirmative,  except  as  to  the  last  part,  as  he  does  not  think 
any  consent  de  pr^Bsenti  except  in  fade  ecclesia,  rebus  integris,  can 
constitute  a  marriage  in  these  circumstances,  upon  the  grounds 
he  has  endeavoured  to  explain  in  his  deposition  in  chief. 

.  6.  To  the  sixth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  apprehends  that  parties  are  entitled  to  resile  from 
every  obligation  to  marriage,  provided  that  matters  are  entire ; 
but  if  they  have  cohabited  together  subsequent  to  that  obligation^ 
he  thinks  they  cannot  resile. 

7.  To  the  seventh  Interrogatory  the  Respondent  deposes  and 
answers,  that  Lord  Stair  s  Institutes  is  a  book  of  great  authority 
in  the  law  of  Scotland.  The  passage  alluded  to  in  this  Inter- 
rogatory must  be  considered  with  the  context,  and  the  Deponent 

doubts 
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9AVIO  doubci  very  tnueb  bow  far  tkedodoae  which  Mems  to  ante  from 
CATflCAKT^  these  words  taken  by  Aemselves*  can  be  recognized  as  the  eiist- 
inglaw  of  Scodand. 
»  8.  To  the  eighth  Intem^torj  the  Respondent  deposes  and  an- 
swers, that  Erskine's  Institutes  is  one  of  the  latest  institntional 
works  of  authority  in  the  law  of  ScotUnd,  but  the  Reipondent 
does  not  think  thaH  the  doctrine  laid  down  in  the  passage  quoted, 
has  been  recognized  as  the  existing  law  of  Scotland :  In  tbe  last 
edition  this  doctrine  is  attempted  to  be  corrected  by  a  note  of 
the  edkor  referring  to  different  causes  decided  smoeMr^Brsldaes 
book  was  written. 

0.  To  the  ninth  Interrogatory  the  Respondeat  deposes  and 
answers^  that  he  thinks  the  case  oi  Kello  and  Taylor  would  hsps 
been  a  decision  in  favour  of  this  doctrine,  had  it  not  been  n»- 
▼ersod.  In  the  case  of  Inglis  and  Robertson,  caiicMbu  is  not 
denied  in  the  defences.  The  case  of  Callender  venua  Boyd  the 
Respondent  is  not  acquainted  with.  And  in  the  case  ofCodi- 
rane  against  Bdmonstone  it  was  admitted  that  he  had  slept  with 
her  the  very  night  after  the  writing  had  been  granted. 

10.  To  die  tendi  Interrogatory  the  Reqiondent  deposes  and 
answers,  that  he  thin^  that  the  case  ofM^Lanchiane  versus  Diob- 
son,  and  the  case  of  More  versCtt  M^Innes,  had  an  oppodte  im* 
port  to  the  doctrine  here  stated ;  and  in  die  caae  of  Taylor  ^erma 
Kello,  although  a  specialty  has  been  introduced  into  the  Judgment 
of  the  House  of  Lords  reversing  the  decision  of  the  courts  bdow, 
yet  the  Respondent  thinks  this  Judgment  completdy  shakes  this 
case  as  an  authority  in  support  <^  the  doctrine  stated  in  this  In- 
terrogatory, and  leaves  room  for  (bunding  on  it  as  importiBg  a 
contrary  doctrine. 

U.  To  the  eleventh  Intem^atory  the  Respondent  deposes  and 
answers,  that  he  does  not  tlunk  that  a  solemn  written  or  verbal 
declaratiou  of  such  consent,  and  not  made  in  fa€ie  ecdentt^  con- 
sdtutes  marriage  by  the  law  of  Scotland,  without  eidier  ooibabitn* 
tion  or  a  subsequent  copula. 

12.  To  the  twelfth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  has  already  taken  notice  of  some  distinctions 
betwixt  M'Adam  s  case  and  die  present :  That  case  however  cer- 
tainly supports  the  doctrine  in  the  Interrogatory,  but  he  does  not 
think  that  case  well  decided ;  and  until  it  be  decided  in  the  House 
of  Lords,  where  an  appeal  has  been  entered>  he  cannot  consider 
it  as  laying  down  the  law  of  Scotland. 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 

itnd  answers,  that  it  has  been  decided  (in  the  case  oT  Johnston* 

^  versus 


APPENDIX. 


*129 


versus  Smith,  18th  November  1766),  that  in  a  declarator  of  mar- 
riage, where  the  writbgs  were  ndther  holograph  nor  subscribed 
before  witnesses,  they  were  not  sufficient  evidence,  but  in  that  case 
the  party  was  dead» 

14.  To  the  fourteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  he  thinks  where  the  party  has  Judicially  ad- 
mitted that  he  did  knowingly  and  ddiberately  write,  and  sign, 
akid  ddiver  the  writings  in  question,  the  want  of  the  solemnities 
to  the  writings  is  not  of  much  consequence. 

15.  To  the  fifteenth  Interrogatory  the  Respondent  deposes 
and  answers,  that  in  the  last  case  which  he  is  acquainted  with, 
the  Gmrt  of  Session  found  that  the  mbther  and  sister  of  the  pur- 
suer in  a  declarator  of  marriage  Were  not  admissible  witnesses. 

16.  17.  To  the  sixteenth  and  seventeenth  Interrogatories  the 
Respondent  answers,  that  he  is  unacquainted  with  any  cases  in 
which  this  point  has  been  argued,  except  in  the  cases  of  Penny- 
cook  against  Grinton,  Cochrane  versus  CampbeU,  and  Napier 
versus  Napiers,  already  taken  notice  of  in  his  deposition  in  chief. 
In  the  first  of  these  cases,  the  court  found  the  second  marriage 
null  in  respect  that  the  first  was  proved.  In  the  two  last  cases, 
although  the  evidence  of  the  first  marriage  was  fully  as  strong, 
the  coiut  gave  efiect  to  the  second  marriage,  but  without  deter- 
mining this  point  of  law*  Lord  Kaimes  (in  his  Elucidations, 
article  5th),  has  given  a  dedded  opinion,  that  a  second  marriage 
in  fade  eccksur  Would  in  such  a  case  be  efiectual.  And  to  the 
additional  Intern^tories  the  Respondent  deposes  and  answereth, 
that  soon  after  these  proceedings  commenced,  as  he  believes,  he 
recdved  a  retaining  fee,  and  also  a  case  with  correspondence 
upon  the  part  of  "Mib.  Laura  Manners,  and  he  understood  him- 
self to  be  retained  as  her  counsel,  in  the  event  of  any  pro- 
ceedingB  on  her  part  in  Scotland,  but  he  has  given  no  advice 
nipon  the  subject  matter  of  the  said  action,  or  any  way  rela- 
tive to  the  defence  to  be  maintained  against  the  claim  and  suit 
of  the  Plaintiff,  nor  has  he  ever  attended  any  consultation  in  the 
cause.  DAVID  CATHCART. 


DkYlD 

CATHCAKTy 

B80. 


20th  November  1609. 
ADAM  GILLIES,  Esq.  of  the  city  of  Edinburgh,  Advocate, 
ugpd  forty-three  years,  a  Witness  produced  and  sworn, 
deposes, 

THAT  he  haspractited  as  an  Advocate  before  the  Court  of 
Session  in  Scotland,  since  the  year  1 787. 

vol;  II.  i  7,  S,  9.  And 


ADAM 

OILLIBS, 

ISA. 
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ADAM  7,  8,  9.  And  to  the  aerentb,  eighth,  and  ninth  artides  of  (be 

GiLiAMS,  g^^  Allegation,  the  Deponent  having  attentively  and  dehbenitiely 
^^^  perused  and  considered  the  several  articles  of  the  said  AUegatiaii, 
with  the  Eihibits  annexed  thereto,  and  also  the  Libel  g^ven  in  the 
said  cause  on  the  part  of  Johanna  Dalrymple  the  pvomoter^  and 
the  oiiginal  Exhibits,  mariced  Nos.  1,  2,  10  and  11,  and  the  se- 
veral original  Letters  annexed  to  the  said  Libel,  he  deposes  and 
says,  that  he  is  of  opinion  that  the  laws  and  usages  of  SoodaiKU 
affirming  the  validity  of  marriage  not  proved  to  have  been  Mlem- 
nized  in  the  fiice  of  the  church,  do  i^iply  to  a  person  resideat  in 
that  country  at  the  time  when  he  is  said  to  have  cootracted  andt 
marriage,  although  such  person  should  only  be  quartered  there  as 
a  soldier  in  the  manner  set  forth  in  the  Alleganon,  and  aUhoogh 
he  should  have  his  proper  domicile  not  in  Scotland  but  in  £iig- 
landy  or  in  any  other  foreign  country.  In  some  cases  however  it 
may  be  a  circumstance  of  considerable  importance,  that  the  party 
against  whom  a  declarator  of  marriage  is  brought  in  SooUsnd, 
has  merely  been  casually  resident  instead  of  beii^  regularly  domu 
ciled  in  that  country.  Thus  where  the  pursuer  of  a  declarator 
of  marriage  alleges  cohabitation  and  habit  and  repute  as  man  and 
wife,  and  founds  on  these  circumstances  as  establishiiig  a  mar- 
riage with  the  defender,  the  deponent  thioics  that  it  would  be  re- 
quisite that  these  All^tions  should  be  proved  by  strooger  and 
more  pregnant  evidence,  in  the  case  of  a  person  whose  residence 
in  Scotland  was  casual  and  temporary,  than  in  the  case  of  one 
who  is  properly  domiciled  in  that  country.  In  both  cases,  the 
circumstances,  by  which  cohabitation  and  habit  and  repute  as 
man  and  wife  are  attempted  to  be  establised,  most  be  of  an  uni- 
form tenor,  so  as  to  indicate  the  understanding  of  the  parties  tkat 
they  are  married  to  each  other,  which  in  every  such  case  is  neces- 
sary to  constitute  a  marriage ;  but  such  understanding  may  fiuHj 
be  inferred  finom  fewer  and  slighter  dreumstances  in  the  case  of 
persons  domiciled  in  Scotland  than  in  the  case  of  peiaons  only 
casually  resident  in  that  country.  The  Deponent  is  further  of 
opinion  that  the  alleged  promise,  acknowledgment,  or  declaratiop 
of  marriage  as  contained  in  the  Fkper-Writings,  mariced  No.  1, 
No.  2,  No.  10,  and  No.  1 1,  derives  no  additional  force  from  the 
circumstances  of  the  parties  having  had  carnal  copulation  together 
at  any  time  previous  to  the  dates  of  soch  writings,  and  if  they  had 
no  curnal  copulation  together,  and  did  not  cohabit  together  ss 
man  and  wife,  and  were  not  commonly  reputed  as  such  subse- 
quent to  the  date  of  the  said  writings  or  any  of  them,  the  DqxH 
ncnt  then  tlunks  that  the  said  promise,  acknowledgment,  or  de- 

claratiooy 
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daration,  upon  the  supporition  that  the  writings  in  which  it  is         aoam 
contained  afford,  legal  evidence  of  the  same,  is  not  sufficient  to       ozllzbs, 
constitute  a  valid  and  effectual  marriage.    The  Deponent  is  fur-  *^^' 

therof  opinion,  that  the  promise,  acknowledgment,  or  declaration 
contained  in  the  writings  already  referred'  to,  did  not  amount  to 
more,  upon  the  part  of  Mr.  Dalrymple,  than  an  obligatibn  to  so^ 
lemnize  a  marriage  in  the  -  &ce  of  the  church  at  some  future 
period,  and  this  obligation  is  rendered  ineflectual  by  his  subse- 
quent marriage  duly  and  legally  solemnized  in  England.  The 
writings  No.  2,  and  No.  10,  above  referred  to,  if  they  are,  as  they  « 
are  alleged  to  be,  of  the  handwriting  of  Mr.  Dalrymple  the  De- 
fendant, do  not  require  to  be  tested  or  subscribed  by  witnesses 
in  order  to  be  probative,  or  to  entitle  them  to  bear  fidth  in  judg- 
ment :  did  such  writings  require  to  be  tested,  the  attestation  or 
signature  of  Charlotte  Gordoq  could  be  of  no  avail ;  1st,  Because 
a  female  is  incapable  of  being  an  instrumentary  witness ;  and  2dly, 
Because  it  is  requisite  that  there  should  be  two  witnesses  to  all 
deeds  which  are  not  suffimently  authenticated  by  the  subscription 
of  the  party. . 

ADAM  GILLIES. 


Examined  on  Interrogatories. 

1.  To  the  first  of  these  Interrogatories  the  Respondent  deposes 
and  answers,  that  he  is  of  opinion  that  a  marriage  celebrated  in 
Scotland  in  fade  ecdetut  between  parties  under  twenty-one  years 
of  age,  and  without  the  consent  of  parents  or  of  guardians,  would 
be  valid  and  effectual  by  the  law  of  Scotland,  although  neither  of 
the  parties  had  any  fixed  domicile  in  that  country. 

2.  To  the  second  Interrogatory  this  Respondent  deposes  and 
answers,  that  as  it  consists  of  different  parts,  or  rather  as  it  in- 
volves several  Interr<^tories,  he  considers  it  necessary  for  the 
sake  of  distinctness  to  make  a  separate  answer  to  each.  1st.  It 
is  asked  whether  marriage  may  not  be  constituted  between  par* 
ties  in  Scotland  by  promise  and  subsequent  copula,  with  equal 
effect  b  point  of  validity  as  it  may  be  by  a  celebration  fade  eccle- 
ritf.^— Answer.  In  the  Respondent's  opinion,  a  marriage  between 
parties  in  Scotiand  cannot  be  constituted  with  equal  effect  in 
point  of  validity  by  ^promise  and  subsequent  copula,  as  by  cele- 
bration in  fade  ecdena  :  he  considers  thu  however  as  a  point  of 
much  difficulty,  and  states  his  opinion  upon  it  with  much  diffi- 
dence. He  certainly^thinka  that  by  a  promise  and  a  subsequent  co- 
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▲DAM         pula,  a  party  inciin  an  oUigalion  to  solemnize  a  marriage  in  bee 
OILLIB8,      of  the  church,  from  which  he  is  not  at  tiberty  to  resile*  and  which, 
'^^         if  no  impediment  intervened,  would  be  enforced  against  lum,  and 
his  marriage  declared  by  the  courts  of  law  in  Sootluid ;  but  if 
prior  to  the  institution  of  any  such  action  of  declarator  of  mar- 
riage, the  party  agunst  whom  it  is  brought  bad  publicly  married 
another  woman,  by  a  marriage  duly  proclaimed  and  regulariy 
celebrated  without  objection  in  facie  eccleti^  the  Reipoiident 
should  consider  this  as  a  l^al  impediment  sufficient  to  preieat  a 
decree  of  declarator  of  marriage  from  being  pronounced  in  the 
action  fpunded  on  the  prior  promise  and  copula,  and  he  should 
think  that  the  courts  of  law  in  Scotland  would  hold  diat  tiie  se- 
cond marriage  celebrated  in  facie  ecclesits  was  Tslid,  and  conse- 
quently that  the  party  Defendant  was  not  bound  to  fulfil,  or  rather 
could  not  fulfil,  the  obligation  previously  incurred  by  him  by  the 
promise  and  copula.    The  decision  in  the  case  of  Pennyoook 
against  Orinton,  15th  December  1752,  i^pearsto  be  hostile  to 
the  opinion  which  the  Respondent  has  now  expressed  ;  but  in  that 
case  the  marriage  of  Grinton  with  Ann  Graite  was  not  duly  and 
regularly  proclaimed  and  celebrated  ;  and  it  appears  to  the  Re- 
spondent that  Lord  Kaimes's  remarks  upon  the  decision  in  the 
case  of  Grinton,  in  his  Elucidations  .respecdng  the  Law  of  Scot- 
land, article  the  fifth,  are  sound  and  just.    Secondly,  It  is  asked 
whether  marriage  may  not  be  constituted  between  parties  in  Scot- 
land by  solemn  verbal  or  written  dedarationsof  oonsentde  presaili, 
or  of  mutual  acceptance  of  each  other  as  husband  and  wife,  with 
equal  effect  in  point  of  validity,  as  it  may  be  by  celebration  m 
fiuie  ecclena, — ^Answer.  The  Respondent   conceives  from  the 
way  in  which  this  Interrogatory  is  put,  it  is  not  easy  to  return  a 
definitive  answer  to  it.    To  make  a  marriage  valid  by  the  law  cf 
Scotland  it  is  not  necessary  that  it  should  be  regularly  celebraled 
in/act€  ecclesuty  neither  is  it  requisite  that  it  should  be  celebrated 
by  a  dergjrman  or  by  a  person  actually  in  holy  orders;  but  on  the 
other  hand  the  Respondent  is  of  opinion  that  a  simple  consent  to 
marry  expressed  de  prasenti^  whether  in  writing  or  verbally  before 
witnesses,  is  not,  rebut  integris,  sufficient  to  constitute  a  valid  mar- 
riage ;  and  he  conceives  the  law  upon  this  point  to  be  correctly 
stated  in  the  following  observation,  which  is  said  to  have  been 
made  from  the  Bench  in  the  report  of  the  case  of  M'Lauchlane 
against  Dobson,  6th  December  1796.     *'  Although  by  the  law 
of  Scothuid  there  are  no  precise  forms  which  are  indispensable 
in  (he  solemnization  of  marriage,  yet  rebus  iniegris  it  can  only 
^*  be  constituted  by  a  consent  adhibited  in  the  presence  of  a 
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**  clergyman,  or  in  some  other  solemn  mode  equivalent  to  actual         adam 
**  celebration.*'    Lastly,  it  is  asked  whether  in  all  cases  marriage       oillibs* 
be  not  held  to  be  constituted  by  the  consent  of  the  parties  as  ex-  , 
pressed  at  the  time,  and  without  reference  to  their  l^al  domidle  '' 
or  place  of  residence  ?— Answer.  The  Respondent  conceives  that  , 
all  parties  resident  in  Scotland  are,  in  r^;ard  to  marriage^  subject 
to  the  laws  of  Scotland,,  and  he  therefore  thinks  that  if  the  con- 
sent of  the  parties  as  expressed  at  the  time,  is  such  as  would  be 
sufficient  to  constitute  a  valid  marriage  betwixt  them,  supposing, 
them  to  be  domiciled  in  Scotland,  the  same  would  be  sufficient 
to  make  a  valid  marriage  although  they  were  both  or  either  of 
them  not  domiciled  in  Uiat  country ;  at  the  same  time  it  appears 
to  the  Respondent  to  be  a  circumstance  of  importance  that  both 
of  the  parties,  or  even  that  one  of  them  ia  a  foreigner,  having  no 
domicile  in  this  country,  as  such  circumstance  may  have  material 
influence  upon  the  opinion  that  may  be  formed  as  to  the  inten- 
tion or  understanding  of  such  party  in  declaring  his  or  her  consent 
to  the  marriage.    In  every  case  where  marriage  is  not  duly  cele- 
brated in  facie  ecclcMy  it  is  an  essential  requisite  that  the  inten- 
tion of  the  parties  to  contract  a  valid  marriage  should  be  fiiUy 
proved,  and  in  judging  of  such  a  proof  it  may  be  a  circumstance 
of  considerable  weight  that  one  of  the  parties  was  a  stranger  and 
had  no  domicile  in  Scotland.  v 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  is  of  opinion  that  marriages  celebrated  at  Gretna 
Green,  or  other  places  in  Scotland  near  the  borders,  between 
persons  domiciled  in  England  and  recently  arrived  from  that 
country,  are  efiectual  marriages  by  the  law  of  Scotland,  provided 
the  celebration  be  such  as  would  have  made  a  valid  marriage 
between  parties  domiciled  in  that  country;  and  the  Respondent 
thinks  this  was  substantially  found  by  the  decree  of  the  Court  of 
Session  in  the  case  of  Wyche  against  Blount,  27th  of  June  1801, 
of  which  he  understands  that  the  drciunstances  were  such  as 
they  are  stated  to  have  been  in  this  Interrogatory. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes  and 
answers,  that  he  has  already  stated  it  as  hb  opinion  that  parties  in 
Scotland,  whether  domiciled  in  that  country  or  not,  are  subject 
to  the  Scotch  law  of  marriage,  and  he  is  not  acquainted  with  any 
decision,  maxim,  or  dictum  of  authority  in  the  law  of  Scotland  of 
a  contrary  tendency,  neither  does  he  know  of  any  decision^ 
maxim,  or  dictum  of  the  law  of  Scotland  declaring  that  parties  in 
that  country,  but  not  legally  domiciled  there,  will  not  be  effectu- 
ally married  by  deliberately  performing  those  acts  which  consti- 
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ADAM        tute  marriage  between  domiciled  residents  in  Scotland ;  bat  Ii6 
^XLLtaSy      is  of  opinion,  as  he  formerly  stated,  that  the  circumstanceaof  botk 
or  either  of  the  parties  ha?ing  no  domicile  in  Scotland,  may  be  of 
*^  importance  in  judging  of  their  actual  intention  and  meamng  at 
the  time  when  they  performed  those  acts,    fipom  which  their 
marriage  is    inferred,    or  by    which    it    is  attempted    to    be 

proved. 

5  4  To  the  fifth  Interrogatory  the  Respondent  dep6seft  and 
ansfwers,  that  he  is  of  opinion  that  a  marriage  celebrated  in  the 
fiice  of  the  Scottish  church,  between  a  Scottish  woman  and  an 
English  officer  quartered  with  his  regiment  in  Scotland,  wiU  be 
valid  and  effectual  by  the  law  of.  Scotland,  although  such  celebra- 
tion may  have  been  unattended  with  those  obserranoes  necessaiy 
tb  make  a  marriage  effectual  in  England.  He  farther  thinks^ 
under  the  qualification  which  he  has  already  endeavoured  to 
explain  as  to  the  eflect  which  the  circumstance  of  his  bong  a 
foreigner  might  have,  in  the  scale  of  evidoice  with  rq;^  to  his 
intuition,  that  in  the  case  of  an  English  officer  quartered  m^  his 
regiment  in  Scotland,  the  same  effect  would  be  given  to  a  pro- 
mise subsequente  copiM^  as  to  a  solemn  written  dedaiation  de 
prauenHy  as  in  the  case  of  a  domiciled  Scotchman. 

6.  To  the  sixth  Interrogatory  the  Respondent  depoaes  and 
answers,  that  he  thinks  there  is  such  a  tlm^  reoogmzed  in  the  law 
of  Scotland  as  an  obligation  to  marry,  which  the  parties  can  be 
absolutely  bound  to  fulfil,  and  that  they  may  not  in  all  cases  reale 
from  a  mere  obligation,  being  liable  only  to  a  claim  of  damages 
for  breach  of  engagement. 

7.  To  the  seventh  Interrogatory  this  Respondent  deposes  and 
answers,  that  Lord  Stair's  Institute  is  a  work  of  great  authority  in 
the  law  of  Scotland,  but  he  does  not  think  that  his  doctrine^  as 
expressed  in  the  short  passage  of  that  work  which  is  quoted  in 
this  Interrogatory,  is  recognized  as  the  ensting  law  of  Scotland. 
Neither  does  he  think  that  Lord  Stair's  own  opinion  on  the 
subject  can  be  fully  or  accurately  collected  finom  the  words  of 
this  passage  when  taken  by  itself.  It  is  explained,  and  in  a  great 
measure  qualified  by  the  context,  though  in  the  whole  of  diis 
section  of  his  work  it  appears  to  the  Respondent  that  Lord  Stair 
has  not  expressed  himself  with  his  usual  perspicuity.  With  a 
reference  to  the  manner  in  which  he  and  other  writers  on  the  law 
of  Scotland  have  treated  the  subject  of  marriage.  Lord  Kaimes,  in 
his  Elucidations,  (page  29),  expresses  himself  as  fi[>Uows:  **Few 
**  branches  of  our  law  are  handled  widi  lesapredsion  than  what 
'*  particulars  are  necessary  to  complete  a  marriage.     There  is  a 
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**  da/kness  akid  coDfusion  in  our  writers  from  jumbling  together        ad  am 
three  points  that  are  clearly  distinct.    The  first  is  what  solem-      oiI'I'IBS, 
nities  are  necessary  to  complete  a  marriage  ?  The  second,  what 

'  circumstances  are  sufficient  to  presume  that  marriage  has  been 
regularly  solemnized  ?    And  -the  third,  what  circumstances  are 

*'  sufficient  to  oblige  a  party  by  a  process  to  solemnize  a  marriage  ?*' 

The  Respondent    entirely    concurs    in     the  justness  of  these 

observations. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes  and 
answers,  that  Mr.  Erskine's  Institutes  is  one  of  the  latest  institu- 
tional works  of  authority  on  the  law  of  Scotland,  but  he  does  not 
think  that  his  doctrine,  as  expressed  in  that  passage  of  his  Institute 
which  is  here  quoted,  is  recognized  as  the  existing  law  of  Scotland ; 
and  accordingly,  by  the  last  editor  of  Mr.  Erskine*s  work,  there 
is  a  note  upon  this  passage,  in  which  he  states  that  from  the  later 
decisions  of  the  court,  (page  95,)  "  there  is  reason  to  doubt  if 
''  it  can  now  be  held  as  law,  that  the  private  declarations  of  parties, 
'*  even  in  writing,  are  per  se  equivalent  to  actual  celebration  of 
"  marriage.- 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answers,  that  the  doctrine  said  to  be  laid  down  by  Lord  Stair,  and 
Mr.  Erskine,  in  these  passages  of  their  works  which  are  recited  in 
die  two  last  Interrogatories,  does  not  appear  to  him  to  be  re- 
cognized and  confirmed  by  any  of  the  decisions  here  alluded  to. 
Had  the  judgment  of  the  Court  of  Session,  in  the  case  of  Taylor 
against  KeUo,  remained  unaltered,  it  would  certainly  have  been 
a  decision  tending  to  confirm  the  doctrine  said  to  be  laid  down  by 
Mr.  Erskine ;  but  the  decision  of  the  Court  of  Session  in  that  case 
was  reversed  by  the  House  of  Lords ;  and  although  the  judgment 
of  their  Lordships  bears  to  have  proceeded  upon  special  grounds, 
yet,  on  attending  to  the  circumstances  of  the  case,  Uie  Respondent 
considers  the  reversal  of  the  Court  of  Session's  decree  as  a  decision 
hostile  to  the  doctrine  mentioned  in  this  Iqterrogatory.    From  the 
report  of  the  case  of  Inglis  against  Robertson  it  appears  that  the 
Defendant  did  not  deny  concubitus^  which  must  have  been  subse- 
quent as  well  as  prior  to  the  written  declarations  founded  on. 
The  case  of  Callander  versus  Boyd,  is  one  vrith.  which    the 
Respondent  is  not  acquainted,  and  which  is  not  reported  so  fiu* 
as  he  can  find ;  the  case  of  Edmonstone  versus  Cochrane  b  in  like 
manner  not  reported,  but  in  that  case  also  he  understands  that 
the  declaration  was  followed  by  a  copula. 

10.  To  die  tenth  Interrogatory  the  Respondent  deposes  and 
answers,  that  judgments  of  an  opposite  import  appear  to  him  to 

i  4  have 


BSO. 


130  APPENDIX. 

ADAM         bave  been  pronoimced  in  the  Conn  of  SesBion  and  by  the 
GILLIES,      of  l4ords  in  the  following  cases,  viz,    M'Innes  versus  Motc^ 
^  Decembsr  20th,  1781 ;  Anderson  versus  Fullerton,  Nov.  I3tii, 
1795 ;  and  M'Lauchlane  versus  Dobson,  16th  Dec.  1796.    In 
the  first  of  the  cases  above  meptioned  there  was  a  writtea  ae^ 
knowledgment  or  declaration  of  marriage  de  prtesetUi ;  and  in  the 
last  case,  that  of  Bobson,  there  was  a  verbal  declaration  de 
prasentty  in  presence  of  mtnesses,  and  that  preceded  by  a  lei« 
correspondence  wherein  the  parties  styled  each  other  Wband 
and  wife,  which  the  Respondent  conceives  to  be  fiilly  eqm^mt 
to  a  written  dedaradon  of  consent  de  pr^esemtL    In  answer  to 
the  remaining  part  of  this  Interrogatory,  whidi  regvds  the  reicr- 
sal  of  the  judgment  in  Taylor  versus  Kello,  the  Bespondeat  bs 
stated  already  all  that  occurs  to  him. 

1 1.  To  the  eleventh  Interrogatory  this  Respondent  deposes  ^nd 
answers,  that  he  does  not  distinctly  comprehend  what  ia  meant 
by  the  teem  solemn,  as  it  seems  applied  in  this  Interrogptoiy,  and 
in  some  preceding  ones,  to  a  consent  de/nncseiiii,  or  deckratioiiof 
marriage,  when  such  consent  or  declaration  has  not  been  exUbited 
or  made  in  presence  of  a  clei^man,  or  accompanied  with  any 
ceremony  such  as  can  be  deemed  equivalent  to  actnal  celebnttioe. 
The  Respondent  is  however  of  opinion  thai  a  cooseot  d€pr4B9emii 
expr^sed  verbally  before  witnesses,  sad  wuhout  ]iaiticular  cei^ 
mony  or  solemnity,  is  not  sufficient  per  <e  to  oonattlale  %  valid 
marriage.    And  he  also  thinks  that  declanUions  or  acknofwle^g- 
ments  of  marriage  in  writing  interchanged  betwixt  the  parties 
privately,  and  without  the  intervention  of  vritnesaes,  are  not  suf- 
ficient, rehm  integris,  to  constitute  a  valid  marriage. 

12.  To  the  twelfth  Interrogatory  this  Reqwndent  deposes  and 
answers,  that  in  the  case  of  M*Adam  versus  M*Adam,  a  verbal 
declaration  of  consent  de  prtsfenti^  made  in  the  preaetioe  oi  wit- 
nesses called  or  assembled  together  for  the  purpose,  was  sustained 
as  a  sufficient  ground  for  a  declarator  of  marriagis.    Bat  in  that 
case  no  attempt  was  nmde  by  either  of  the  parties  to  resile,  aa 
indeed  the  declaration  vros  followed  a  few  hows  %fter  by  the 
death  of  one  of  them ;  with  respect  to  this  case,  however,  it  is  to 
be  observed,  that  the  judgment  pronoiineed  in  it  by  the  Court  of 
Session  is  not  final,  but  is  now  under  appeal  to  the  House  of  Lonfa* 
in  which  it  may  possibly  be  reversed  ;  and  the  Respondeat  does 
not  therefore  consider  that  judgment  as  fixing  any  point  of  law* 
With  the  exception  of  the  case  of  M'Adam,  the  Reyoodent  does 
not  know  of  any  in  which  a  simple  consent  de  pr^stmU  eqveased 
verbally  before  ivitQesses  was  held  sufficient,  rebus  mi^^,  to  can* 
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ttitute  fl  v»lid  mannge;  and  he  is  of  <^iiiioii  that  in  the  various        adam 
writings  annexed  to  the  libel  in  the  present  case»  there  are  not     oillibs» 
contuned  such  full  and  explicit  declarations  de  pfiesenH  as  have        *^^* 
been  found  sufficient  to  nake  a  valid  marriage  in  any  case  with  , 

which  he  is  acquainted. 

13.  To  the  thirteench  Intervogatoiy  the  Respondent  deposes 
and  answers,  that  if  it  were  law  that  a  written  dedaration  of 
marriage  was  sufficient  per  se  to  constitute  a  marriage,  he  thinks 
it  would  follow  that  such  dedaratioBB  would  be  held  to  be  amonjg 
the  writings  to  whieh  the  solemnities  of  foimal  deeds  are  required 
by  the  law  of  Scotland.  Upon  the  flU{^)08ition  which  has  been 
made,  such  writings  would  be  truly  deeds  of  importance,  to  the 
validity  of  which,  unless  holograph  of  the  party,  such  solemnities 
are  fflSfflitial.  In  answer  to  the  remuning  part  of  this  Interro- 
gatory the  Respondent  can  only  say,  that  in  none  of  the  cases 
already  referred  to  does  it  appear  to  him  that  a  written  de- 
claration of  marriage  per  se  was  found  to  constitute  a  valid 
marriage. 

14.  To  the  fourteenth  Interrc^tory  the  Respondent  deposes 
and  answers,  that  m  a  question  of  marriage,  or  in  any  question 
of  personal  obligatkw,  he  thinks  the  want  of  die  solemnities 
above  mentioned  will  be  Miffidently  supplied  by  the  judicial  ad> 
mission  of  the  party  that  he  did  knowingly  and  delibc»itely  write 
or  sign  and  deliver  the  writings  in  question. 

15.  To  the  fifteenth  Interrogatory  the  Respondent  deposes 
and  answers,  he  thinks  that  a  aster  or  other  near  relation,  such  as 
an  unde  or  an  aunt,  cannot  be  eiamined  as  a  witness  even  in  an 
occult  &mily  transactann,  such  aa  a  clandestine  marriage,  where 
there  is  a  peiwria  te$Mum.  Nor  is  the  objection  to  the  admis- 
sibility of  a  sister  removed  by  the  cinumstapce  of  her  being  a 
subscribing  witness  to  the  writing  which. she  is  io  authen- 
ticate. 

16.  To  the  sixteenth  Interrogatory  the  Respondent  deposes 
and  answ^n,  that  there  is  no  decision  nor  any  other  authority  in 
the.  law  of  Seodand  for  holding  that  a  party  already  actually 
married  can  validly  enter  into  a  second  marriifge,  but  he.  conceives 
that  a  party  may  make  promises  and  dedaratipns,  ^d  perform 
acts  by  which  he  incurs  a  valid  obligation  to  solemnize  a  marriage; 
and  that  such  obligation  will  be  enforced  against  him  if  an  aedon 
far  that  purpose  is  brought  before  he  enters  into  a  second 
marriage*  and  will  not  be  enforoed  against  him  if  the  action  u 
delayed  until  a  second  marriage  is  contracted :  And  this  opinion 
seems  to  be  confirmed  by  the  judgment  of  the  Court  of  Session  in 

the 
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ADAM         (He  caae  of  Cochrane  against  Campbell,  which  judgment 
GiLLiBSy      affinned  by.  the  Houae    of  Lords  on  the  3l8t    of  ^Janiuzy 
^^^        1753. 
~'~'~~~"'''^      17.  To  the  seventeenth  Intern^atory  the  Respondent  deposes 

and  answers,  that  with  regard  to  the  decision  in  the  caae  of  Penn  j- 
cook  versus  Grinton,  he  has  abready  stated  all  that  has  ooconed  to 
him.  He  considers  the  judgments  in  the  Court  of  Sesnon,  and 
of  the  House  of  Lords,  in  the  case  of  Campbell  to  whidihe  has 
just  alluded,  to  be  of  an  opposite  tendency  to  the  decision  of  the 
Court  of  Session  in  the  case  of  Grinton,  as  the  proof  of  the  pnor 
marriage  in  that  case  appean  to  the  Respondent  to  have  beea 
stronger  than  in  the  case  of  Grinton. 

ADAM  GILLIES. 


Additional  Interrogatories. 

1.  To  the  first  of  these  additional  Interrogatories  the  Respon- 
dent deposes  ^nd  answers,  that  he  is  of  counsel  for  Mr.  Dabym- 
pie,  the  Defendant  in  this  Cause,  and  has  since  its  first  commence- 
ment been  occasionally  employed  by  bim  m  oonducdng  his 
defence. 

2.  To  the  second  additional  Intenrogatocy  the  Respondent 
deposes  and  answers,  that  he  did  give  his  advice  and  asnstance  in 
preparing  and  framing  the  cross  Interrogatories  h«e  mentioned, 
but  this  part  of  the  business  was  conducted  diiefly  according  to 
the  directions  of  Mr.  Clerk,  a  preceding  witness  examined  in  this 
cause,  and  the  Respondent  does  not  think  that  he  himself  prepared 
any  of  the  cross  Interrogatories,  though  some  additions  or  altera- 
tions may  have  been  suggested  by  him  and  adopted. 

3.  To  the  third  additional  Interrogatory  the  Respondent  de- 
poses and  answers,  that  according  to  the  best  of  his  reoolleclion 
he  did  not  give  any  advice  and  assistance  in  preparing,  altering, 
or  revising  the  Allegation  or  pretended  Allegation  mentioned  in 
this  Interrc^tory. 

4.  To  the  fourth  additional  Interrogatory  the  Respondent 
deposes  and  answers,  that  as  counsel  for  the  Defendant  he  did 
suggest  or  advise  the  plea  here  mentimied  as  now  m^*n*^"*^  by 
him,  and  at  the  time  of  giving  that  advice  he  believes  he  was  in- 
formed by  his  employer,  and  consequently  he  would  take  it  for 

granted,  that  the  Haintiffwas  in  the  thorough  knowledge  not  only 

that 
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that  the  Defendant  had  returned  to  Britain,  but  also  of  his  court- 
ship of,  and  intended  marriage  with  Miss  Manners. 

5.  To  the  fifth  additional  Interrogatory  the  Respondent  de* 
poses  and  answers,  that  the  supposition  which  is  here  put  would 
have  had  little  or  no  influence  with  him  in  forming  his  opinion 
upon  the  point  mentioned  in  this  Interrogatory. 

ADAM  GILLIES. 


ADAM 

OILLXBS, 
BSO. 


22d  October  1810. 

SIR  ILAY  CAMPBELL,  Baronet,  late  Lord  President  of 
the  Court  of  Session  in  Scotland,  aged  seventy-six  years,  a  Wit- 
ness, produced  and  sworn,  deposes,  that  prior  to  the  month  of 
November  1808,  he  was  for  nineteen  years  President  of  the  said 
Court ;  and  to  the  seventh,  eighth  and  ninth  articles  of  the  said 
Allegation,  this  Deponent  having  attentively  and  deliberately  con- 
sidered the  several  articles  of  the  said  Allegation  with  the  Ex- 
hibits annexed,  and  also  the  Libel  given  in  this  cause  on  the  part 
of  Johanna  Dalrymple,  the  promoter,  and  the  original  Exhibits* 
marked  No.  J,  2,  10,  J 1,  and  the  several  original  letters  annexed 
td  the  said  Libel,  he  deposes  and  says,  that  the  general  principle 
of  the  law  of  Scotland  with  respect  to  marriage  is,  that  it  is  per- 
fected by  the  mutual  consent  of  parties  accepting  each  other  as 
husband  and  wife.    The  solemnities  of  a  regular  marriage,  al- 
though required  as  matter  of  order  and  as  the  most  unexception- 
able form  of  entering  into  that  state,  are  not  held  to  be  indispen- 
sable, and  accordingly  irregular  marriages,  i.  e.  without  the  usual 
forms,  are  very  common  in  Scotland :  as  the  consent  however 
which  is  necessary  to  constitute  the  matrimonial  contract,  must 
be  deliberate  and  serious,  clearly  denoting  the  intention  of  the 
parties  to  become  husband  and  wife,  and  attended  with  no  am- 
big^ty,  questions  often  arise  concerning  the  validity  of  irrq^ular 
marriages,  and  the  decision  of  these  must  of  course  depend  in  a 
great  measure  on  the  circumstances  of  each  particular  case.    An 
irregular  marriage  may  be  constituted,  or  rather  it  may  be  said, 
proved  in  various  ways. 

1st.  By  cohabitation  as  husband  and  wife  at  bed  and  board, 
and  general  habit  and  repute.  ^  This  has  even  been  sanctioned  by 
statute  (1503,  c.  77),  and  forms  a  presumption  so  strong  scarcely 
to  be  called  in  question. 

2d.  By  promise  defiUuro  and  copula  following  upon  it,  be- 
cause the  engagement,  though  havmg  a  rej^nce  to  ftiture  time. 


SIR  ILAT 

CAMPBELL, 

BA&T. 
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8IB  iLAT      is  supposed  to  be  purified  by  the  act  of  consuraiiiatioii,  and 
CAVPBBLL,     dered  a  present  eon^ract,  if  there  be  no  middle  impedimeBt  to  bar 

BABT.        iji^  daim. 
^^"""""^       3dk  Bf  formal  acknowledgnients  per  eerba  de  pntaaUi,  either 
in  writiog,  or  dedared  before  witnesses,  tfaoi^h  not  m  presence 
of  a  dergyman  ;  but  these  .must  appear  to  have  beoi  made  with 
the  deliberate  intention  of  living  together  as  husband  and  wife, 
and  must  be  attended  with  personal  intercourse,  if  not  subsequent, 
at  least  prior,  otherwise  t^ey  will  resolve  into  a  mere  itipulaiio 
spansaUHa,  similar  to  what  is  in  every  contract  of  marriage  in  the 
Seots  ^Ktn,  which  proceeds  on  a  recital  that  the  parties  have  ac- 
oepted  of  each  other  as  husband  and  wiiB,  bnt  whidi  nuy  be  re- 
siled from*  rebuM  itUegrk.    Th^  Court  of  Session  was  of  this 
<^nioainthecaseofM'l4iiichUineagpdnstI)obBon,6thIliec.  179<iv 
which  the  Deponent  apprehends  was  rightly  dedded.    Had  there 
been  dth^  an  «ntecedentor  a  subsequent  copula  by  which  mat- 
ten  were  not  entire,  it  is  probable  that  the  court  would  have  de- 
cided otherwise ;  thou^  this  is  not  dear,  as  Ui««^  were  ctrciun- 
slancss  tending  to  shew  that  the  paities  did  not  truly  mean  to 
live  together,  and  both  of  them  admitted  that  there  never  was  oo- 
habkation  of  any  kind  between  them.    In  the  case  of  a  nguhr 
marrvBigdmfadeecdeiutf  odebnUaed  by  a  deigyman,  it  may  hap- 
pen that  the  parties  may  aoddentally  be  prevented  from  going  to- 
gether, «.  gr.  the  man  or  the  woman  may  die  sudden^  \iefoie 
any  bedding.    Yet  the  Deponent  conodves  that  the  stains  of 
marriage  would  be  complete,  agreeably  to  the  maxim  consemtMs 
non  cancuhihii  faeit  matrtmomum,  but  every  thing  short  of  du 
actud  and  regular  ceremony  ou^t  to  be  considered  in  a  d&tkrtaf, 
Hght.    These  doctrines  of  the  law  of  Scotland  are  treated  more 
fiilly  in  our  law  books.    The  latest  author,  vrfao  of  course  takes 
notice  of  all  the  modem  decistons  upon  the  subject,  is  Mr.  Hutdi. 
iason.    See  hb  book  on  Justice  of  Peace  Junadiccion,  second 
edition,  Book  iii*  chap.  8.    The  cases  of  M'Innes  i^sinst  More, 
and  Taylor  against  Kello,  with  the  judgments  upon  them  in  the 
House  of  Loids ;  likewise  the  case  of  M'Cullocli.  lOth  ¥db.  1759, 
with  the  reversd  in  the  House  of  Lords,  may  be  partkukrly  at^ 
tended  to,  as  it  seems  to  have  been  thoti^t  in  these  cases  thst 
the  Court  bdow  had  gone  rather  too  &r  in  sustaining  equivocd 
evidence  of  marriage.    In  the  present  case  (Dahrymple  against 
Dalrymple)  habit  and  repute,  or  any  kpown  cohabitation  as  bus* 
band  and  wife,  are  out  of  the  question,  so  fiur  as  appears  to  the 
Deponent  from  any  of  the  materials  laid  before  him,  and  there- 
fore  the*  first  of  the  above  grounds  for  declaring  marrii^  does 

not 
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not  apply.  The  second  is  in  part  made  out  by  written  evidence,  sib  ilat 
for  the  writing  No.  1»  which,  if  acknowledged  or  profed  to  be  campbbll, 
hologn^h,  contains  a  dear  promise  of  marriage^  or  rather  mutual 
promises ;  but  the  subsequent  oontummatbn  is  disputed*  which 
therefore  must  depend  upon  proof,  and  if  proved  it  will  .then  be 
for  the  judge  to  consider  wlrether  this  ground  for  dedarmg  a 
marrii^  is  or  is  not  eflhctually  opposed  by  other  drcumstanees 
requiring  to  be  attended  to,  such  as  those  to  be  afterwards  men- 
tioned. The  third  is  also  so  far  proved  icr^to,  by  the  Writing, 
No.  2,  which  contains  a  very  explicit  mutud  declamdon  of  mar- 
riage de  pree9mH,  and  by  various  letters  under  the  hand  of  the 
party,  Johfn  William  Henry  Dalrymple,  (Na  3,  &a)  all  of  which 
it  is  alleged  are  holograph,  and  if  they  aio  other  proved  or  aii- 
mitted  to  be  so,  they  of  course  by  our  law  are  to  be  held  as  ai»> 
thentic ;  and  it  is  immaterial  that  they  are  not  signed  by  witnesses, 
for  holograph  writings  do  not  require  witnesses,  except  to  prove 
their  dstes,  and  nothing  here  seems  to  turn'  upon  the  precise 
dates,  as  die  first  ten  or  twelve  of  them  i^ppear  from  their  coin- 
tents  to  have  been  written  before  the  party,  John  William  Henry 
Dalrymple  left  Scotland,  and  the  otters  soon  after,  and  evidently 
before  any  middle  impediment  existed  by  marrying  another. 
But  before  any  conclusive  inference  can  be  drawn  from  these 
written  acknowledgments  of  marriage  however  direct^  it  is  ne- 
cessary that  all  the  circumstances  attending  them  should  be  care- 
fully examined.  The  Deponent  does  not  consider  it  a  good  ob- 
jection on  the  part  of  Mr.  Dalrymple  that  he  was  an  English  of- 
ficer, having  no  jpermanent  domicile  in  Scotland,  but  only  there 
transiently  with  his  regiment  Were  this  a  question  concerning 
his  intestate  personal  succession,  the-  Deponent  woidd  consider 
England  and  not  Scotland  to  be  at  present  and  to  have  been  at 
diat,  time  the  country  of  his  domicile,  Ijhe  laws  of  which  would 
of  course  be  alone  considered  as  regulating  the  question  of  suc- 
cession, but  the  present  seems  to  the  Deponent  to  be  a  case  of  a  ^ 
different  nature. 

Mr.  Dalrymple  while  in  Scotland  was  capable  of  contracting 
d^t  there,  and  of  being  sued  for  it  if  found  within  the  jurisdic- 
tion :  he  was  also  capable  of  contracting  marriage  there,  especially 
with  a  Scots  lady,  the  marriage  being  entered  into  according  to 
any  form  recognized  by  the  law  of  that  country  to  be  good,  for 
which  reason  ail  the  GhretnarOreen  marriages  are  held  to  be 
good,  though  uniformly  irregidar,  and  although  by  the  marriage 
act  they  could  not  have  been  so  made  in  England.    But  in  ex* 
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SIR  I  LAY      amining  the  circumstances  of  the  present  case,  the  yoatfa  and  in- 
C4MPBBLL,     experience  of  the  party,  John  WiUiam  Henry  Dahrymple,  and  h» 
^  being  a  stranger  to  the  customs  of  the  country,  may  perhaps  enter 
into  the  consideration  of  the  judge  along  with  other  dreoa- 
stances,  though  it  must  also  be  kept  in  view  that  he  was  of  suffi- 
cient age  to  marry.    Another  drcumstance  which  may  be  thougfat 
somewhat  un&vourable  to  the  lady  is,  that  she  seenu  to  have 
agreed  by  the  Writing,  No.  10,  to  an  indefinite  oUigation  of  se- 
crecy, and  to  have  accepted  of  a  similar  engagement  on  die  pwt 
of  the  gentleman,  impljring  a  new  reference  to  fatxue  time,  not 
altogether  consistent  with  the  idea  of  present  marriage.    The 
mutual  consent  in  the  Writing,  No.  2,  being  of  an  unquaUfied 
nature,  ought  not  to  have  been  thrown  loose  by  the  suapensire 
and  qualified  obligation  in  No.  10.    This  at  least  is  a  drcumstaiioe 
deserving  to  be  considered.    It  is  said  that  one  of  the  wiitingi 
of  No.  10.  was  not  properly  tested,  and  they  both  appear  to  be 
of  the  same  hand-writing ;  but  these  alleged  informalities  seen 
to  be  of  litde  consequence,  as  the  writing,  whether  holograph  of 
the  Promoter,  Johanna  Dalrymple,  or  only  signed  by  her,  was 
taken  into  her  possession,  and  produced  by  her  as  evidence ;  and 
it  is  neither  the  better  nor  the  worse  hr  being  also  signed  bj 
her  sister.    Further,  the  long   silence  of  the  lady  as,  well  as  the 
gentleman  after  the  correspondence  ceased,  by  which  both  the 
one  and  the  other  might  be  put  off  their  guard  and  third  partiea 
might  be  deceived,  are  cbcumstances  which  in  such  a  case  can- 
not be  laid  out  of  view.    It  is  not  said  there  was  any  diild  in  the 
case,  or  any  personal  intercourse  subsequent  to  die  gentleman's 
leaving  Scotland  in  summer  1804 :  the  whole  written  evidence  of 
their  prior  connection  seems  to  have  been  in  the  hands  of  one  of 
the  parties,  and  consequently  in  her  power,  and  no  step  was 
taken  to  interpel  marriage  with  another.   These  are  drcumstanoes 
which  call  for  explanation.    The  case  of  Magdalen  Coduane 
against  Campbell  in  1747,  whibh  is  to  be  found  in  Falconer*s 
Collection,  and  is  likewise  detiuled  in  Mr.  Hutchinson  s  book. 
Vol.  4,  App.  iii.  p.  26,  seems  proper  to  be  attended  to.    It  is  abo 
noticed  in  the  Dictionary  of  Decisions,  Vol.  4,  voce  Personal 
Objections,  p.  79. '  These  hints  the  Deponent  merely  throws  out 
as  connected  with  the  question  of  law,  upon  which  alone  he  pre- 
sumes his  evidence  b  required.    They  are  submitted  widi  the 
greatest  deference  to  the  very  able  and  respectable  ju<i^  who  ii 
to  try  the  cause.    He  abstains  febm  drawing  any  ultimate  coa- 
clusion  for  two  reasons  ;  first,  because  die  whole  merits  of  die 
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case  are  not  before  him  ;  secondly,  because  it  would  be  pre-       sn  il4t 

sumptuous  in  him  to  do  so  when  he  is  called  merely  as  a  wit-     cam pbbll, 

ness. 

ILAY  CAMPBELL.      " 


BART. 


Examined  on  Interrc^tories. 

],  2,  3.  4,  5.  To  the  first,  second^  third,  fourth,  and  fifth 
Interrogatories  this  Respondent  answereth  and  saith,  that  in  his 
deposition  already  given  as  aforesaid,  he  has  sufficiently  answered 
them. 

6.  To  the  sixth  of  these  Interrogatories  he  deposes  and  says, 
that  an  obligation  to  marry  having  relation  to  future  time  may  be 

^  resiled  from,  rthm  vUegris ;  but  the  question  of  damages  for 
breach  of  engagement  remains  entire. 

7,  8.  To  the  seventh  and  eighth  Interrogatories  he  deposes 
and  says,  that  both  Lord  Stair s  and  Mr.  Erskides  Institutes  are 
books  of  authority  on  the  law  of  Scotland. 

9,  10.  To  the  ninth  and  tenth  Interrogatories  he  deposes 
and  says,  that  the  decisions  will  speak  for  themselves, 

11.  To  the  eleventh  Interrogatory  he  deposes  and  says, 
that  it  is  already  answered  in  his  deposition  in  chief,  as  afore- 
said. 

12.  To  the  twelfth  Interrogatory  he  deposes  and  says,  that 
he  understands  the  case  of  M'Adam  to  be  still  in  dependence 
before  the  House  of  Lords.  He  avoided  saying  any  thing  about 
it  in  his  deposition  as  aforesaid ;  but  since  the  question  is  aske<^ 
he  is  bound  to  answer  that  the  judgment  of  the  Court  of  Session 
was  such  as  the  Interrogatory  describes  it  to  have  been,  but  that 
he  the  Respondent,  and  some  others  of  the  judges,  disapproved 
of  the  judgment  or  decision,  and  he  and  they  thought  the  case 
very  similar  to  that  of  Fullarton,  where  a  posthumous  marriage  was 
found  to  be  bad. 

J  3,  14.  To  the  thirteenth  and  fourteenth  Interrogatories  he 
deposes  and  says,  they  are  already  answered  in  his  deposition  in 
chief  as  aforesaid. 

15.  To  the  fifteenth  Interrogatory  he  deposes  and  says,  thtft 
he  is  humbly  of  opinion  that,  as  marriage  ought  to  be  public,  a 
sister  ought  not  to  be  admitted  as  a  good  witness,  on  the  pre- 
tence of  penuria  testium, 

16,  17.  To  the  sixteenth  and  seventeenth  Interrogatories  he  de- 
poses and  says,  that  he  has  already  suggested  that  the  case  of 
Magdalen  Cochrane  against  Campbell  ought  to  be  looked  into, 
where  there  appears  to  have  been  a  written  acknowledgment  of 

marriage. 
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SIS  iLAT  BMurriage,  bat  wbere  the  Pbnuer,  who  had  allowed  a  mamage  to 
CAifrBBLL*  tike  place  with  another  lady,  was-  ultimately  unsucoesfttL  If  the 
deci^on  in  the  case  of  Grinton  and  Graite  can  be  at  aU  jwtified, 
it  18  upon  the  ground  that  the  second  marriage  was  also  irrega- 
*  lar.  The  Respondent  has  already  said,  that  in  judging  <^  iniq;u- 
lar  marriages,  every  circumstance  attending  the  case  must  be 
taken  into  view. 

ILAY  CAMPBELL. 


Exhibits  and  Letters. 


No.  1. 
(End<M-8ed)  *'  A  sacreed  promise*** 
I  DO  hereby  promise  to  marry  you  as  soon  as  it  is  in 
my  power,  and  never  marry  another. 

J.  DALRYMPLE. 
&  I  promise  the  same. 

J.  GORDON. 


•  No.  2. 
I  HEREBY  declare  that  Johanna   Gordon  is  my 
lawful  wife. 

J.  DALRYMPLE. 
May  28di,  1804. 

•     AND  I  hereby  acknowledge  John  Dalrymple  as  my 

lawful  husband. 

J.  GORDON. 


No.  10. 
I  -HEREBY    declare  Johanna  Gordon  to  be  rnj 
lawful  wife,  and  as  such  I  shall  acknowledge  her  the  moment  I 
have  it  in  my  power. 
July  1  lth»  1804»  Edinbro .  J.  W.  DALRYMPLE. 

I  HEREBY  promise  that  nothing  but  the  greatest 
necessity  (necessity  which  situation  alone  can  justify) 

shall  ever  force  me  to  declare  this  marriage. 

J.  GORDON, 
July  1  Ith,  1804.  (now)  J.  DALRYMPLE. 

Witness,  Chariotte  Gordon. 


No.  11. 
**  Sacreed  promises  and  engagements. 
"  J.  D."  "  J.  G.  • 


It 
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Lbttsrs  aoDexed  to  and  pleaded  in  the  Libel  given  on 

behalf  of  Mrs.  Dalrymple. 


No.  3. 

MT  DEAREST  LOVE,  DunboT,  Friday  Evening. 

I  AM  waiting  with  impatience  for  the  letters  from 
Edinbro',  as  I  expect  ^  few  lines  from  you  ;  but  to  prevent  all  un- 
necessary disappointment  I  will  commence  mine,  lest  it  should 
not  arrive  in  time  to-morrow.  I  am  quite  alone  in  this  horrible 
place,  and  till  this  moment  I  have  been  most  melancholy  at  re- 
flecting how  few  hours  liave  elapsed,  since  my  happiness  was  per- 
fectj  blest  with  the  society  of  one  whom  I  adore,  and  for  whose 
happiness  I  would  sacrifice  my  life ;  but  still  Hope,  which  seldom 
deserts  me,  remains  my  friend,  and  whispers  for  my  consolation 
**  You  are  not  forgotten.*'  Sorry  am  I  to  find  that  my  hopes  of 
a  letter  are  vain  ;  but  I  trust  that  the  omission  proceeds  more 
from  fatigue  than  illness,  as  I  am  certain  one  or  the  other  must 
be  the  cause,  as  I  know  how  scrupulously  you  observe  all  pro- 
mises ;  and  when  you  reflect  on  my  miserable  situation,  cut  off 
from  all  tbe  society  I  liked,  and  banished  to  a  wretched  town 
without  one  friend  to  speak  to,  you  will  I  am  sure  increase  rather 
than  diminish  those  dear  attentions  you  have  so  repeatedly  shewn 
me :  therefore  I  am  selfish  enough*  to  desire  you  to  write  two  let- 
ters daily,  which  must  be  put  into  the  post  by  two  o  clock,  and 
they  will  arrive  here  at  eight.  If  you  write  me  one  every  night 
and  another  in  the  morning  it  would  be  easier  for  yourself.  Piay 
forgive  my  impatience  in  asking  such  a  request,  as  you  know  my 
motive.  I  wiU  be  in  Edinbro*  by  1 1  a^  night  on  Monday,  so  we 
.may  arrange  every  thing  for'  the  Tuesdays  expedition.  I  think 
it  woidd  be  better  not  to  send  the  curricle  into  town,  as  it  is  too 
well  known,  f********» 

but  as  you  please,  you  have  but  to  order,  I  to  obey.  This  most 
horrid  place  has  made  me  so  very  melancholy  that  I  fear  my  let- 
ter will  bear  some  marks  of  it,  but  as  I  well  know  how>anxious  you 
are  sometimes  for  letters,  I  was  determined  to  attempt  it.  I  shall 
only  add  that  I  trust  all  that  has  ever  happened  within  our  know* 


t  The  passages,  which  are  omitted,  relate  entirely  to  other  persons,  and  have 
»•  bearing  on  the  present  question. 

VOL.  II.  k  ledge 
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ledge  may  be  faithfully  remembered  by  ub,  and  that  you  ml 
never  change  the  opinion  (you  have  so  repeatedly  assured  me  jtm 
have  of  me),  indeed  to  doubt  it  would  be  the  act  of  the  greatest 
ingratitude  on  my  part  /  insist  on  your  ordering  every  thmg  yem 
want,  and  drawing  on  me  for  whatever  money  you  stand,  in  need  of, 
as  it  is  but  your  right,  and  in  accepting  of  it  you  will  prone  your 
acknowledgment  of  it.  Let  your  dear  picture  be  finished  as  sood 
as  possible,  as  I  shall  be  impatient  for  so  beautiful  a  companion, 
though  God  knows  but  a  poor  apology  for  the  reality.  *  * 
*         *        ♦        *  ♦  *        *  Gfive  my  love  to  my 

dear  little  sister,  and  the* post  only  aUows  me  time  to  say  haw 
truly,  how  devotedly 

I  am. 

Dear  Wife, 

Your  sincere  and  faithful 

J.  D. 
This  Letter  has  the  Edinburgh  Post-mark  of  May  27,  1804. 

I  passed  Tranent  but  did  not  see  Johnson.  Send  me  a  small 
seal  with  a  proper  inscription,  as  I  have  only  a  wafer  seal,  which 
does  not  do  :  you  may  put  it  in  a  letter. 


No.  4. 


(Addressed)  "Miss  Grordon,  Saint  Andrew's  Square, 

Edinburgh.** 

MY  DEAREST  SWEET  WIFE,  Tuesdsy. 

YOU  are  I  dare  say  happy  at  Queen*s  Ferry,  while  your 
poor  husband  is  in  this  most  horrible  place  tired  to  death,  think' 
vig  only  on  what  he  f tit  last  night,  for  the  heighth  ofhuasan  hap' 
piness  was  his.  To  be  near  the  woman  we  love  is  a  sensation 
only  to  be  conceived  by  those  who  have  experienced  what  it  is  to 
be  separated.  God  knows  no  one  has  ever  felt  it  more  severely 
than  I  have,  as  what  hours  has  this  cursed  place  lost  me»  hours 
which  may  never  afford  me  the  pleasure  I  have  experienced,  ss 
fate  appears  determined  to  place  us  at  a  more  remote  distance. 
What  am  I  to  do  when  you  are  at  Cluny  ?  Heaven  alone  knows! 
It  will  be  impossible  for  me  to  be  with  you ;  as  to  leaving  you, 
the  thought  is  distraction  ;  think  on  some  plan  for  me,  as  I  shall 
be  truly  miserably  if  you  do  not.  Have  you  forgiven  me  for  what 
I  attempted  last  night  ?  Believe  me  the  thought  of  your  cuttiog  me 

has 
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has  made  me  rery  unhappy.     Pray  do  not,  you  cannot,  you  shall 

not ;  by  the  power  of  heaven  I  would  rather  see  you  dead  than  in 

another's  arms.    The  idea  is  misery  ;  my  sweetest  love,  do,  do, 

forgive  me ;  consider  you  are  my  wife,  you  are  the  only  woman 

I  ever  cared  for,  and  believe  me  my  sentiments  are  not  of  that 

chahgeable  dispoution  they  would  wish  you  to  believe. — I  am 

engaged,  to  retract  is  and  ever  shall  be  impossible.    It  was  very 

lucky  I  left  Edinbro'  at  the  time  I  did,  as  I  found  my  name  down 

for  a  court-martial ;  but  thank  heaven  I  was  in  most  excellent 

time.    I  think  I  shall  soon  take  another  voyage — ^I  think  of  ask-  ' 

ing  Don  for  leave  on  Saturday,  and  of  being  with  you  at  the  iLsual 

hour ;  but  I  shall  be  able  more  fully  to  arrange  it  on  Friday. 

Your  dear  sermon'  is  arrived ;  it  found  me  at  dinner  with  * 

***  ***  **  **  * 

which  will,  I  fear,  delay  this  letter,  but  I  hope  most  sincerely  it 
will  arrive  in  time  for  my  pretty  dear.     Send  me  a  long  account 
of  the  expedition  ;  was        *        *        there  ?  Not  that  I  doubt 
my  love's  fidelity,  but  still  I  wish  to  know  even  her  most  inmost 
thoughts ;  such  is  the  doating  fondness  I  have  and  ever  shall  have 
for  her,  she  is  my  only  life,  and  as  long  as  breath  remains  will  I 
protect  and  preserve  her.    Your  letter  was  not  quite  so  angry  as  I 
feared  it  would  have  been,  but  you  will  pardon  it  although  it  wa$ 
my  right  yet  I  make  a  determination  not  too  qflen  to  exert  it. 
What  anight  shall  I  pass  without  any  of  those  heavenly  comforts 
I  so  sweetly  experienced  yesterday.    Thank  God,  a  time  will  soon 
come  when  all  those  vexations  will  be  of  no  consequence.     Hav- 
ing proved  my  legal  r^ht  to  protect  you^  which  I  have  most  fuUy 
estahlishedy  and  nothing  in  this  earthly  world  ever  can  or  shall 
break  those  ties  which  it  will  be  ever  my  greatest  happiness  to  re-- 
fleet  on.    The  post  allows  me  only  to  say  that  the  dearest  love  is 

always  in  the  thoughts  of  her  doating  husband. 

J.  D. 
Mrs.  Dalrymple. 

Brotherly  love  to  my  Sister  and  R. 

This  Letter  has  the  Edinburgh  Post-mark  of  May  30,  1804. 


No.  5. 
(Addressed)  «  Miss  Gordon,  4,  Saint  Andrew  s  Square, 

Edinburgh." 
MY  DBARBST  LovB»  Wednesday. 

AS  I  dine  out  with  the  18th,  it  will  probably  be 
late  before  I  return,  in  which  case  I  shall  write  to  you  this  mo- 

k2       *  ment. 
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ment.     I  expect  by  this  night^s  post  a  very  long  letter  from  pretty 
dear,  giving  me  a  long  history  of  all  that  has  happened  since  my  de- 
parture.    I  am  just  returned  from  taking  a  dxive,  solitary  enougli, 
at  least ;  how  much  I  thought  of  the  difference  between  the  one 
I. took  this  day  last  week !  then  I  was  as  happy  as  possible  :  when 
I  shall  take  another  as  pleasant  I  know  not,  but  most' sincerelj 
wish  for  it.     I  intend  leaving  this  on  Saturday  evening,  and  leav- 
ing the  curricle  at  Haddington,  with  directions  for  its  following 
me  the  next  day,  as  I  intend  being  present  at  the  review  on  the 
4th,  where,  of  course,  I  shall  have  the  pleasure  of  meeting  wiUi 
you.    On  Saturday,  therefore,  we  meet«    The  hurry  I  was  in  last 
night  for  your  letter  being  in  time,  prevented  my  taking  notice 
of  one  part  of  your  dear  little  sermon,  in  which  you  seem  to  think 
my  intentions  are  to  retract  from  what  I  have  said  so  repeatedly 
to  you.     Indeed,  my  love,  this  is  not  behaving  right,  and  I  insist 
on  never  finding  i^  in  your  letter  again,  as  I  shall  be  seriously 
angry  with  you,  and  in  turn  shall  lecture  your  want  of  confidence 
as  you  do  my  constancy ;  believe  me,  I  have  not  spoken  to  a 

woman  since  I  saw  you,  indeed,  excepting  *  *       * 

«  *****  ****  « 

I  am  happy  to  hear  that  Lotta  does  not  go  till  Saturday,  as  it 
will  give  us  a  better  opportunity  if  you  are  at  Braid.  Give  her 
Inoihers  love  in  the  kindest  manner  to  his  pretty  \it£Le  sister  ;  tell 
her  I  hope  to  see  my  friend  become  a  happy  man  ere  long,  al- 
though I  see  many  obstacles  to  that  ever  talung  place.  This  will 
be  a  most  horrible  dull  letter^  but  as  your  pretty  epistle  haa  not 
arrived,  I  am  quite  at  a  loss  for  any  thing  to  say,  as  repeadi^ 
what  sentiments  I  feel  and  ever  shall  entertain  for  you,  would 
not,  I  fear,  amuse  you,  as  you  entertain  so  many  doubts  of  their 
ever  being  fulfilled  ;  forgive  me  saying  this  so, often,  butl  am 
very  ill-humoured  at  being  alone  so  long,  so  the  dearest  of  crea- 
tures will  pardon  me  1  am  sure.  I  got  your  s  directed  to  Had- 
dington. J  found  B,  in  his  bed  about  eight  in  the  morning,  and 
took  the  letter  from  him ;  he  was  asleep,  and  I  dare  say  was  not 
sensible  of  its  loss.  ****  will  be  here  by  the  msdl  of  this  night, 
this  will  quiet  your  apprehensions  of  me.  as  I  am  certain  he  would 
not  allow  me  were  I  inclined  to  be  foolish*  I  hope  the  seal  will 
soon  come  ;  the  ring  has  never  quitted  my  finger,  nor  ever  shall. 
I  keep  this  letter  open  till  ten,  in  order  to  answer  your's.  Half 
past  nine — no  letter  is  arrived  :  Great  God !  what  is  the  cause  ? 
Oh !  Jacky,  believe  mc,  all  the  torments  of  hell  are  nothing  com- 
pared with  what  I  now  experience,  but  remember  you  are  Mie, 
and  may  Uda  be  the  last  word  lever  write  tf  lever  resign  you  to 

another. 
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another,    I  suppose  *'***^***  has  made  you  forget  the  bundle, 
forget   your  sacred  promises,  but   all  heaven   shall    not  tempt 
me  to  suffer  you  one  moment  in  his  company.     I  am  distracted  ; 
I  am  truly  wretched ;  I  know  not  what  I  write.     How  can  you 
use  me  so  ?  but  on  [tornf]  you  shall,  you  must  become  my  wife^    ^ 
as  I  will  not  trust  you  a  moment  out  of  my  sight.     Oh,  my 
love !    take  pity  on   me,  think  on  me ;  how  doatingly  fond  I 
Am  of  you  ;  how  I  adore  you  !  Why  do  you  not  write  to  me  ? 
Have  I  not  punctually  fulfilled  every  promise  I  ever  made  ?'  Did 
I  ever  keep  you  without  a  letter  ?  Did  you  not  sacredly  promise 
to  write  two  letters  daily  for  me,  and  have  you  fulfilled  it  ?  No, 
you  have  forgot  me ;  and  I  am  only  sorry  I  hikve  lived  to  see  this 
day  :  better  had  it  been  for  me  if  I  had  died,  or  any  thing  but  this. 
I  could  sooner  have  suffered  any  pain,  any  torment ;  but  write 
to  me  by  return  of  post,  tell  me  only  that  you  love'  me,  then  I 
shall  be  happy.     Oh,  my  love !  what  can  be  greater  torment  than 
disappointment  in  such  a  case  as  this  ?  I  have  been  mad,  miserably 
so.     I  know  not  what  I  have  written,  as  I  am  crying  so  that  I 
can  hardly  see  the  paper.     I  hope  you  will  forgive  me,  and  par- 
don all  I  have  ever  offended  you  in,  as  I  cannot  recollect  any  part 
of  my  conduct  which  deserves  so  harsh  a  treatment ;  think  on 
me,  pray  do,  and  write  me  your  forgiveness,  as  I  am  truly  un- 
happy if  you  do  not.     I  must  at  all  hazards  come  to  you ;  better 
would  it  be  for  me  to  become  an  outcast  of  society  than  expe- 
rience what  I  now  do.     Pray  write  by  return  of  post,  and  say  you 
forgive  me,  is  all  I  ask,  although  I  am  ignorant  how  I  offended 
you.    That  God  Almighty  may  bless  and  preserve  my  wife  is  the 
prayer  of  her  husband. 

J.D. 


No.  6. 


(Addressed)     "  Miss  Grordon,  4,  Saint  Andrew's  Square, 

Edinburgh.** 

MY  DEAREST  SWEET  LOVE, 

Thursday. 

A  THOUSAND  times  do  I  thank  you  for  your 

pardoning  me,  as  till  the  post  arrived  I  was  most  unhappy  at 

thinking  my  only  love  and  delight  was  seriously  angry  with  me  ; 


t  On  Sunday,  on  my  soul, 

k  3  this 
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this  would  certainly  render  me  eternally  miserable*  as  I  could 
bear  any  thing  but  her  anger  and  disdain.  Your  disappointment 
was  certainly  a  most  severe  trial,  one  wluch  I  little, deserved,  as 
J  wrote  to  you  on  Tuesday  night,  and  even  shortened  what  1  had 
to  say  on  purpose  that  it  should  be  in  time ;  how  you  <Ud  not 
receive  it  I  am  at  a  loss  to  imagine,  but  suppose  it  was  owing  to 
some  mistake  in  the  post,  which  you  know  I  cannot  possibly  pre- 
vent, as  I  write  every  night  of  my  life  to  you,  and  if  you  do  not 

receive  a  letter,  be  certiun  it  is  not  my  fault.  *         *        * 

.««         **         **♦         «**         ♦ 

I  shall  pay  them  a  visit  to-morrOw,  as  nothing  but  the  business 
of  this  horrid  day  would  have  prevented  my  going,  thinking  that 
she  would  be  there,  as  I  wished  to  enquire  what  was  the  matter 
with  you,  fearing  a  thousand  things  might  have  happened,  but  as 
it  is  lucky,  I  did  not  go,  your  letter  has  afforded  me  real  comfort 
as  it  proves  how  noble  a  soul  you  possess ;  believe  me,  1  should 
conceive  myself  most  criminal  did  I,  after  what  has  passed,  think 
of  being  off;  believe  me,  you  need  not  entertain  any  apprehen- 
sions on  that  point,  as  I  am  too  deeply  attached  to  you  for  any 
thing  to  change ;  although  I  do  lecture  you,  on  your  doubting 
my  constancy,  yet  I  still  am  pleased  at  It,  as  I  eooMder  it  as  a 
proof  of  your  affection.         *         *  ♦         «  *  ♦ 

»****♦*  IcflUedon  *  * 
he  rallied  me  about  you,  and  said  that  if  you  were  at  North  Ber- 
wick it  would  not  be  in  the  power  of  the  worst  of  days  to  detain 
me  here ;  he  inquired  after  my  little  tuier,  and  said  she  was  a 
dear  little  creature ;  Utile  did  he  think  what  a  relaUaruhip  ntk' 
9isfed  between  u$.  He  invited  me  to  dine  there  to-morrow,  but  if 
possible  J  will  be  off,  as  I  think  it  will  be  impossible  for  me  to  be 
from  North  Berwick  in  time.  On  Saturday  night,  dearest  of 
dears,  we  meet :  happy  will  it  be  for  me,  as  1  am  quite  dead  with- 
out you ;  the  time  will  come,  I  hope,  when  that  separation  shall 
be  no  more,  as  it  grieves  me  even  to  suffer  you  Bve  minutes  from 
your  husband,  although  most  fully,  most  completely  convinced  of 
your  unalterable  attachment.  On  my  part  I  can  only  say,  that 
nothing  can  change  my  sentiments  of  you,  they  are  too  firmly 
rooted  to  be  destroyed,  independent  even  of  those  sacred  ties 
which  unite  us,  my  love,  for  you  would  still  be  the  same ;  as  it  is 
now  sealed,  it  would  be  most  villainous  in  me  to  alter  one  senti- 
ment I  ever  professed.  This  will,  I  sincerely  hope,  convince 
you  how  sorry  I  am  that  the  neglect  of  a  letter  should  have  made 
you  so  angry,  but  I  desire  you  to  inform  me  if  you  received  mine 
of  Tuesday  night,  that  I  may  inquire  into  its  loss  if  it  did  not  ar- 

riTti 
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rive.  Once  more  then  I  most  solemnly  request  you  will  not  al^* 
low  one  thought  injurious  to  the  fulfilment  of  all  the  promises  and 
engagements  I  am  under  to  you,  as  nothing  can  or  ever  should,  ^ 

if  possible,  annul  them  ;  read  this  over  and  over,  and  put  that 
confidence  in  me  which  your  peace  of  mind,  your  duty,  in  short, 
every  thing  ought  to  be  dear  to  you  requires,  as  it  wiU  be  the 
most  certain  way  to  make  yourself  miserable  for  ever,  as  this  kind 
of  suspicion  will  finally  end  in  your  being  jealous  if  I  speak  to 
another  woman.  Forgive  this  lecture,  my  love,  as  it  is  the  only 
thing  I  can  find  in  yoi\  to  lecture.  I  will  let  you  know  whatever 
passes  to-morrow  at  B. ;  I  should  not  go  there  did  I  not  think  it 
would  appear  remarkable  after  the  acquaintance  I  have  with  both 
parties.  Lotta  will  be  too  much  engaged  to  flirt  with  me  if  I  was 
in  spirits,  which  is  fiu*  firom  being  the  case.  When  is  the  seal  to 
be  finished  ?  and  I  am  all  impatience  in  that  as  well  as  every 
other  tiling.  Put  off  the  journey  to  Braid,  if  possible^  till  next 
week,  08  the  town  iuitssomuch  better  for  all  parties,  I  must  consult 
X.  on  that  point  to-morrow,  as  I  well  know  how  apropos  plans  come 
into  her  pretty  head;  there  appears  to  be  only  one  difficulty,  which 
is  whete  to  meet,  as  there  is  but  one  room,  but  we  miust  obviate  that 
if  possible,  I  intend  asking  leave  in  August  for  a  month,  and 
shall  bend  my  course  North,  as  I  wish  to  fix  my  quarters  in  Aber- 
deen for  a  month  at  least,  as  we  could  often  meet  there  and  at 
******  castle.  Write  to  me  immediately  on  the  receipt  of  this 
letter,  and  say  you  forgive  me,  and  that  you  never  will  again  dis- 
appoint me,  and  I  shall  then  be  really  happy.  Pray  where  is  the 
virgin,  you  never  mention  her :  what  brought  her  to  my  mind 
heaven  alone  knows.  That  God  Almighty  may  ever  preserve  my 
wife,  and  inspire  her  with  tVe  purest  love  for  her  husband,  is  the 
first  and  sole  wish  of  her  adoring 

J.D. 

(The  full  signature  obliterated.) 


No.  7. 
(AMressed)     «  Miss  Gordon,  Braid,  Edinburgh.'* 

Tuesday,  half  past  ninei 

MT  DBARJBST  LOVE, 

CURSE  on  my  fate,  that  although  not  wanted  it 
should  ever  enter  my  head  to  come  here,  it  is  too  late  to  attempt 
returning,  but  I  will  be  with  you  at  eleven  Unnorrow  night.  Meet 

k  4  me 
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me  as  usual :  your  letter  has  grievously  Tezed  me ;  how  eonld  joo 
write  me  such  a  one.    Believe  me,  in  the  greatest  haste. 

Believe  me» 

Your  affectioQate  husband^ 


J.D. 


P.  S.  Arrange  every  thing  with  L.  about  tht  other 


No.  8. 
(Addressed)  **  Miss  Gordon,  Braid,  Edmlmii^.'' 

MY  DEAREST  LOVE,  TbuTSdaV. 

I  HAVE  only  time  to  say  that  I  have  yours,  but 
there  is  only  half  an  hour  to  answer  it.  I  have  received  sefcnd 
letters  from  town,  all  of  which  say  that  Lord  Stair  has  heard  the 
report  of  our  fnamage^  Good  God !  how  hard  is  my  fitf e,  that 
for  the  malice  of  a  set  of  people  I  should  run  the  haxard  of  being 
disinherited,  therefore  contradict  it  in  every  company^  as  my  soU 
hope  depends  on  him,  and  such  a  report  would  in£Jiibiy  ruin  nie» 
which  I  know  would  hurt  you,  as  I  know  you  Jove  me.  I  should 
not  have  mentioned  this  Imd  it  not  been  absolutely  yieoesaary  for 
me  to  inform  you  of  it ;  tell  me  if  it  is  possible  to  «ee  you  now 
your  brother  has  arrived,  as  it  may  be  runaing  too  great  riika;  I 
shall  be  happy  to  be  introduced  to  him.  You,  I  hope,  received 
my  letters  safe.  **«»*♦ 

*  *  *         My  fiither  wishes  me  to  exchange  into  the 

Foot  Guards,  but  I  shall  give  no  decisive  answer ;  his  aversion 
consists  in  my  being  sent  to  Ireland*  next  year ;  when  that  time 
arrives  I  will  first  apply  for  a  recruiting  party,  then,  if  refiised, 
exchange  into  the  Guards,  certain  of  one  from  them,  which  will 
detain  me  in  Edinbro*  as  long  as  the  war  lasts.  I  hope  soon  to 
be  able  to  see  you  at  Braid,  when  I  shall  receive  dear  Lotta  s  par«> 
don  from  her  own  mouth,  as  she  knows  I  am  very  fond  of  her. 
I  have  spread  the  report  of  our  not  being  tnarritd  far  and  near* 
Would  to  God  there  was  a  punishment  for  people  maliciously 
trying  to  annoy  others,  as  we  have  not  been  exempt  from  our 
torments.  ♦  *  *  *  *  * 

Believe  me, 

unalterably  your  s, 

J.D. 

A  most  extraordinary  (Circumstance  alarmed  us  this  mornings 
but  the  post  only  waits,  so  adieu» 


APPENDIX.  153 

Na.  ^. 
(Addreuoi)    **  Miss  Gordon,  St.  Aiidrow*s  Square." 

MY  DBABB8T  AND  ONLY  LOVB, 

YOUR'  letter  has  made  me  truly  miser- 
able ;  I  have  only  read  lialf  of  it,  as  I  am  all  impatience  to  assure 
you  how  unhappy  the  thought  of  neglecting  you  has  made  me. 
Nothing  but  the  most  absolute  necessity  of  drills  and  every 
odter  species  of  annoyance  could  have  made  me  neglect  it  this 
day,  but  till  five  o'clock  I  was  not  at  leisure  a  moment.  Would 
to  God  1  could  come  to  town,  but  it  is  absolutely  impossible  this 
night.  I  will  write  three  sheets  of  paper  to  you  this  night.  At 
present  this  must  be  the  only  letter  I  have  time  to  write.  Well 
knowing  the  anxiety  you  must  feel;  and  the  danger  of  the  servants 
bang  seen.  That  God  Almighty  may  eternally  protect  you  is  the 
only  wish  of  your  devoted  ^2M^—*. 

J.D. 


No.  12. 
(Addressed)    **  Itfiss  Gordon,  Braid,  Edinbui^h.*" 

» 

MY  DBAAB8T  wiPB,  HalifiEix,  July  2Stk. 

FOR  the  laat  timet  I  write*  unless  you  immediately 
write  me  an  explanation  of  the  cause  of  your  being  so  long  silent. 
I  cannot  suppose  my  letters  have  not  reached  you,  as  I  never  yet 
found  the  post  deceiving  me ;  but  to  think  that  any  one  should 
have  already  supplanted  me  in  your  affection  is  too  melancholy 
for  me  to  supports  I  have  been  now  absent  ten  days,  during 
which  time  you  have  not  written  one  word  in  reply  to  the  letters 
1  constantly  sent  you.  If  my  letters  are  disagreeable  to  you  why 
not  tell  me  so  ?  for  it  must  be  inferred  from  no  notice  ever  being 
taken  of  them  that  is  the  case  ;  but  although  you  are  so  negligent 
of  your  promises,  it  shall  never  be  said  that  in  any  one  instance  I 
departed  from  mine,  considering  them  to  be  more  strictly  ob* 
served  on  account  of  the  distance  which  separates  us ;  but  to  dave 
trouble,  if  I  do  not  hear  from  you  to-morrow,  I  will  write  to  my 
sitter,  and  desire  to  know  what  is  the  reason  of  this  silence,  and  I 
am  certain  she  will  not  suffer  me  to  be  kept  in  the  perfect  state 

of 
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of  ignorance  of  what  is  pasung  with  you.  Believe  me,  that  the 
pain  that  writing  to  you  in  this  manner  gives  me  is  greater  than 
^  I  ever  yet  eicperienced,  but  I  fireely  foi^ve  you,  as,  indeed,  I  could 
any  thing  you  ever  did  to  me,  only  trusting  that,  at  son^ 
future  period,  you  may  think  me  worthy  of  being  restored  to  that 
place  I  once  possessed  in  your  esteem,  and  to  lose  which  would 
be  worse  than  death.  I  shall  leave  this  for  York  to-monow, 
where  I  remain  till  Sunday,  possibly  l^r  ;  direct  to  me  there, 
but  you  shall  hear  from  me  ere  that  takes  place,  as  I  shall  not 
leave  off  writing  till  we  meet.  I  think  of  visiting  Aberdeen 
after  the  24th  of  August,  where  we  can  meet,  for  I  am  determined 
to  see  you,  cost  what  it  will.  .      *  *  * 

******* 

Whattoer  money  you  toon^,  droto  on  me  without  scruple^  as  I  am 
certun  you  must  be  in  want  of  it.  Pray  write  to  me  if  it  is  but 
your  name :  and,  dearest  life,  believe  me. 

Most  devotedly. 

Your 


P.  S.  Send  roe  your  picture  as  soon  as  poMible. 


No.  13. 


(Addressed)     "Miss  Gordon,  4,  Saint  Andrew  Square, 

Edinburgh." 

MT  DBAEBST  LOVB,  Chclsea,  May  29th,  ]dQ5« 

YOUR  anger,  on  account  of  my  negligence,  is 
perfectly  correct.    I  have  behaved  rather  ill ;  therefore  as  I  am 
fiilly  sensible  of  my  misdeeds,  the  least  you  can  do  is  to  extend 
your  forgiveness.  I  do  not  wonder  at  your  feeling  hurt  at  it, 
but  I  hope  no  slight  occasion  will  induce  you  to  do  any  thing 
desperate,  as  it  will  prove  a  source  of  bitter  regret  to  you  after- 
wards. Living  here  I  diink  naturally  makes  a  man  idle;  but  I  assure 
you,  you  may  depend  upon  my  never  changing  any  part  of  my  con-' 
duct  by  separation.    I  have  spoke  on  the  whole  afl^r  to  a  very 
particular  friend  of  my  father's,  at  this  time  residing  with  him, 
who  has  assured  me  that  he  will  do  every  thing  in  his  power  to 

*  ^tsslst 
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assist  both  of  us,  but  that  he  would  advise  me  to  wait  the  course' 
4f  time  with  him,  as  he  says  he  is  certain  he  would  immediately 
convey  his  fortune  over  in  trust  to  somebody,  were  I,  as  things 
are  at  present,  to  hint  at  sucli  a  transaction  as  marriage ;  there- 
fore I  am  inclined  to  follow  his  advice,  particularly  as  situated  as 
you  are,  nothing  could  strengthen  the  ties  which  unite  utSf  and  as 
the  fortune  I  possess  in  my  own  right  is  so  small  and  so  much 
impaired  that  it  would  be  nearly  impossible  for  me  to  support  you 
in  the  style  of  life  you  ought,  as  my  wife,  to  be  supported  in  ;  there- 
fore it  i<  my  wish  it  should  not  be  mentioned  till  such  time  as  it  can 
without  injury  to  ourselves  be  done.  At  the  same  time,  /  must 
insist  on  a  paper  properly  signed  by  you,  acknowledging  yourself 
my  wife,  being  sent  me  as  soon  as  possible,  as,  in  cage  of  my  death, 
it  would  be  necessary  for  you  to  produce  it  to  enable  you  to  take 
possession  of  what  I  may  leave  behind.  I  did  not  intend  this  as  a 
melancholy  epistle,  but  as  essentially  necessary  to  both  our 
interests,  therefore  look  upon  it  as  such,  and  as  you  obey  me, 
or  I   you,  we  shall  be  as  happy  as  otherwise  we  should  be 

miserable.  *  *  *  *  *       . 

******* 

Write  to  me  as  soon  as  you  can,  and  never,  my  love,  be  annoyed 
at  not  hearing  from  me,  as  you  may  depend  upon  my  ever 
holding  your  interest  in  my  mind,  and  as  there  is  nothing  I  would 
not  sacrifice  for  your  good,  so  am  I  certain  there  is  nothing  you 
would  consider  too  much  to  be  done  for  me,  well  knowing  your 
genuine  goodness  of  heart  and  disposition.  I  met  Captain  J. 
again,  which  is  very  disagreeable,  as  considering  his  relationship 
it  makes  it  very  unpleasant,  and  I  wish  particularly  to  be  recon- 
ciled with  both  of  them  were  it  possible,  but  as  you  know  the 
temper  of  the  one,  I  am  very  apprehensive  it  is  not  likely  to  take 
place,  only  you  have  my  free  permission  to  act  as  you  please,. and 
to  tell  Charlotte  that  I  wish  her  every  comfort,  and  only  regret 
my  cursed  folly  in  ever  mentioning  a  subject  likely  to  disturb  the 
harmony  of  her  house.  *  *  *  * 

I  am  so  much  hurried  by  the  Geiieral,  who  is  waiting  for  me, 
that  I  have  only  Ume  to  say  I  ever  am,  dearest  love,  roost  affect. 
your*s. 

J.  D. 


Many  thanks  for  the  picture,  which  arrived  safe. 
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No.  14. 

(Addressed)     '*  Miss  Gordon,  4»  Sl  Andrew's  Square^ 

Edinbuigh.** 

MT  DEARfST  wiFB,  Cheisea  CoUege»  Jime  10, 1805. 

I  AM  greatly  surprised  at  your  having  so  long  de- 
clined writing ;  and  not  knowing  to  what  cause  it  is  owing,  am 
inclined  to  attribute  it  to  nothing  very  fevourable  to  myself.     If 
you  have  cause  of  complaint  against  me,  why  not  at  once,  my 
love,  tell  me  so,  and  not  drive  me  to  distraction  by  abstaining 
a  fortnight  without  ever  writing  one  line.     I  am  unwilling  to 
attribute  it  to  a  change  in  your  affection,  well  knowing  how  much 
you  ix^iy  be  trusted ;  but  if  I  do  not  very  soon  hear  from  you,  I 
sbi^l  not  be  perfectly  easy  on  that  head.    If  you  are  angry  with 
n^e  for  going  abroad  I  will  allow  you  to  have  just  cause ;  but 
when  you  consider  the  utter  impossibility  of  my  existing  in  this 
country  as  a  gentleman,  on  account  of  the  mean  conduct  of  those 
\yho  ought  to  be  the  first  to  support  me ;  you  \nll  I  hope  allow 
there  is  more  ground  than  caprice  for  this  suddea  movement. 
In  the  next  place  I  solemnly  assure  you  that  I  loiU  not  be  absent 
from  you  very  long^  and  that  as  soon  as  my  affiurs  are  put  into  any 
prd^r  and  arrai^ement,  my  return  will  be  certain.     Situated  as  I 
9fa,  is  to  me  misery  to  exist ;  tired  out  of  my  life  at  home,  and 
eternally  qi^arrelling  with  those  I  am  living  with,  renders  it  to  my 
mind  nothing  less  than  a  very  accurate  specimen  of  what  may  be 
^jqpected  hereafter ;  but  having  these  things  constantly  torment- 
ifj\g  ine,  will  you  allow  me  to  endeavour,   by  a  short  absence,  t9 
rectify   them  ?    You  know  how  little  in  point  of  use  my  stay 
wpuld  signify   for  these  next  four  months,  and  with  my  turn  for 
eipence  how  very  liable  I  am  to  involve  myself  ten  times  deeper 
than  ever.     If  in  thus  asking  your  consent  to  what,  although  you 
may  allow,  you   do  not  approve,  I  most  humbly,  dearest  love, 
most  solemnly  conjure  you  to  pardon  me,  and  to  repeat  the 
aasuTfince   how   deeply  those  attractions  which  were   the  first 
cause  of  our  acquaintance  remain  fixed  in  my  breast ;  and  in  what- 
ever part  of  the  world  chance  may  throw  me,  they  will  afibrd  me 
the  consolation  and  hope  of  in  a  little  time  of  proving  my  regard 
to  the  whole  world ;  an  event,  evidently  I  think  at  no  great  dis- 
tance, will  at  once  render  me  independent  and  you  equaOy  so  ; 
for  while  the  obstacles  and  plagues  which  now  torment  me  exist, 

5  neither 
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neither  you  or  myself  can  ever  know  either  ease  or  happiness. 
You  will,  I  hope,  grant  me  your  pardon  for  thus  tormenting  you 
with  what  I  fear  must  evidently  appear  to  you  as  a  dull  repetition 
of  the  same  sentiments  constantly  made  use  of,  but  I  solemnly 
assure  you  that  they  are  the  natural  feelings  of  one  who,  though 
in  every  action  of  his  life  has  hitherto  been  most  unfortunate, 
yet  has  no  wish  to  conceal  them  from  you.  To  return  to  a  more 
gay  and  proper  subject  for  a  letter.  I  am  most  happy  that 
Charlotte  has  now  arrived  at  the  zenith  of  power,  and  is  surround- 
ed by  every  wish  she  can  form  ;  most  sincerely  do  I  congratulate 
her — and  although  an  idle  moment  put  a  slight  check  to  our 
former  acquaintance,  yet  I  hope  that  on  my  return  to  this  town 
next  year,  it  may  appear  to  her  as  the  failing  of  human  nature,  and 
in  a  general  confession  to  atone  for  the  crime,  may  be  productive 
of  a  fenewal  of  our  former  friendship,  as  nothing  could  give  me 
greater  satis&cdon  than  once  more  to  be  considered,  as  I  believe 
I  may  be  allowed,  her  brother.  The  people  here  say  that  old 
Fulteney  never  made  a  will.  If  she  is  the  gainer  by  it,  I  hope  so 
most  sincerely.  I  supped  the  other  night  with  a  M.  ****^  who 
was  a  good  deal  in  Edinburgh  last  winter.  He  said  he  knew  you 
perfectly,  and  told  me  a  great  many  anecdotes  about  you,  which 
^uld  not  but  be  gratifying  to  me,  as  I  find  that  the  idle  bundle 

is  not  so  much  forgotten  as  some  people  would  have  me  believe. 

«  *  *  *  *  *  ^ 

«  «  *  *  *  *  * 

When  I  leave  this  capital  is  I  believe  most  uncertftin.  The  ship 
I  am  going  in  is  nearly  ready ;  but  no  person  can  possibly  say 
when  she  will  be  :  and  as  to  her  sailing,  I  think  it  will  not  be  for 
'Some  time  yet.  Situated  therefore  as  I  am,  pray  my  only  love  do 
write  to  me  by  return  of  post,  and  if  you  have  any  regard,  or  the 
least  remains  of  the  attachment  you  once  had  and  professed,  do 
write  constantly  to  me,  and  at  the  same  time  forward  the  paper 
I  requested  of  you  in  my  last  letter,  and  acknowledge  yourself  my 
wi/<?,  that  as  we  are  not  immortal^  I  may  leave  you,  in  trust  of  a 
friend  of  the  greatest  honour,  the  smaU  remains  of  what  once  wm  a 
tolerable  fortune.  Did  I  not  consider  this  as  most  essentially 
necessary  for  both  our  interests,  on  my  honour  I  would  not  re- 
quest it;  but  as  you  cannot  refuse  on  any  legal  grounds,^  do  my 
dearest  wife  forward  it  dXrectly,  and  let  your  pardoh  for  all  the' 
uneasiness  I  have  given  you  accompany  it,  or  otherwise  I  shall 
be  perfectly  miserable ;  and  I  most  solemnly  promise  that  there 
Ls  nothing  on  earth  that  you  may  request  that  I  will  not  do,  except 
remaining  here,  which  situated  as  I  am  would  render  it  perfectly 

unsafe 
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uu9&fe  in  me  to  comply  with,  as  nothing  but  my  departure  can 
restore  my  fortune  to  what  it  once  was,  or  cause  the  liquidation  of 
those  debts  which  have  hitherto  so  long  plagued  and  perplexed 
me.  Having  thus  explained  to  you  the  whole  cause  o(  my  departure, 
I  am  inclined  from  your  goodness  of  heart,  .settmtf  aside  ail  other 
eonsiderations.or  claims,  to  hope  that  the  return  'jf  the  post  will 
bring  back  a  perfect,  free,  and  uncontracted  pardon  for  paat, 
for  all  sins  committed,  but  particularly  as  they  were  no:  caiiaed 
by  myself,  but  the  villainy  and  malice  of  others.  I  shall  now  con- 
clude with  every  wish  this  world  can  bestow,  may  be  yours,  and 
that  I  ever  am. 

Dear  Jacky, 

most  devotedly, 

your  husband^ 
D. 


No.  15. 
(Addressed)  **Miss  Gordon,  Braid,  near  Ediubuigh.*' 

MY  DBUiBST  LOVB,  Cheisca,  June  26th^  1805. 

I  RETURN  you  a  thousand  thanks  for  your  kind 
remembrance  of  so  idle  a.  being  as  myself.  I  allow  it  is  more 
than  I  merit,  but  I  have  endeavoured  to  do  something  in  return 
for  it.  I  have  called  on  Lotta  and  Johnstone  this  day ;  they 
were  out  of  town,  bu^  as  soon  as  they  return  I  will  certainly  call 
again  and  write  her  a  letter  expressing  my  sorrow  for  the  disa- 
greement, and  hoping  to  be  again  considered  as  her  brother,  a 
title  I  would  not  give  up  for  any  consideration,  and  when  I  return 
our  families  I  trust  will  be  on  the  fooung  they  ought  to  be.  But 
you  must  allow  that  he  ought  to  have  first  spoke  to  me,  as  I  could 
not  consistently  with  etiquette  make  the  iirst  advances  :  although 
stifling  all  other  feelings  to  the  desire  of  reconciliation,  I  have  in 
this  instance  been  the  first.  I  with  this  send  you  the  hair  so 
long  wanted,  and  which  you  ought  ere  this  to  have  received.  It 
was  by  mistake  sent  to  Colonel  Dalrymple,  where  it  was  likely 
to  remain,  had  I  not  luckily  arrived  in  town.  If  it  does  not 
please  you,  write  to  Wirgman,  St.  James  Street,  he  will  alter  it, 
and  has  my  directions  to  forward  to  you  any  thing  you  may  write 
to  him  for,  so  do  not  out  of  false  notions  of  economy  deny  your- 
self what  you  require,  as  I  should  not  wish  my  wife  on  any  ac- 
count 
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count  to  appear  in  any  thing  not  perfectly  consistent  with  her 
rank.  The  Duchess  is  still  in  London,  If  I  remain  here  tilf 
Sunday  Sir  Willoughby  Aston  has  promised  to  introduce  me  to 
her  notice.  ***** 

«  *  *  *  *  *  *  * 

******* 

i^am  going  this  evening  to  a  masquerade,  and  afterwards  to  Mrs. 
Hamilton's,  our  relation:  Lady  H. Dalrymple  is  to  be  there, 
and  I  expect  of  course  a  great  deal  of  railery,  not  having  seen 
her  since  the  confession  she  made  me  make  at  Dunbar  relative  to 
certain  affairs  ii^  which  you  were  greatly  concerned,  but  by  which 
I  fear  her  Ladyship  did  not  greatly  improve  her  stock  of  know- 
ledge on  the  subject.  *  *  *  * 
*****                i^  * 

I  arrived  here  very  late  on  Tuesday  from  Suffolk,  and  now  find 
I  might  as  well  have  remained  where  I  was,  but  I  confess  the 
country  is  to  me  so  horribly  dull,  that  I  find  time  too  heavy  on  my 
hands  to  admit  of  a  long  stay  there.  I  want  to  go  north,  but  in  . 
the  state  of  uncertainty  relative  to  my  going  abroad,  I  do  not 
think  it  adviseable  to  leave  this  place.  To  say  the  truth,  I  begin 
to  virish  I  had  not  [torn]  to  the  proposal,  but  as  my  relinquishing 
it  now  would  only  gratify  certain  people  whom  I  equally  detest ' 
and  depise,  I  am  rather  inclined  to  proceed.  But  of  my  departure 
you  shall  have  ample  notice.  Will  you  send  me  a  lock  of  your 
beautiful  hur,  as  I  intend  having  it  set  in  a  new  form,  particularly 
as  the  only  lock  I  have  at  present  is  too  small  to  convey  to  me 
the  remembrance  I'  wish.  There  is  one  thing,  ray  love,  which 
annoys  me,  I  mean  the  reflection  of  not  having  behaved  to  you  so 
Uberally  as  I  ought  to  have  done ;  but  I  hope  you  will  pardon  me, 
^  and  in  return  you  have  my  free  permission  from  the  I6th  of  No^ 
vember  to  make  whatsoever  expmice  you  please,  as  I  toill  before  my 
departure  arrange  all  money  matters  in  such  a  manner  as  to  give 
you  every  opportunity  of  gratifying  your  taste  or  any  other  fancy 
you  may  take  into  your  head.  I  hope  that  virgin  sister  of  mine 
is  likely  to  change  that  odious  appellation.  You  should  intro- 
duce some  captain  to  her  that  she  might  at  least  be  on  equal  footing 
with  yourselves.  ***** 

*  *  *  *  *\*.* 

*  -  .  *  *  *  *  *  * 

*  *  «  *  *  *  * 

God  bless  you,  my  dearest  Love, 

ever  affectionate  Husband^ 


\ 
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SIR,  Balkncrief  Houae  by  Hid. 

19th  Nor.  1807. 
AS  I  find  by  means  of  the  correspondence  I  have  had 
the  honor  of  having  with  you»  that  the  footing  on  which  I  ataod 
with  Mr.  Dalrymple  has  transpired,  and  through  the  Dochesa  of 
Gordon,  it  has  come  to  both  my  brother's  ears.  In  tbis  caae  I 
shall  have  no  hesitation  in  putting  my  papers  into  the  hands  of  a 
man  of  business,  and  establishing  toy  rights,  as  it  is  a  very  an- 
pleasant  thing  to  hear  different  reports  every  day.  The  last  one 
is,  that  Mr  Dalrymple  had  ordered  a  new  carriage  on  his 
ritige  with  a  nobleman's  daughter,  and  that  his  and  her 
were  actually  quartered  on  the  carriage.  All  these  various  le- 
ports  came  from  the  Duchess  of  Gordon,  and  she  says,  from  what 
she  learnt  through  you,  from  a  friend  of  your's,  that  1  havelfr.D. 
completely  in  my  power ;  that  I  can  either  make  liim  acknow- 
ledge me  publicly  as  his  wife,  or  make  him  pay  a  very  large  sum 
of  money.  The  latter  of  which  I  shall  certainly  not  do.  I  do 
not  want  money,  I  want  justice ;  and  as  I  am  uaed  extremely  ill 
by  him,  I  shall  shew  the  world  who  has  been  to  blame.  If  you, 
Sir^  with  your  usual  goodness  of  hesit,  did  let  him  know  mj 
determination  in  this  business,  and  that  I  am  to  hare  the  support 
of  my  brothers  in  the  case,  and  unless  he  comes  forward  and  saya 
he  means  to  behave  like  a  gentleman,  and  as  he  ought  to  do,  I 
will  make  him.  A  maintenance  he  is  obliged  to  allow  me, 
whether  he  lives  i^th  me  or  not ;  few  would  have  borne  diis 
treatment  so  long,  and  if  the  secret  had  not  been  divulged  through 
you,  I  do  not  believe  I  would  have  divulged  it,  for  fear  of  involv- 
ing others ;  but,  on  the  whole,  I  believe  I  am  obliged  to  yon. 
I  hiive  the  houour  to  remain, 

Your  very  obedient  humble  servant 

J.  GOBOOK . 

(Addressed)  **  Samuel  Hawkins,  Esq.'* 


B. 
(Private.) 

SIR,  Edinburgh,  May  9th,  1808. 

YOUR  former  goodness  to  me  induces  me  to  again 

trouble  you  with  a  few  lines,  to  see  if  you  would  have  the  good* 

neM  to  let  Ine  know  if  there  has  been  any  accounts  &tely  from 

ICr.DBl- 
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Mr.  Dalrymple.  My  uithappy  sitiiatioD  is  the  only  apology  I  caiir 
offer  for  the  uncomjnon  trouble  I  have  offered  you,  and  which 
your  humanity  has  paid  attention  to;  any  real  friend  of  Mr. 
DalrympleV  ought  to  caution  him  against  forming  any  new  en- 
gagement^ as  though  I  have  •  not  brought  forward  my  claims  at 
thfs  time  for  particular  reasons,  that  is  not  to  say  I  have  re- 
linquished them.  That  I  am  determined  I  never  will  do,  and 
were  he  to  think  of  forming  any  of  the  connexions  that  have 
been  talked  of/  or  any  connexion  whatever,  I  will  inmediately 
come  forward  with*  my  claims,  which  must  put  himself  and  the 
unfortunate  womap  in  a  most  disagreeable  situation.  My  idea 
is,  that  he  is  not  aware  how  binding  his  engagements  are  with 
met  and  though  this  says  little  for  his  honor,  some  friend  ought 
to  warn  him  of  his  situation.     (  )     I  am  convinced  he  will 

force  me  to  strong  measures  ere  long.  Pray  excuse  my  troubling 
you,  but  my  sufferings  must  plead  my  apology.  I  know  not  what 
comfort  is  smce  this  cruel  business. 

I  have  the  honour  to  remain,-  &c.  &c.' 
Samuel  Hawkins,  Esq. 


No.  16. 
(Addressed)  "  Miss  Gordon,  Braid,  near  Edinburgh." 

MY  DEAK^ST  LOVE,  Portsmouth,  July  19,  1805 

I  HAVE  been  so  hurried  on  my  departure  for  this 
place  that  I  have  been  literally  travelling  for  this  fortnight,  but 
at'  last  am'  stationary  at*  this  most  delectable  place*.  As  yet  no 
convoy  is  or  for  some  days  likely  to  be  appointed ;  and  as  I  dread 
the  thoughts  of  remaining  at  so  horrible  and  dirty  a  place,  I  think 
it  very  likely  that  I  shall  return  to  the  centre  of  all  gaiety,  Lon- 
don, till  necessity  obliges  my  departure.  I  at  present  feel  by  no 
means  inclined  for  a  Mediterranean  trip,  and  could  I  by  any 
means  in  the  world  contrive  to  be  off,  I  should  certainly  make 
use  of  them.  As  things  are  at  present,  I  pufpose  returning  here 
in  January  or  sooner  if  possible ;  but  as  all  arrangements  of  this 
nature  must  be  liable  to  so  many  changes,  I  do  not  fix  any  pre- 
cise time  for  my  return,  as  you  may  depend  on  my  taking  the 
very  first  opportunity  of  leaving  a  country  which  I  by  no  means 
approve  of,  and  which  nothing  but  a  foolish  pique  induced  me  to 
Yolunteer  for ;  to  add  to  all  my  misfortunes,  just  three  days  bo"' 
fore  I  left  London,  I  was  introduced  to  the  Duchess  of  St. 
V0&.  u.  1  Albfuv'8.> 
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Albaos.  *  *  *  ♦  * 

lily  £tther  was  suddenly  taken  ill  alter  dinner  on  Monday,  and 

tViey  were  at  first  very  apprehensive  something   serious  m^t 

have  happened  ;  but  l|owever  he  has  rallied  again,  and  they  say 

better  than  before.    He  left   this  place  the  next  momlD^  Ibr 

Chelsea.    I  would  recommend  you  to  enclose  all  my  letten  iif  a 

packet,  to  be  forwarded  to  me  through  the  care  of  Sir  Bnpeit 

Geoige»  the  Transport  Office,  London,  who  has  more  freqiiieDt 

opportunities  of  fonvarding  them  than  any  other  peraon.    By 

the  bye,  it  is  very  extraordinary  that  I  have  not  received  one  line 

from  you  for  this  fortnight  past,  which  I  attribute  to  tlie  letten 

being  missent,  as  there  have  been  several  letten  written  finom 

London  to  me  which  I  have  never  received.    I  wiali  you  woM 

before  I  go  acquaint  me  where  your  brother  is  Ukdy  to  be  found, 

as  I  particularly  wish  to  meet  him.    What  sort  of  a  disposition  '» 

he  of,  that  I  may  be  able  to  understand  how  to  manage  him  in 

regard  to  yourself?  ♦  *  *  ♦ 

«  «  *  *  «  «  * 

London  is  now  nearly  over,  the  place  is  becoming  quite  deserted : 
indeed  I  am  not  sorry  for  it,  as  no  one  ever  left  a  place  with  more 
reluctance  than  I  did  town ;  and  in  exchange  have  got  into  a 
vile  beastly  place,  and  on  the  high  road  to  a  worse.    I  /ear  long 
enough  before  this  reaches  you  I  shall  have  taken  my  departure ; 
but  before  that  event  takes  place  I  must  assure  you  that  it  is  my 
fixed  determination  that  nothing  in  the  common  course  of  thii^ 
shall  detain  me  there  beyond  the  time  first  specified ;  and  as  that 
lA  80  short,  I  think  we  can  only  look  forward  to  it ;  there  u  <me 
thing  which  I  particularly  wish  to  caution  you  about^  which  is  never 
io  give  any  belief  to  a  variety  of  reports  which  may  be  dradated  . 
relaixoe  to  me  during  my  absence,    tfyou  do  you  will  render  your- 
self eternally  miserable,  and  produce  a  breach  between  us  which 
nothing  in  this  world  ever  can  rectify.     IsliaU  not  explain  to  what 
I  am  alludingf  hut  I  know  tlungs  have  been  said,  and  the  moment 
I  am  gone  wiU  be  repeated,  which  have  no  foundaHon  wfiatever, 
and  are  meant  only  for  the  ruin  of  both.     Once  more  therefore  I 
entreat  you,  tfyou  value  your  peace  or  happiness^  believe  no  report 
about  me  whatever,  unleu  you  know  it  ^  be  true.     This  advice 
you  will  thank  me  one  day  or  other  for — at  present  it  may  appear 
harsh  and  ill-judged,  but  time  will  prove  to  you  how  justly  I 
have  foretold  lyhat  will  happen.     I  am  sorry  I  did  not  see  Char- 
Ibtte  before  I  left  London,  but  in  fiict  I  was  so  very  much  hur- 
ried with  the  preparations  and  other  troubles^  that  when  they 
returned  I  had  no  time  to  see  them.    A  thousand  thanks  for  the 

hair. 
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hair.  1  havie  it  most  beaut^Uy  set,  and  sfaail  keep  it  as  a  me*' 
morial  of  pleasutes  past,  but  which  will  I  hope  soon  return. 
fVhy  do  you  not  tbrite  to  Alien  and  order  another  riding  ?uihit  ? 
He  has  my  direetions  to  make  whatever  you  think  proper  to  order  ; 
so  it  is  your  own  fault  if  you  ever  want  any  <Ain^  — and  when  I  , 
am  in  Itely,  if  there  is  any  thing  you  may  particularly  fancy,  it 
shall  be  sent  you.  How  is  your  father  in  health  ?  in  temper  I  ^ 
should  think  nothing  extraordinary. 

God  blcfss  you,  ever  dearest  Love, 

Your's/  J.  D. 


No.  18. 

(Addressed)     <'  Miss  J.  Gordon,  Sir  J.  j6hnstone*s,  Bart. 
'  Balleficrief,  Hadding." 

Grand  Parade,  Brighthelmstone",' 
MADAM,  26th  Oct.  1807. 

VERY  i!inexpectedly  until  within  these  few  days  only, 
since  I  did  myself  the  honour  of  addressing  you  from  Mr.  Coutts  s 
Banking  House,  have  I  continued  away  from  this  place,  so  that 
the  contents  of  your  several  letters  were  entirely  tmknorwn  to  me 
until  my  return,  and  under  circumistances  apparently  so  disadvan- 
tageous as  I  appear  to  have  been  placed  in  one  of  them,  as 
also  indeed  to  have  relieved  you  from  a  considerable  degree  of 
anxiety  on  your  own  account,  I  should  not  have  deferred  so  long 
satisfying  you  in  your  different  en(]piries ;  and  reserving  all  ex- 
planations as  to  myself,  I  shall  begin  first  with  assurances  to  you  ~ 
that  nothing  really  can  have  been  more  groundless  than  th6  ex- 
traordinary report  circulated  in  your  part  of  Mr.  Dalryniple  being 
either  previously  to  or  since  the  time  of  your  enquiring  of  me,- 
"being  in  I/ondon,  or  even  one  thousand  miles  of  it,  having  eon- 
tinued.  at  Vienna,  from  which  place  I  have  received  frequent 
accounts  from  him,  and  the  last  (making  allowances  for  the  great 
difficulty  of  communication)  of  recent  date :  so  far  too  from  its 
teing  at  all  in  his  contemplation  even  to  rettim  to  this  country, 
that  he  speaks  decidedly  of  its  being  his  intention  to  remain  abroad 
for  two  years,  and  appearsto  have  a  strong  inclination  to  extend 
his  present  quarters  to  a  very  considerable  distance ;  having  dis- 
posedy  I  should  hope  entirely  to  your  satisi^tion,  of  the  groundless- 
ness of  that  part  of  the  report,  it  must  be  wholly  needless  to  enter 
at  all  into  the  remainder  of  it,  unless  it  may  be  to  observe,  thi^t 
from  the  same  quarter,  in  wluch  a  freedom  of  speech  appears  to 
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have  been  made  use  of  to  my  own  pr^udioe»  may  have  originated 
that,  which  certainly  with  no  foundation  at  all,  in  die  Jnwlance 
you  aliade  to  at  least,  can  be  ascribed  to  Mr.  PaLrymple.  Now 
with  regard  to  any  discloaure  on  my  part  of  the  oorrespondenoe 
which  I  have  had  the  honour  of  holding  with  yourself  I  beg  jou 
to  rest  assured  that  I  have  been  particularly  guarded ;  but  vHben  a 
young  and  impetuously  minded  character  should  on  the  tot  aad 
only  interview  I  ever  had  with  him,  have  declared  It  to  be  his 
^xei  determination  hand  over  head,  and  with  the  utmost  violenoe, 
to  pro^seed  against  one  for  whom  you  had  expressed  that  affisctioQ 
so  natural  in  a  near  connection,  it  was  at  least  I  thought  neoesaaiy 
to  let  him  be  informed  that  1  have  been  in  conreqMMidenoe 
with  yourself  on  the  subject,  and  that  such  circumstances  had 
eome  to  my  knowledge  as  would,  I  wais  sure,  preclude  hinrffom 
taking  any  such  course  as  he  proposed.  I  however  never  produced 
one  single  letter  of  your*s. 

I  have  the  honour  to  remain,  &c 

Samuel  Hawkins. 


No.  19. 


(Addressed)     **l£ss  J.  Gordon,  BiUencrief  House,  Uaddiog- 

ton.    N.  B.** 

Grand  Parage,  Brighthelmstone, 
MADAM,  1 1th  Dec  1807. 

WHEN  I  did  myself  the  honour  of  last  addressing  you, 
although  dated  I  believe  as  above,  it  was  in  a  great  hurry  at  an 
inn  on  the  road  just  as  I  was  changing  horses,  and  in  my  way  on  a 
very  long  journey  into  Wales,  from  which  part  I  only  returned 
this  day,  or  I  should  certainly  sooner  have  acknowledged  yoor 
letters  from  BaDencnef  House,  and  whfch  I  very  much  wish  I 
able  to  do  more  to  your  satisfaction ;  but  the  present  most 
ordinary  situation  of  this  country,  with  all  parts  of  the  Continent, 
has  effectually  indeed  cut  off  every  sort  of  iDtercourse.  I  am 
wholly  at  a  loss  in  what  way  to  forward  a  letter  to  Mr.  Dalrym- 
pie,  and  he  must  be  so  much  so  himself,  I  apprehend,  that  I  have 
no  expectation  now  of  hearing  until  matters  take  a  more  &vour- 
able  turn.  The  last  letter  I  received  from  him  was  dated  from 
Vienna,  and  it  is  now  upwards  of  three  months  since ;  at  ^nt 
time  any  breach  between  the  Austrians  and  this  country  was  not 
in  the  least,  foreseen  by  any  of  the  English  residing  at  Vienna ; 
but  the  Austrian  Minister  having  yesterday,  I  was  informed,  re- 
quired his  passports,  the  English  will  be  without  any  place  of 
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refuge  whatever,  unless  they  should  be  able  by  any  means  to  get 
into  Switzerland.  There  is  too  much  reason,  therefore,  to  con- 
clude that  even  those  English  at  Vienna  will  share  the  same  &te 
with  their  other  countrymen  on  the  Continent. 

In  Mr.  Dalrymple*s  difierent  letters,  and  particularly  the  last  of 
them,  I  am  given  to  understand  by  him,  that  in  place  of  two  years, 
the  first  time  limited  for  his  stay,  he  should  not  think  of  quitting  the 
.continent  at  all,  being  heartily  disgusted,  as  he  observed  to  me, 
with  England  and  its  society.  If  any  thing  should  by  chance  take 
me  into  the  north,  I  should  in  that  event  do  myself  the  honour  of 
seeing  you,  when  I  might  probably  be  more  unreserved  than  1  -am  * 
in  writing.  ^  At  any  rate  I  feel  that  I  should  have  very  little  diffi- 
culty in  satisfying  you  of  my  having  acted  throughout  in  such  a 
manner  as  could  not  fail  meeting  as  much  with  your  own  appro- 
bation as  it  would,  I  am  convinced,  that  of  Mr.  Dalrymple.  It 
is  best  for  me  not  to  mention  the  name  of  the  person  I  alluded 
to  in  my  last,  but  I  have  the  satisfaction  to  think  that  by  my 
timely  explanation,  and  that  only  too  in  a  general  manner,  much 
mischief  was  in  all  probability  prevented ;  I  could  most  easily 
defend  the  part  I  took  to  the  Duchess  of  Gordon,  or  to  any  of 
jour  own  &mily,  and  most  seriously  wishing  that  I  could  prove 
much  moie  useful  to  yourself  or  Mr.  Dalrymple, 

Have  the  honour  to  be,  &c. 

Samuel  Hawkins. 


No.  20. 
(Addressed)   **  Miss  Gordon,  Braid  House,  near  Edinbui^h.** 

MADAM,  Findon,  near  Shoreham,  7th  June  1808. 

JUST  at  the  moment  that  I  ascertained,  as  I  thought,  Mr. 
Dalrymple*s  being  at  Palermo,  and  was  actually  writing  to  him  at 
that  place,  having  had  a  promise  of  my  letters  being  forwarded 
from  the  Commander  in  Chiefs  Office,  who,  to  my  no  small 
surprize,  should  make  his  appearance  here  but  Mr.  D.  himself  ? 
He  left  Palermo,  he  informed  me,  only  six  and  twenty,  days  pre- 
viously to  his  going  down  to  me  at  Brighthelmstone,  and  finding 
that  I  had  left  that  place,  came  over  immediately  to  me  at  my 
new  residence  at  Findon.  Grreat,  however,  as  my  surprize  was  at 
seeing  him,  it  hath  been  very  much  exceeded,  indeed  by  my 
having  received  letters  from  two  very  particular  friends  of 
his  late  fiither,  informing  me  that  on  the  very  day  after  his 
xetorn  from  hence  to  town  he  was  married  to  Miss  Manners.  It 
being,  as  I  have  already  intimated  to  you,  known  to  some  of 
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his  friends,  that  Mr.  Dsilrymple  had  no  recently  to  his  manti^ 
with  Miss  Manners,  been  with  m^fsetf,  it  waa  not  atoogeiher 
unnatural  I  felt  (ill-founded  as  such  a  conjecture  cevtainij  was) 
that  it  should  strike  them  I  might  not  only  be  prifj  to,  bat  £ve« 
^  the  adviser  of  such  a  measure  as  was  immediaidy  afterwards 
taken  ;  and  therefore  to  do  away  the  slightest  surmise  of  the  kind, 
I  felt  it  incumbent  on  me  to  make  assfirances  tp  them,  as  I  also 
do  to  younelf,  that  nether  in  thought,  word,  or  deed,  base  I  at 
ffi  participated  in  it,  but  on  the  coixtrary  1  believe  my  adrioeind 
opinion  were  considered  (to  use  his  own  term)  much  too  ^oomy^ 
and  were  the  means,  I  dare  say,  of  completely  detenii^  lura  6noia 
ponfiding  one  syllable  of  his  intentions  in  my  breast. 

I  have  the  honour  to  be,  &c. 

Samuel  Hawkins. 


Extract  from  the  personal  Answers  on  oath  of  John  Wuxiam 

HsNaT  Dalrymplb,  Esq. 

T7IE  Respondent  positively  saith,  that  the  only  time  when  any 
connection  by  carnal  copulation  took  place  between  them  was  oa 
a  night  in  the  aforesaid  month  of  May,  at  the  house  of  the  said 
Charles  Gordon,  Esq.  at  Edinbui^,  pnor  to  tbe  signature  by  the 
Kespondent  of  the  Paper,  marked  No.  1. 


Extract  from  the  personal  Answers  on  oath  of  Miss  Johanna 

GosooN. 

THE  Respondent  further  answering,  says,  that  she  denies  that 
no  carnal  copulation  did  ever  take  place  between  the  said  John 
William  Henry  Dalrymple  and  the  Respondent  at  anv  time  sub- 
sequent to  the  signing  of  the  said  marriage  contrscts  articuiat^  or 
dthar  of  them,  or  that  the  sud  John  VRUiam  Ueniy  Dalrymple 
and  the  Respondent  did  not  in  pursuance  and  upon  the  €uth  of 
the  said  marriage  contracts  articulate,  or  either  of  them,  cohabit 
together  as  lawful  husband  and  wife,  or  ^er  own  or  acknowledge 
each  other  as  and  for  kwfiil  husband  and  wife ;  for  the  Respondent 
saiA,  that  subsequendy  to  the  written  acknowledgoment  of  mar- 
riage bearing  date  the  28th  of  May  1804,  they,  the  said  John 
William  Heniy  Dahymple  and  the  Respondent,  upon  the  &ith  of 
their  said  marriage,  consumnuited  the  same,  and  several  times 
afterwards  had  the  carnal  use  and  knowledge  of  each  other's 
bodies,  as  well  at  the  house  of  the  Respondent  s  &ther  in  £(fin- 
burgh,  as  kt  his  copntry-seat  at  Braid. 
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PAPERS  in  the  Case  of  Gilbert  v.  Buzzard  and  Boyer. 

No.  1. 

A  Letter  addressed  to  the  Rt  Hon :  Sir  W.  Scott,  on  the 
subject  of  the  Durability  of  Wood  and  Iron. 

Belle  Vue  House,  Chelsea, 
jf  Y  DBAB  siBy  February  10,  1S21. 

SINCE  I  have  read-  the  Papers  which  I  lately 
retumed  to  you,  I  am  more^  convinced  than  ever  that  the  question 
as  to  the  comparative  duration  of  wood  and  iron  cannot  be  satis- 
factorily decided  by  arguments  founded  upon  Chemical  Theory, 
for  the  diversity  in  the  opinions  of  men  undoubtedly  well  versed 
in  the  Science  of  Chemistry  (as  exhibited  in  the  above  mentioned 
Papers)  evidently  proves  that  these  opinions  have  been  rather 
formed  upon  conjectures  than  upon  facts.  Notwithstanding 
therefore  all  the  love  and  respect  with  which  I  r^;;ard  my  favourite 
Science,  I  am  induced  to  make  it  give  place  to  another  mode  of 
investigation  which  to  me  appears  preferable,  because  it  seems 
to  be  more  certain.  I  shall  now  therefore  beg  leave  to  submit  to 
you  such  facts  as  I  have  been  able  to  collect,  tending  to  show 
the  comparative  duration  of  wood  and  iron  when  placed  under 
equal  circumstances ;  and  for  this  purpose  I  will  endeavour  to 
state  the  effects  which  take  place  on  wood  and  iron, 

1st,  In  very  dry  situations ; 

2dly,  In  the  opposite  extreme,  or  that  of  permanent  submersion* 
in  water ; 

And  3dly»  In  situations  which  are  damp,  or  where  there  may 
be  alternations  of  dryness  and  moisture. 

Wood,  when  well  seasoned  as  it  is  called,  and  placed  in  a  dry 
situation,  will  frequently  remain  unimpaired  for  many  centuries. 
We  have  instances  proving  this,  in  the  timber  of  ancient  build- 
ings, and  articles  of  furniture ;  but  amongst  the  most  remark- 
able  are  the  cases  made  of  Egyptian  sycamore,  containing  certain 
mummies. 

These  are  very, perfect,  and  have  unquestionably  lasted  more 
than  two  thousand  years. 

It  must  however  be  recollected,  that  these  have  not  only  been  ^ 
plac^  in  dry  situations,  but  have  been  also  protected  by  a  coat- 
»  14  ing 
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ing  of  Plaster,  which  has  contiibuted  to  their  preservation,  like  the 
calcareous  Incrustatiops  on  vegetable  substances  found  atCailsbad 
and  other  places,  or  the  siliceous  depositions  upon  simSar 
substances  produced  by  the  waters  of  the  Geyzer  Fountain  in 
Iceland. 

Dryness  is  essentially  requisite  for  the  preservation  of  Uiese,  but- 
the  Plaster  of  the  Mummy  Cases,  and  the  Incrustatioiis  which  { 
have  mentioned,  also  protect  the  Wood  from  the  attacks  of  loKCts, 
which  so  frequently  in  Europe  cause  its  destruction ;  whilst  the 
9ame  species  of  destruction  takes  place  in  India,  to  an  almost  in- 
conceivable extent,  by  the  ravages  of  the  Termites  or  White 
Ants,  whose  attacks  can  only  be  resisted  l^y  Glass,  Stone,  or 
Metal. 

Now  supposing  Iron  to  be  placed  under  circumstances  similar 
to  those  which  have  been  mentioned,  we  have  every  reason  to 
believe,  that  it  would  last  ad  infinitum  ;  for  in  a  dry  situation  we 
do  not  know  of  ai^y  Agent  by  which  it  can  be  corroded,  and  we 
are  perfectly  certain  that  Insects  cannot  make  any  impression  upon 
it. — ^It  therefore  appears,  that  even  under  circumstances  most 
favourable  to  Wood,  this  will  be  much  surpassed  in  point  of  dur- 
ation by  Iron. 

I  s'hall  now  proceed  to  consider  the  effects  produced  upon 
Wood  and  Iron  when  permanently  submerged  in  "Water,  and  first 
as  to  Wood  ;  we  hare  many  examples  of  Trunks  of  Trees  wbkh 
have  been  long  ptescrved  in  the  state  of  submersion,  and  we  may 
take  as  an  instancy  the  Submarine  Forest  at  Sutton,  on  the  coast 
of  Lincolnshire,  described  in  the  Philosophical  Transactions  for 
J  799,   p.  145. 

In  this  and  other  similar  instances  the  Wood  is  solid  and  well 
preserved,  but  is  more  or  less  of  a  black  hue,  which  1  am  in- 
clined to  attribute  to  incipient  carboni^tion  produced  by  the 
aotion  of  water,  and  which  carbonisation  I  believe  has  contri- 
buted very  much  to  the  preservation  of  the  Wood. 

It  is  however  remarkable  that  (excepting  the  PQes  of  some 
ancient  Bridges  *)  not  any  example  occurs  of  Wood  in  a  Manu- 
factured State  having  been  so  preserved,  at  least  I  do  not  recol- 
lect to  have  seen,  read,  or  heard  of  any  *uch  case ;  whilst  as  to 
Iron,  innumerable  facts  can  be  cited  to  prove  how  very  little  this 
Metal  becomes  corroded  in  similar  circumstances. 

Even  from  depths  of  the  Sea,  Anchors,  Chains,  Bolts,  Rings, 
and  Cannon  have  been  raised  after  the  lapse  of  many  Yean,  and 


Also  the  Conway' Stakes. 

have 
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liave  been  found  in  a  more  or  less  perfect  state ;  but  as  these  are 
not  so  immediately  applicable  to  the  present*  question  I  shall 
pass  them  over,  and  more  particularly  notice  the  effects  produced 
upon  Iron  by  long  submersion  in  the  Water  of  Lakes  and  Rivers. 

It  is  well  known  that  in  the  year  156^,  yvhen  the  young  George 
Dou^as  escaped  with  Mary  Queen  of  Scots  from  the  Castle  of 
Lochleven,  he  threw  the  Keys  of  the  Castle  into  the  Lake. 
These  Keys  were  accidentally  fished  up  from  the  bottom  of  the  lake 
about  five  years  ago,  and  I  have  been  informed  were  found  nearly 
or  quite  in  as  perfect  a  state  as  they  probably  had  been  when  cast 
into  the  Water. 

I  remember  to  have  seen  at  Sir  Joseph  Banks's,  about  three 
years  ago,  several  Swords  and  Daggers  which  had  been  brought  up 
from  the  bottom  of  the  Thames,  and  which  from  their  make  were 
at  least  of  the  15th  century. 

These  were  in  good  preservation,  very  little  corroded,  and  only 
covered  with  a  thin  coat  of  blackish  brown  rust,  which  could  easily 
have  been  removed  by  a  Cutler,  and  then  the  Weapons  would  have     - 
been  as  fit  for  service  as  ever. 

Even  the  slender  Spindles  or  Spikes  by  which  the  hilts  were 
oonnected  with  the  Pommels  remained  perfect ;  but  not  the 
smallest  trace  of  the  Wood  which  probably  had  formed  the 
handles  could  be  perceived. 

Sir  Joseph  Banks  also  possessed  various  Swords,  Daggers, 
and  an  Axe  of  Steel,  which  were  found  vdth  weapons  and  utensils 
of  Bronze  in  the  bed  of  the  river  Witham  in  Lincolnshire,  when 
that  river  was  cleaned  out  in  1787  and  1788.  Some  of  the 
steel  weapons  were  deemed  to  be  Saxon  or  Norman,  but  others 
as  well  as  the  Axe  appeal  to  be  decidedly  Roman.  Dr.  Pear- 
son has  given  an  account  of  them  in  the  Phil.  Trans,  for  1796 
pp.  395-^50. 

Here  again,  although  we  find  that  several  of  them,  such  as 
the  Sword  Fig.  1 ,  the  Axe  Fig.  2,  and  the'  Dagger  Fig.  4,  Tab. 
XV,  were  in  good  preservation,  yet  not  the  smallest  particle  of 
Wood  which  had  formed  the  handles  could  be  founds  and  we  may 
therefore  conclude,  from  these  and  the  other  examples  which  have 
been  mentioned,  that  Iron  does  not  suffer  by  permanent  Sub- 
mersion in  Water  any  thing  like  what  might  be  expected,  but 
that  the  case  is  very  different  as  to  Wood. 

When  however  Wood  and  Iron  are  exposed  to  the  effects  of 
damp,  or  to  the  alternations  of  damp  and  occasional  comparative 
dryness,  then  it  is  that  both  most  speedily  experience  decay. 
This  peculiarly  merits  to  be  considered  as  being  more  immedi- 
ately 
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iLtely  applicable  to  ihe  pr^Beot  qfuyeaUoD,  aamely,  tbe  ccmpantife 
durability  of  Wooden  and  Iron  CoffiDS ;  and  althougb  wa  hmm 
not  the  means  of  maldng  a  direct  comparison.  Iron  never  bawi^ 
been  employed  until  this  time  for  such  a  purpose,  yet  I  think  ne 
may  form  a  tolerably  correct  estimate  from  the  ancient  imple- 
ments and  weapons  so  frequently  found  buried  in  the  earth  and 
in  the  tumuli  caUed  Bairows.  Of  course  I  only  intend  to  notioe 
those  which  are  of  Iron  or  Steel,  but  I  may  observe,  en  passant, 
that  those  made  of  Bronze,  such  as  heads  of  Spears  and  the  Inple- 
roents  called  Celts,  have  never  been  found  with  any  remainingpor- 
tion  of  the  Wood  with  which  they  had  been  originally  connected. 

The  Iron  or  Ste^l  Weapons,  many  of  which  are  undoubtedly 
British  and  Roman,  have  been  found  under  a  great  variety  of  dr- 
cumstances,  and  often  in  good  preservation* 

A  few  examples  selected  from  the  Archaeologia  wiU  be  sufficient 
for  my  purpose. 

Some  short  Roman  Swords  made  of  Steel  were  dug  up  between 
Spalding  and  Stamford  in  Lincolnshire.  Archcol.  vol.  5.   p.  115. 

Account  of  Antiquities  found  in  a  Barrow  at  Aspatria  in  Cum- 
berland by  Mr.  Rooke.  ArchsoL  vol.  10.  p.  1 J  2.  Amongst  these 
are  described  an  Iron  broad  Sword,  a  Dagger,  a  Bit,  and  a  Spur. 

A  Hatchet  of  Iron  found  at  Kingshoim  by  Mr.  S.  Lysona. 
Antiquities  in  Gloucestershire.    ArchsBol.  vo\.  \0.  p.  \33. 

« 

An  Iron  Dagger,  with  beads  of  Spean,  &c.  apparently  Resnan, 
and  found  by  Mr.  Gell,  near  Hopton  in  Derbyshire,  covered  with 
Stones,  in  a  situation  where  it  is  supposed  a  battle  had  taken 
place.   Archsol.  vol.  12.  p.  2. 

Various  pieces  of  Iron,  and  a  small  Iron  Chain,  found  in  the 
remains  of  a  Roman  building  at  Caer  Iran  in  Caernarvonshire  by 
Mr.  S.  Lysons.  Archseol.  vd.  16.  pp.  130. 132. 

iThese  examples  are  sufficient  to  show  that  Iron  will  last  n. 
very  considerable  time,  although  exposed  in  dilforent  sitaations  to 
the  alternations  of  moisture  and  dryness ;  but  this  is  not  so  in 
respect  to  Wood  :  for  in  the  innumerable  yni^t^uuafla  whicb  nd^t 
be  brought  forward  in  addition  to  the  few  which  I  have  aeleeted, 
not  any  example  occurs  of  the  handles  of  the  Axes  and  Ceks,  of 
the  Shafts  of  the  Spears,  or  of  those  parts  made  of  Wood  whieh 
had  been  connected  with  the  ]Blades  of  the  Swords  and  I>iggers, 
having  ever  been  found ;  and  it  is  therefore  evident  thfkt  the 
Wood  in  all  these  cases  has  long  ago  perished,  whilst  malleable 
Iron,  even  \fi  the  disadvantageous  form  of  laminae,  has  outlasted 
the  former  for  ages,  although  eyposed  under  similar  cireum- 
'stances. 

One 
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One  solitary  instance,  and  but  one,  presents  itself  to  nie,  in 
.which  even  the  vestige  of  Wood  h^  been  observed,  and  as  k 
seems  not  only  to  be  curious,  but  also  very  applicable,  I  shall 
)iere  particularly  take  notice  of  it 

Mr.  Hay  man  Rooke,^  in  a  letter  to  Sir  George  Yonge,  dated 
December  5,  1790,  and  pouted  in  the  10th  volume  of  the  Archs^- 
ologia,  p.  378,  has  given  an  account  of  some  Roman  remains  in 
Sherwood  Forest,  and  afterwards  mentbns  three  large  Tumuli 
or  Barrows  situate  in  the  Forest  about  a  mile  from  Oxton,  one 
of  which  he  opened,  and  states,  that  it  was  formed  of  fine  mould 
to  the  depth  of  seven  feet  and  a  half  from  the  top  to  a  little  be- 
iow  the  natural  soil ;  after  which  he  says,  "  We  came  to  a  kind 
'^  of  gray  sand  mixed  with  clay  about  five  inches  thick,  some  " 
''  parts  of  which  were  moist;  on  this  lay  an  Urn  half  full  of 
.^^  ashes,  and  covered  with  a  piece  of  coarse  baked  eartb»  which 
^'  (the  piece  of  baked  earth)  broke  when  taken  up.    On  examin- 
**  ing  this  Urn,  to  my  great  surprise  it  appeared  to  be  Iron  cor- 
'*  roded  with  Rust.    On  one  side  and  at  the  bottom  is  a  piece 
**  of  Wood  which  sticks  to  the  Urn,  and  several  small  pieces 
were  found  near  it,  which,  from  their  shape,  being  hollowed 
out,  evidently  appeared  to  have  stuck  to  the  Urn.     I  think 
**  there  is  great  reason  to  suppose  that  this  Urn  was  deposited 
"  in  the  Barrow  in  a  Wooden  Case,  which  when  it  began  to 
**, decay  and  get  moist  would  naturally  adhere  to  the  Iron." 

With  this  Urn  Mr.  Rooke  found  a  Sword  in  a  wooden  Scabbard, 
and  also  a  Dagger,  which  likewise  had  beep  in  a  Scabbard  of 
Wood,  but  this  was  so  much  decayed  that  only  some  portioBs 
which  stuck  to  the  blade  could  be  distinguished.  The  Scabbard 
of  the  Sword  was  the  least  decayed,  but  when  the  Wood  was 
pressed,  it  mouldered  into  dust,  Mr.  Rooke  afterwaards  states,  that 
with  this  Urn  and  the  Weapons  some  Ghiss  Beads  were  found,  ' 
and  then  says,  "  I  think  there  is  no  doubt  of  these  Barrows  hav- 
ing been  Sepulchres  of  the  antient  Britons ;  and  I  should 
suppose,  from  its  vicinity  to  this  Barrow,  the  little  inclosure 
*•  above  mentioned  was  a  work  of  the  same  people."*' 

"  The  Iron  Urn  is  certainly  a  very  singular  and  curious  disco- 
"  very,  and  I  should  think  not  manufactured  in  this  Island." 
.  The  Reverend  Mr.Whitaker  tells  us,  (Hist,  of  Manchester 
vol.  2,  p.  28.)  *'  that  it  was  late  before  any  Mines  of  Iron  were  • 
opened  in  this  Island.  They  appear  to  have  been  begun  only 
a  hw  years  before  the  descent  of  Ceesar,  and  even  then  were 
"  carriedon  not  by  the  Britons,  but  the  Belg«.  To  that  period 
*•  both  of  tfaem  received  fiora  lihe  Continent  all  the  Iron  they 
**  had  among  them."  -« 

•*  In 
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**  In  this  Traffic  (says  Mr.  Rooke)  Arms  and  Domestic  Uteosiis 
**  were  most  probably  imported,  and  as  the  Gauls  are  supposed 
^*  to  have  used  Urn  Burial,  it  is  not  unlikely  that  they  should 
*'  export  a  few  Sepulchral  Urns  of  that  durable  Metal  to  Bn- 
**  tain ;  by  which  it  will  appear  that  the  Britons  used  that  nujde 
"  of  interment  before  the  time  of  the  Romans  in  this  Island.*' 

Here  we  have  the  positive  fact  of  Wood  and  Iron  having  been 
buried  together  in  a  situation  not  favourable  to  the  duration  of 
either;  and  when  speaking  of  the  Wood,  it  is  quite  manifest  that 
Mr.  Rooke  only  means  to  say  that  it  could  be  distinguished  as 
having  been  Wood,  and  not  that  it  was  Wood  in  its  perfect  state ; 
for  from  his  expressions  it  clearly  appears  to  have  been  in  that 
state  of  decay  commonly  called  Touch  Wood,  so  hi  decayed  in- 
deed, that  when  it  was  pressed  it  mouldered  into  dust. 

The  Iron  also  was  much  corroded,  for  the  Sword,  which  was 
two  feet  six  inches  in  length  and  four  inches  broad,  when  taken 
up,  broke  into  seven  pieces ;  this  likewise  happened  to  the  Dag- 
ger ;  but  the  Urn  remained  entire,  and  was  proved  by  the  magnet 
to  have  retained  its  metallic  properties,  notwithstanding  the  proba- 
bility that  more  than  eighteen  centuries  bad  elapsed  since  it  had 
been  buried  in  the  earth. 

From  the  various  facts  therefore  which  Ihaveihus,  my  dear  sir, 

submitted  to  you,  I  feel  convinced  that  Iron,  when  buried  in  the 

earth,  is  much  more  durable  than  Wood ;  and  in  saying  this,  I 

apeak  of  wrought  iron,  but  should  cast  iron  ever  be  employed  in 

the  manufacture  of  coffins,  it  cannot  be  doubted  that  these  (brittle- 

ness  excepted)  will  in  duration  much  exceed  those  which  are  now 

made  of  that  metal  in  its  malleable  state. 

With  great  regard,  believe  me, 

Dear  Sir  William, 

Your  most  faithiiil  and  obedient  servant, 

Charles  Hatchett. 
The  Right  Honourable 

Sir  William  Scott, 

&c.  &c.  &c. 


•   No.  2. 

Belle  Vue  House,  Chelsea, 
My  Dear  Sir,  April  23,  182K 

THE  timbers  of  pur  men  of  war»  which  are  of  ancient 
date,  I  have  no  doubt  are  those  which,  from  their  situation  in  the 
ships,  have  io  a  great  measure  been  kept  dry,  and  they  may, 
therefore,  be  regarded  as  placed  under  circuBistaDcea  very  simiiar 
to  the  timbers  of  antient  buildings. 

The 


APPENDIX. 


173 


The  long  duration  of  the  Conway  stakes,  and  of  the  piles  of  somcr 
antient  bridges  (such  as  those  of  Trajan  s  Bridge  on  the  Danube) 
I  am  inclined  to  attribute  partly  to  the  quality  of  the  wood,  and 
partly  to  the  nature  of  the  soil  into  which  they  have  been  driven. 

The  comparative  duration  of  wood  (t  mean  oak  compared 
with  oak)  is  very  different,  not  merely  as  to  the  well  known  infe- 
riority of  the  Sap  wood  to  that  which  is  called  the  Heart ;  but 
between  the  Heart  wood  of  the  same  species  of  oak  trees 
planted  in  different  soils;  and  there  is  great  reason  to  believe,  that 
the  quality  of  the  soil  is  commonly  the  cause  of  the  difference  in 
the  quality  of  the  wood. 

In  some  places  (and  I  have  understood  that  Richmond  Park  is 
one  of  these)  tbte  oak  trees,  although  of  fine  growth  and  healthy* 
are  found  to  be  red-hearted,  which,  by  professional  men,  is  con- 
sidered as  an  indication  of  very  inferior  durability ;  and  oh  the  other 
hand,  the  oak  of  the  New  Forest,  and  other  places,  is  not  so,  and 
is,  therefore,  of  greater  value. 

I  need  not  remind  you  of  the  numerous  instances  which  prove 
the  effects  of  soils  on  the  v^table  kingdom.-^The  wine  called 
3ercial,  is  very  unlike  the  other  wines  of  Madeira,  and  not  at  all 
resembling  Hock  wine ;  yet  the  vines  which  produce  it  were 
carried  from  the  Hock  countries,  and  planted  in  the'  island  of 
Madeira. — Cot^  Roti  would  have  been  a  very  different  wine  had 
it  been  made  from  the  same  species  of  grapes  growing  on  the 
other  bank  of  the  Rhone. — ^Wemust,  however,  admit,  in  addition  ^ 
to  the  difference  of  soil,  the  conjoined  influence  of  aspect  and  of 
climate. 

» 

A  great  difference  in  duration,  I  conceive,  may  also  arise  from 
the  nature  of  the  soil  in  which  piles  have  been  ^td ;  for,  when 
implanted  in  a  very  firm  and  binding  soU,  the  duratioix  of  the 
wood  is  likely  to  be  great,  whilst  the  contrary  may  be  expected  in 
a  porous  or  bibulous  soil.    I  have  heen  some  instances  of  this. 

In  addition  to  these  remarks,  I  may  add  the  well  known  fiict, 
that  timbers  which  have  been  superficially  charred,  last  much 
longer  in  the  ground  than  timbers  which  have  n»t  been  charred. 

I  believe,  therefore,  diat  the  quality  of  the  wood,  and  the  nature' 
of  the  soil,  have  been  the  causes  of  the  long  duration  of  those 
pieces  of  timber  or  piles,  which,  in  a  few  instances,  have  beop 
found  nearly  or  quite  in  a  perfect  state. — Believe  me. 

Dear  Sir  William, 

Most  truly  «nd  fieuthfully  your  s, 

Charles  Hatchett* 
The  Rt.  Hon.  Sir  Wm.  Scott, 

&c.  &c.  &c. 
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No.  3. 

Sia, 

DO  forgive  me ;  Dodung  but  the  meet  agent  lieceaaitj 
slMRild  have  induoed  me  to  approeeh  you. 

7^  pMic  eniertam  an  idea  that  10<.  jmqr  be  demandtd^ — i  here 
tltfee  otftblishmeDts  to  sustain,  and  since  March  2nd,  I  kne  sent 
out  but  one  iron  coffin  ;  I  have  two  oorpees  in  one  parish,  vhi^ 
have  been  refused  admiflaion  to  ,the  finnily's  own  grave ;  the 
ftmily  have  been  induced  to  wait,  hoping  for  your  decnion  daily ; 
as  you.  Sir,  stated,  that  you  would  appoint  a  day,  we  thoi^t  it 
wonld  be  early.  -—Humbly  asldi^  your  forgiveness, 

I  am.  Sir, 
Your  very  humble  Servant, 

Edward  Lillib  Bkidgmam. 
Goswell  Street  Road, 
March  28,  1821. 
To  the  Rt.  Hon.  Sir  Wm.  Scott.  * 


No,  4. 

Sia, 

FEARING  that  the  table  of  fees  ex\n\nted  by  St. 

Andrew's  parisli  might  be  decided  on  before  the  enclosed  pro- 
posal eouid  reach  you,  through  the  R^;ister^s  Office  (to  whidi  I 
shall  immediately  forward  it)  I  have  presumed  to  transmit  it  for 
your  consideration. 

Earnestly  hopit^,  that  it  may  lead  to  a  termination  of  the  dis- 
putes and  Uttgations  in  which  I  have  been  unfortunately  involved 
with  the  parish  of  St.  Aodrew, 

I  remain. 
With  admiration  and  respect. 

Your  obedient  Semmt, 

Edward  Lillib  Bridgman, 
Goawell  Street  Road, 

Mav9,  1821. 
To  the  Rt.  Hon.  Sir  Wm.  Scott. 


No.  5. 

The  following  Document  accompanied  the  precedii^  Letter. 

TO  exonerate    the  parishes  within  the  bills    of   mortality 
from  inconvenience,  and  fiimbh  means  of  judging  of  the  compara- 
tive 
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live    durability  of  wooden  and  iron  coffiiis,  I,  Edward  Lillie 

Bridgman,  the  patentee  of  the  iron  coflinB,  will  engage  to  purchase 

a  grave  in  any  parish  in  which  I  may  wish  to  inter  a  corpse,  paying 

the  same  price  for  it  that  the  parishioners  pay  for  fiunily  graves,  <    * 

and  paying  for  each  interment  in  it  at  the  same  rate  which 

parishioners  pay  —  and  I  will  engage  to  inter  none  in  it  but 

parishioners. 

It  being  acknowledged,  that  plate  iron  1-1 2th  of  an  inch  thick, 
painted  neither  externally  nor  internally,  will  soon  oxydate  and 
fall  in,  unless  supported  by  perpendicular  bars.  But  as  a  fear 
exists,  that  the  patentee  will  use  more  durable  materials,  he  is 
ready  to  execute  a  bond  to  the  company  of  Parish  Clerks,  or  any 
person  the  court  may  appoint,  engaging  to  forfeit  one  hundred 
pounds,  if  any  other  than  unpainted  and  unvarnished  plate  iron  ^ 
coffins,  not  exceeding  the  12tli  of  an  inch  in  thickness,  and  un- 
supported by  perpendicular  iron  bars,  are  buried  in  the  grave  he 
may  purchase  in  any  parish.  Should  he  wish  to  inter  coffins 
made  of  a  thicker  or  different  metal,  he  will  make  a  special  con- 
tract for  its  interment,  and  the  Searchers  can  report  the  material 
and  thickness  of  the  coffins. 

As  the  inhabitants  of  a  parish  contribute  to  the  purchase  of 
burying  grounds,  and  parishio&rs  who  have  fisunily  graves  acquire 
them  by  purchase,  it  is  supposed  that  they  would  be  exempted 
from  the  payment  of  any  additional  fee  for  interring  in  their  &mily  . 
grave  or  vault,  which  already  belongs  to  them  by  purchase,  and  is 
not  available  for  burials  to  the  parish. 

£dwar]»  Lillib  BxmoiiAN. 

Goswell  Street  Road, 
May  9, 1821. 


No.  6. 

To  the  Honourable  ^e  Commons  of  the  United  Kmgdom  of 
Great  Britain  and  Ireland,  in  Burliament  assembled. 

The    Humble   Petition  of  Edward  Lillie 
Bridomav,  most  respectfully  sheweth, 

THAT  the  idea  of  employing  wrmigfat  iron  in  the  construction 
of  coffins,  originated  in  the  desire  to  secure  the  relatives  of  the 
dead  from  the  shocking  apprehension  of  their  deceased  friends 
being  sacrilegiously  torn  from  their  graves  or  vaults,  and  exposed 
to  the  dissecter's  knife,  or  to  articulation ;  to  exempt  the  public 
from  the  disgusting  exhibition  of  the  mangled  remains  of  half 

decayed 
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decayed  bodies ;  and  preserve  its  health  by  preventlDg  the  nox- 
ioUs  effluvia  which  arises  from  decoinposiog  bodies  pOlhitiDg  the 
atmosphere. 

Your  petitioner  humbly  represents  to  this  Honourable  House, 
that  the  parish  of  St.  Andrew,  Holbom,  having  refiised  to  bury 
the  corpse  of  Mrs.  Gilbert  in  a  wrought  iron  coffin,  applicaciofi 
was  made  to  the  Judge  of  the  Consistory  Court,  who  ordered  its 
burial ;  but  has  subsequently  appointed  a  fee  of  10/.  extra  on  the 
interment  of  each  metal  coffin  in  that  parish. 

Your  petitioner  humbly  presumes  to  think,  that  this  fee,  w)i\di 
will  operate  so  as  nearly  to  destroy  his  invention,  is  not  proved 
necessary  by  the  evidence  of  the  Chemists,  on  whose  opinion  it 
is  professedly  grounded  — -  the  only  affidavit  at  all  referring  to  the 
comparative  duration  of  wood  and  iron  when  interred,  mentiona 
the  probability  of  iron  coffins  lasting  three  times  as  long  as  wood. 
And,  although  this  affidavit  is  expressed  in  doubtful  language^ 
and  is  in  direct  opposition  to  the  opinions  of  eminent  practical 
Chemists,  yet  the  Judge  has  imposed  an  additional  fee  of  more 
than  eight  times  the  amount  of  the  common  fee,  or,  as  the 
supposed  prolonged  occupation  of  the  ground,  is  the  avowed  ob- 
ject of  its  imposition  (the  ministers  duties  not  being  at  all  in- 
creased) the  Judge  has,  in  fact,  estimated  the  duration  of  iron 
coffins  as  being  thirty  times  greater  tihan  those  made  of  wood. 

Your  peddoner  is  aware,  that  an  idea  exists  of  iron  coffins  soon 
filling  all  the  church-yards  in  London :  But  he  cannot  help  ex- 
pressing surprise  at  such  an  erroneous  opinion  being  ever  enter- 
tained ;  as,  in  addition  to  the  well  known  destructibility  of  thin 
plate  iron  when  buried,  should  half  the  persons  who  die  in  London 
in  thirty  years,  supposing  its  population  a  million,  be  buried  in 
iron,  which,  attachment  to  old  habits,  and  the  limited  means  of 
the  manu£u;turer  must  prevent,  still  the  ground  occupied  with 
their  coffins  annually,  would  only  amount  to  two  square  roods  and 
•ix  square  poles,  if  the  coffins  are  buried  to  the  dqyth  offowiten 
feei'y  at   140  $k^feet  coffiru  onhf  occupy  a  athe  14  feet  iqnart. 
FoTf  cu  one  rix^foot  coffin  occupies  onhf  a  square  yard,  16,666 
coffins  buried  10  deep  wUl  only  occupy  1,666  square  yards  and 
3'-5ths,  which  is  two  square  roods  and  5^  square  poles. 

Your  petitioner  presumes  to  think,  that  iron  coffins  are  not 
only  deserving  of  patronage,  as  offering  security  for  the  dead,  but 
as  furnishing  employment  for  the  living,  and  as  preserving  our 
timber  for  naval  and  domestic  purposes.  Ope  hundred  coffins 
weighing  five  tons,  require  115  ton  of  ironstone,  limestone,  and 
coal,  which  cost  only  61,  \0s,  in  the  mine,  but  would  cost  the 

manufacturer 
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Muiuiacturer  about  200/.,  as  they  would  hirnish  1,290  day» 
labour  at  3s.  per  day  ;  while  the  manufacture  of  100  wood  oofi* 
fins  would  not  occupy  1 00  days. 

Your  petitioner  having  observed  how  greatly  the  public  are 
inconvenienced  by  walkii^  funerals,  and  how  much  the  feelings  of 
the  mourners  were  wounded  by  their  being  made  a  public  spec- 
tacle on  so  distressing  an  occasion,  and  their  health  injured  by 
the  unfiivourableness  of  the  weather,  invented  a  joint-hearse  and 
coach  to  convey  the  corpse  and  eight  mourners  to  the  place  of 
interment,  at  such  a  moderate  expense,  as  would  enable  the 
lower  classes  to  use  this  conveyance,  for  which  your  petitioner 
obtained  hb  Majesty's  Royal  Letters  Patent,  in  April  1818. 
Having  built  this  vehicle,  .your  petitioner  applied  to  the  Commis- 
sioners of  Hackney  Coaches  for  a  licence,  which  was  refused,  on 
the  plea  that  they,  were  diminishing  the  number  of  Hackney 
Coadies  and  Chariots.  Hearing,  some  months  after  this  applica* 
tion,  that  the  number  of  hackney  coaches  and  chariots  was  suf« 
ficiently  reduced,  and  that  new  licences  were  granting,  the  ap-  / 

plication  was  renewed  —  but  your  petitioner  was  informed,  that 
although  the  Commissioners  had  intended  to  have  licenced  him, 
yet,  in  consequence  of  the  proprietors  of  mourning  coaches 
petitioning  i^nst  him,  they  should  not  grant  a  licence.  The 
Lords  Commissioners  of  the  Treasury  were  appealed.to  ;  but  they 
declined  interfering.  The  proprietors  of  mourning  coaches, 
finding  that  they  had  succeeded  in  preventing  my  obtaining  a 
licence,  entered  into  a  combination  not  to  let  me  hire  any  of  the 
mourning  coaches  customarily  used,  nor  could  your  petitioner  hire 
any  in  his  own  name  until  he  had  indicted  them  for  a  conspiracy. 
Your  petitioner  humbly  submits  to  this  Honourable  House,  that 
this  denial  of  a  licence  was  a  great  personal  injury,  as  he  had  in- 
curred considerable  expences  in  building  the  joint-hearse  and 
coach,  buying  horses,  taking  out  a  post-horse  licence,  &c.  &c.,  and 
by  preventing  his  performing  a  contract  made  with  the  parish  of 
St.  Martin  s  in  the  Fields,  to  carry  their  dead  for  interment  to 
Camden  Town.  That  this  suppression  of  his  invention  is  an 
injury  to  the  lower  classes,  who  absolutely  need  an  improved 
mode  of  convejring  bodies  for  interment,  especially  where  burial- 
places  are  distant  from  the  habitations  of  the  deceased,  and  in 
children's  funerals ;  among  all  classes  the  danger  of  infection  •  • 
being  so  great  as  to  occasion  the  prohibition  of  children's  coffins 
being  carried  in  hackney  coaches.  And  that  the  revenue  must  be 
injured  by  preventing  the  adoption  of  these  carriages,  it  being 
assumed,  that  their  utility  would  bring  them  into  general  use  with 

VOL.  II.  m  those. 
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thott,  whose  limited  mean*  prevent  the  employment  of  beane 
mourning  coaches. 

Your  petitioner  humbly  represents  to  this  HoDounUe  House, 
that  at  the  time  he  built  the  joint^tearse  and  coach,  tfaepoasihiSty 
of  the  Commissionem  of  Hackney  Coedtm  refusing  lo  lioeoce  a 
vehicle  which  they  acknowledge  is  legd,  was  not  antiripateJ. 
The  impossibility  of  obtaining  redress  from  the  Comannonen  of 
Hackney  Coaches  or  the  Lords  of  the  Treasury,  compds  yoor 
petitioner  to  look  to  this  Honourable  House  as  the  only  court 
that  can  afford  him  lelieL 

Your  petitioner  extremely  regrets  being  necessitated  to  troiMs 
this  Honourable  House,  but  he  finds  that  he  cannot  appeal  to  Ae 
Consistory  Court  against  its  decision,  or  bring  his  casein  any  odier 
way  before  that  court ;  and  having  embarked  bis  property  in  his 
Invention,  at  the  time  when  the  choice  of  raateikls  for  makiiig 
coffins  rested  with  the  purchaser,  and  the  Judge  of  the  Consistory 
Court  having  confirmed  that  right. 

Your  petitioner  earnestly  entreats  this  Honourable  House  to 
grant  him  such  relief,  as  its  wisdom  may  dictate,  and,  as  in  duty 
bound,  he  will  ever  pray. 

Edward  Lillib  BaiBoiuji, 
Furnishing  Undertaker,  Goswell  Street  Road,  London. 

June  19th,  1621. 
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of^ioily  -  -  .263 

of  Denmark     *        -  -    423 

of  the  Austrian  Netherlands    ib.  437 
of  Holland  -  -    371 

will  support  Bigamy,  the  Second  Marriage  being  in 
Enghind  -  .  .  .  .416 

Foreign  Sentence— hovr  pleadable^  not  in  Bar,  but  as  Evi- 
dence of  the  Law  ...    397»41] 

^ench  Marriage  Low-—  requires  Consent  of  Parents  of 

Minors,  Celebration  by  the  Parish  Priest,  &c.        -    396 


I.  &j. 

• 

Jactitation  of  Marriage — Nature  of  such  Proceedings      -    285 

to  abate  a  false  assumption  of  name  and  relauon       -      ib. 

may  become  a  Marriage  Suit  ...    286 

Justification^  by  pleading  actual  Marriage        -  -    285 

by  pleading  Form  of  Marriage,  though  not  an 

actual  and  tralid  Marriage  -         280,286 

Effect  of  fraudulent  Impo8Ui4>nf  as  to  the  Ce- 
remony, &c,  on  an  innocent  Party — quare    288 
by  shewing  Privity,  Encouragement,  and  Per- 
misson  of  the  complaining  Party  -        •    284 

under  such  Circumstances,  the  Court  would 
not  proceed  further  >  .  -^    292 

Identity -^hy  Confrontation,  how  to  be  proved         •     187^  190 

Impositions  therein  -  -        -     189 

of  Parties  allying  Nullity,  what  required  215  &  seq. 

lUegiUmacy '^Megedf  to  vitiate  Consent,  not  proved        -     193 

nUgUmateCkUdren-^  See  Consent,  -  -     194 

See  Names. 

Impotence, 
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Impotence,  mcurafrle— Cause  of  NuUity  of  Uarriage     324, 332 
by  Mai-conformation  -  •  -      ib. 

from  other  Cihises  -  -  -         -      ib. 

ordinary  Rtx^f  therein  -  -  -      ib. 

Ezception»  on  charge  against  a  Person  who 
had  been  long  raarriedy  and  under  Circnm- 
stanoes  ...    327etaeq. 

Jjfidamis,  explanatory,  and  responsiTC,  received    328 
fHurty  dismissed  thereon  - .  -        -    332 

Complaint  of  Husband,  who  had  before  admitted  the 
Marriage  in  a  Suit  of  Adultery  against  him,  rqected  •    323 
tnference  of  ffUnesMes  ...     122 

how  hr  conclusive  *  -  -     124 

Inieroeiilioii— pro  interesse  suo.    See  Pradice.        -,     59,  137 


Lex  Loci 

whether  confined  to  Persons  subject  to  the  Jurisdic- 
tion of  the  Country  •  -  -    407,431 
or  to  fixed  Domicil               *               -  -      ib. 
not  so  held               -               r           -          407, 447 
Affirmative  test                    -                 -                373,390 
qusre  ^  cmweno               •                •  -    391 
Exceptions  ^7  for  Army  of  Occupation  in  France      -    370 
for  Marriage  of  British  Subjects  under  Licence 
of  the  British  Commander    in  a  conquered 
Colony                ...     378etseq. 
CapituUtion,  how  considered               -                -    ib.  379 
Embassadors                -         -                -            -    384,386 
Chapels,  how  far  privileged                -               -      ib. 
Factories            -                   -                   -               -'"385 
Gipsies                    ...  .    384 
Jews               -                   .                       -  -      ib. 
Exception  from  Necessity                 -            -            -    391 
Xicencei— Marriage.     See  NuUitjf  of  Marriage. 

Canon  respecting  them  -  -  -    178 


/ 
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Page 
Marriage  Act.  -  -  -  -        -    70 

uiteDded  to  have  been  applied,  by  a  separate  A£t»  to 

Scotland  -  -  -  -    448 

early  Evasions,  by  going  to  Scotland,  &c.         -         -    376 
Marriage  CSi>ft<rac<— Natural— -Civil— Religious  -      62 

how  far  Juris  Gentium  -  .  •    417 

and  to  be  determined  by  the  Lex  Lod  -      ib. 

Consequences  of  difierent  Principles,  Uncertainty,  Ille- 
gitimacy, &c.  -  -  -     ib.  &  seq. 
Exclusive— Second    Marriage    null,   if   there  is  a 

former  existing  •  -  -     129 

indissoluble  -  -  -  -    301 

Release,  not  competent  to  the  Parties  -  -    300 

whether  clandestine  or  irr^ular,  depends  on  the  Law 
of  the  Country  -  -  -  -      61 

Marriage  Law '^  of  Europe.    See  Foreign  Marriage'^Lex 
Loeif  &c. 
founded  oil  the  andent  Canon  Law  -  -      81 

Ctm«efMtf<— Civil— Religious  -  -  -      62 

Sacrament  superadded  in  Catholic  Countries  -      64 

Spcn»aUa — de  pr^uenii  -  -  -       65 

de  Jiauro  -  •  -      ft. 

not  known  to  the  Roman  Civil  law         •      ib. 
cum  copula  -  -  -         -    -  66 

Council  of  Trent  •  -  -64,271,441 

never  received  in  Scotland        -  -  -82 

'     '  N. 

^amei— true  Names  in  Banns  required.    SeQ  Banns,     -     142 
Baptismal  Names — ^Variations  -  -     143 

Names  of  ill^timate  Children  not  easily  ascertained 

in  some  Cases  -  -  -/        .    258 

Name  of  Mother  interposed^  not  faUe  or  material 

Variation  -  -  -  •      ib. 

in  Licences.    See  NulUiy  of  Marriage.  •         -     180 

NuUiiy  of  Marriage — by  reason  of  former  marriage    7  1 29,  1 87 

Wife  may  intervene  in  Suit  thereon,  pro  inieressesuo  -  59, 137 

by  reason  of  forcible  or  fraudulent  Abduction  of  a 

Minor  by  Guardian.    See  Jbductum.         -  •      436 

by 
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NuUii^  of  Marriage — continued.  Fage 

by  ff«Mcm  of  Banns  in  false  Names,  Toid  -         -     142 

See  Bonis. 
by  reason  of  Licence  in  false  Names,  not  void        177,  184 
Eioeption  in  supposed  Cases  of  Fraud,  &c.        -     180 
by  reason  of  Alteration  of  the  licence  as  to  the 

spelling  of  the  Name,  not  sustained        •        -      ib. 
by  reaion  of  fislse  Description  of  the  Quality  of 

the  Person,  not  sustained  -  -    182 

by  reason  of  Minority,  and  Want  of  Consent  of 
Fuents  or  Guardians,  &C.    -  -        -     172 

Consent  subsequent,  not  sufficient.       -        -    241 

o. 

(Mice  of  the  Judge  promoted — or  Form  of  Criminal  Suit, 

for  contumelioiis  Words  during  the  Serrice        -       -  136 

Justification  of  Reproof  notsusuined         -         -  139 

Suspension  from  Adminiairation  of  Oflfice      -        •  1 42 

P. 

Procitee— Ciution— Ftit  4r  aiodtf— Proceedings  in  pcaum^ 

in  default  of  Party  not  i^ptfu^  •  263,  369 

Bxamimition  of  Winesses  de  bene  ene  •  -    264 

Intfenrention,  pro  nUereue  euo  -  -  •    137 

of  Wife  of  Second  Marriage  to  repel  the  First         ib. 

R. 

JiecrimtiiaHofi— of  Adultery,  subsequent  to  the  Institution 

of  the  Suit        -  ,    .  •  .  .    298 

R^iitration — of  foreign  Marriages,  Baptisms,  and  Burials 

of  British  Subjects  •  -  -        -    305 

Eeleoie-^from  the  Marriage  Contract^  not  competent  to  the 

Parties        -  -  .  .  -    300 

Residence — ^fictitious^  transient— how  far  constituting  Do- 

micil  -  -  -  -  -      61. 431 

out  of  the  PartfA,  cannot  be  averred  after  Marriage, 

under  26  Geo.  2.  ch.33.  s.  10.  -         147-  177 

not  for  incidental  Purposes,  in  a  Suit  of  Nullity  -      ih. 

]3  Roman 
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Homan  Caiholic  Pnert^-*-*  competent  to  administer  Engfish 

Ritual           -             -             -         '  -            -  400 

Celebration  of  Marriif^  accordingty  good                -  ib. 

According  to  Catholic  Bitual— ^iMere      -  401 

s. 

Scotch  Marriage ^^9a  collected  from  Opinions  of  Advo- 
cates — See  jtdooccUes.  -  -  .  58  et  seq. 
from  Text  Writers*  and  decided  Judgments  -  81 » 87»  et  seq. 
by  actual  Contract                 -                  «  •      71 
depnesenti           •            -            •            •  -      80 
dejuiuro  cum  copula               -               -                 -98 
Proof  as  toeoptilo,  when  essential        •        -111,116,  128 
by  Acknowledgment,  quo  animo              -               -84 
Ceremonials  cannot  be  enforced,  but  Contract  suf- 
ficient          -           -               -           -               -      82 
without  Intervention  of  a  Clergyman  cenmtrable        -      71 
but  Practice  obsolete              -            -            -      72 
Declaration  depr^ifmHf  how  fiur  subject  to  technical 

Construction  -  -  -  -      74 

Sapulatio  tpomaUHa^  so  interpreted  -  -      ib. 

Law  founded  on  the  Ancient  Canon  Law       -    71,  81.  87 
'    History  connected  therewith  *  -      71 

Judgment  of  the  House  of  Lords  so  expressed  -    103 
Marriage  Lines  -  -  -  -      57 

Circumstances  comtUuentt  or  conctotoe,  as  founding 

Pretuinplto  Juris  et  de  Jure  -  -  .      77       , 

Marriage  of  English  Subjects  by  Episcopal  Minister 

established  1769  -  -  .    444 

Principal  Case,  Compton  v,  Bearcroft  1769        -       -      ib. 

Doctrine  of  Evasion,or  Eraui  IsCgis,  how  raised  -    276 

notsustuned  -  -  -  -      ib. 

Gietna  Green  Marriages  estliblished  -  -      98 

Principal  Case,  Grierson  v»  Grierson,  Chancery   -      -      99 

that  if  a  Woman,  under  Marriage  Contract,  is 

privy  to  a  Marriage  of  the  Man.  with  another 

Woman,  she  annuls  her  own  -        129  et  seq. 

'5ta<vtes— 32  Hen.  8.  c.  38.— Marriage  Contract        ^      ^      e? 

Repealed  by  2  Edw.  6.        -       -  -        -      68 

3  &  4  Edw.  6.  c.  12.— Ordination — Consecration      -    400 

5&6     . 
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Stoittlef— continued.  Pige 

5  &  6  Edw.  6.  c.  1.  s.  5. — Ordination — Consecration  •    400 

c.  4. — Quarrelling,  Brawling,  &c.  -  138 
13  &  14  Car.  2.  c.  4.*-Ordination — Consecradon  -  400 
30  Car.  2.  «*.  1.  c.  3.  s.  3.— Burying  in  Woollen       -    345 

11  &  12  Win.  3.  c.  4.  8.8,— repealed  by  18Geo.3.c60. 
and31Geo.3.  c.  32.— Penalties  upon  Rom.Catli. 

Priesto  -  -  -  -    400 

6  Anne,  c.  16.   (Ireland)   Bfarriage  by  Rom.  Cath. 
Priests  -  -  -  -  -    401 

12  Geo.  1.  c.  3.— Do*  -  -  -      ib. 
19  Geo.  2.  c.  13.  (Ireland)  Marriage  by  Rom.  Cath. 

Priests  -  -  -  -    401 

26  Geo.  2.  c.  33.— Marriage  Act         -  70, 146,  180-1 

Suspeniion.^See  Office  -  -  -  -     142 

T. 

TOfcet— Clover  and  Tares  cut  gireen.  Great  Tithe        -  -  306 

Exemption  of  Rectorial  and  Impropriate  Glebe,  in 

the  Occupation  of  a  Tenant,  not  established  -  SOS 

of  Wood,  for  Fuelf  not  eatablished           *  -  ib. 

V. 

F€rdtc<«—  in  Suiu  of  Divorce,  by  reason  of  Adultery,  long 

resisted  -  -  -  -  -        -      52 

Viis  et  modis  Process  —  See  Practice  -  -    263 

Witnesses — Husband  and  Wife  whether  allowed      '  r        -    187 
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